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THE 


mDIAf^ LAW REPORTS, 


ORIGINAL CIVIL. 

Bpfare ^u' Bas^l Scof^; Kt., Chkf Jafitiee, and Mr. Justice Batchelor. 

0 llROCmiL BALKISSONDAS, a firm (original Plaintiffs), A ppellaxts, ?l 1913. 

JAINARAYAX KAXAIYALAL (original Defendant) Eespondent.’"' Dceemh&rlB 

Pnlvki adat transactions — Wager, intention to, not negath-ed — Pakka adatia, 
position o/qua cMent — Transactions by Mtmim — Costs. 

The existence of the relationsh does not of itself negative the 

existence of an understanding between the adatla and his .constituent that no 
delivery should be given or taken under forward conti-acts and that onlv 
diiferences should be recovered. ' ' 

Qua the dient the pahha adAtla is a principal and not a disinterested 
iniddlouian bringing two principals together. The question which lias to be 
decided is what on the evidence was tlie common intention of the parties with 
regard to the settlement oi’ enrnpletioo of the transactions in dispute. 

xV defendant who has snecessfnliy pleaded a lawful defence is entitled to 
his costs. 

Burjorji Rultonjl v. Bhagfrandas FaraskrairiA^ followed. 

The plaiutiffis were a firm of Marwari mercliants 
oan-ying on business at Bombay and elsewliero in India. 

The defendant was the owner of a firm carrying on 
business at Oawupore through his Munim, Mangalchand. 

In the year 1908-09 the dbfendanPs firm employed 
the plaintiffis to act as theiv pukka mlatias and to ^ 

'' Appeal No. 31 of 1913 : Suit No. <536 of 1911. 

(j) (i9i3)3a.Bom.;204.' ; ' ' . ' y 
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honour their Inindies in Bombay on certain terms as to 
commission and brokerage usual in pakki aclat transac- 
tions. Tile account between the parties Avas made up 
and adjusted up to the 7tli of July 1910. Thereafter the 
plaintiffs accepted further orders from the defendant’s 
said firm for the purchase of cotton, seeds, etc., and paid 
iiundies drawn on the plaintiffs by the said firm. 

It appeared that in the case of none of these transac- 
tions was delivery given or taken and though in one or 
two instances delivery orders had been giA’^en by the 
plaintiffs, in eAi^ery such iustauce there Avere cross entries 
in respect of sncli delivery order. 

On the 1st of April 1911 the defendant’s said firm 
wrote asking for accounts and for iiarticulars of transac- 
tions outstanding. The plaintiffs thereon sent the 
accounts asked for showing outstanding sales of 800 
tons linseed and 200 tons rapeseed and asked the said 
firm to arrange for taking deliA’'ery and to protect the 
plaintiffs from liability entered in respect of the said 
transactions and claimed Rs. 12,209-7-9 from the defend- 
ant’s said firm. On the 5th of May 1911 the said firm 
wrote denying that they could find any trace of the 
said transactions in, rapeseed and linseed in their books 
and alleging that their Munim had no authoi’ity to 
enter into sucii transactions and denying Jiability 
thereon. 

The plaintiffs Avere forced to purchase in the market 
to meet the contracts they had entered into as a result 
of the defendant’s firm’s orders, and as a result claimed 
Rs. 48,045-15-0 as due on the account betv’een the parties. 

The defendant (mfer aZia) alleged that the business 
of his firm consisted only of hundi ti'ansactions and the 
purchase and sale of ready , goods and denied tliat his 
Munim had authority to enter into forward contracts. 
The defendant disputed the statement that the plaintiffs 
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liad acted as pakka adaUas mid contended tliat all 
tlie orders given by bis Munim were merely in respect 
of wagering and gambling transactions. 

The suit was tried in the ^ first instance before 
Mr. Justice Macleod who held that Mangalchand had not 
exceeded his apparent authority and that the defendant 
was liable to tlie plaintiffs unless liability could be 
evaded on the ground that the transactions were by way 
gaming and wagering. 

After considering the course of dealings between the 
parties and the position in law of a pakka adatia in 
relation to his client the learned Judge held that no 
circumstance i^roved before him could lead him to 
suppose that the i)arties had any intention of doing 
more than gamble on the rise and fall of prices in silver, 
cotton, etc., the whole of the evidence being in favour 
of a common irnderstanding that the parties should 
deal in differences and should settle in that waj^ The 
learned Judge accoi’dingiy decided in favour of the 
defendant but did not award him his costs. 

The plaintiffs thereon appealed. The defendant also 
filed cross-objections to the Judgment - of Mr. Justice 
Macleod more especially in so far as costs were not 
awarded to him thereby. 

Maikes, witli him Sirangman (Advocate-General), 
and Jinnali, for the appellants. 

Setcdivad, with Moos, for the respondent. 
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Scott, 0. J. : — This is an appeal from a decree of 
Mr. Justice MacleOd dismissing a suit brought by the 
plaintiffs, who carry on business as Shroffs, pakka 
adatias and oominissioix agents in Bombay, to recover 
Rs. 48,015-15-0 as a balance of account payable by the 
defendant on transactions in which the plaintiffs acted as 
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the defendant’s jpaMca adatias. Tlie balance appearing 
against the defendant is attributable to losses on forward 
contracts for the sale or purchase of silver, Bengal 
cotton, Broach cotton and linseed. All these losses 
occurred on contracts under which in fact no delivery 
was given or taken and all the contracts were entered 
into with the plaintiffs by Mangalciiand, the Munini of 
the defendant’s Oawnpore branch. The defendant 
disputes the authority of Mangalchand to enter into 
forward contracts on his behalf and upon this contention 
arises the first point in the apiieai. 

Mangalchand was the sole Munini of the defendant at 
Oawnpore from 1897 to 1911, his remuneration being a 
share of six annas in the profits of the Cawniiore 

There is no doubt that, it is common for Marwari 
firms in the mofussil and their Marwari adatias in 
Bombay to enter into forward contracts for the purchase 
or sale of silver, cotton and seeds. The evidence of 
Jwaladas shows that the defendant's Oawnpore books 
record forward transactions of tliis description in 
1958 (1900-01), 1959 (1901-02), 1962 (1905-06) and 1964 
(1907-08). The books for 1961 and 1963 were not 
forthcoming at tlie time of Jwaladas’ investigation and 
they have not been iiroduced in tliis Oourt. The 
evidence estahlisiies that the defendant visited Oawn- 
pore from time to time Imt nevei.' liimself examined 
the books. Business j'elations between the plaintiffs and 
the defendant’s Oawniiore branch went on from 1901 to 
1911 and it i,s not disputed that an adjustment arrived 
at in 1908, when Rs. 81 was found due to the defendant, 
embracetl accounts of forward transactions entered into 
by Mangalchand in the name, of the defendant. It is, 
however, the fact that between 1908 and 1910 the 
transactions ])etween the plaintiffs and tlie defendant’s 
Oawnpore firm related solely to. liundies and that of the 
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forward ta’aiisactions entered into in 1910 and 1911 no 
trace is to be found in tlie defendant’s Cawnpore books. Chhogmal 
It is probable that Mangalchand did not wish the 
defendant to know of the forward contracts he was «’■ 
entering into during that period with the plaiutitEs but TaKAWA T.A r,. 
it is not contended that the latter received any infciina- 
tio]i that Mangalchand’s api^arent authority to enter into 
forward contracts had ever been revoked. On the Ist 
of April 1911 the defendant writes to tiie plaintiffs : 

“ After having copied onr account up to tliis day please 
write up information about any goods which may have 
been bougiit and sold through yon.” This information 
was supplied at once but it is not till after the 22nd of 
April when the plaintiffs’ solicitors wrote that at least 
Rs. 40,000 would be recxuired as margin on the forward 
transactions that the defendant by his pleader’s letter 
of the 5th May informed the plaintiffs’ solicitors that 
Mangalchand had no authority to enter into foinvard 
transactions. 

The learned Judge was therefore right in holding the 
transactions in suit were within the appai’ent axitliority 
of Mangalchand and we agree with him in thinking 
that if the transactions had resulted in a jirofit to the 
defendant the defence that Mangalchand had exceeded 
his authority would not have been piit forward. 

The tlefendant has, however, a second line of defence 
based on section 30 of the Contract Act on which he has 
succeeded in the lower Court. He pleads that ail the 
orders given to the plaintiffs by Mangalchand to enter 
into :loL-ward transactions were in respect of wagering 
and gamhling transactions and were entered into by the 
plaintiffs on that understanding. He also denies that 
’’the iffaintiffs acted ns ^jaifcka ad-aUas. The denial on 
the one side and the assertion- on the other of the 
' xffaintifts’ employment as pakka adatias were xarobably 
made with a view to support the fespectivo eases , of 
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wager and no wager blit for tlie reasons given by this 
Court in BurjorjiRuttonjiv.BhagtvandasParashrarrfi^ 
\Ye are of opinion that the existence of iiie pakki adat 
relationship does not of itself negative the existence of 
an understanding betweemthe udafia and his constituent 
that no delivery should be given or taken under forward 
contracts and that only differences should be recovered. 

The plaintiffs’ accounts show that the defendant was 
charged the usual pakki adat commission of six annas 
and four annas for brokerage. The plaintiffs’ journal 
entries which have been put in, namely Exhibits 25 and 
32, relating to the 1,000 tons of linseed and the 200 tons 
of rapeseed for the April-May Vaida of 1911, show that 
the plaintiffs regarded the transactions as being on the . 
defendant’s gharu or private account while the Soda 
Vahi entry (Exhibit 19) shows that of 300 bales of Broach 
cotton sold on the defendant’s account for the Vaida of 
March 1911 two hundred were taken by the plaintiffs on 
their own private account. The plaintiffs’ Gumasta 
Eamkisson deposes that the 800 bales of Broach cotton 
for the March Vaida on which the defendant is debited 
with a loss of Rs. 13,225 was part of 2,600 bales bought 
and sold by the plaintiffs for the March Vaida of which 
a considerable proportion was taken on plaintiffs’ gharu- 
or private account. 

This is all consistent with the plaintiffs’ contention 
that they ■were pakka adatias of the defendant 
transacting business upon the terms of the Bombay 
custom described in Bhagwandas v. Kanji^^ but it 
follovk^s that qua the defendant they were principals and 
not disinterested middlemen bringing two principals 
togetlxer. The question then, which we have to decide 
is what on the evidence was the common intention of 
the parties with regard to. the settlement or completion 
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The evidence of Mangalchahd as to the manner 

in which tlaese transactions were carried out is as ,, 

Jaihabatax 

follows : — * Kanaitalal. 


" Sucii transaetiaiiB were made in this way. The rates were out some twelve 
months piTO)' to the duo date : then the Bombay and Calcutta people used to 
inform their oustomers about tiie rates of different commodities: whoever found 
the rate to become cheap in future would sell and whoever considered the rate 
to become higli in future would purchase. If at any time after this Soda 
before the due date the purchaser found the transaction proiitahle he would 
resell l\y a telegram, otlierwise on the due date tiie losses and profits used to bo 
settled according to the rates. No delivery used to be given or taken on the 
due dates by the seller or purchaser respectively. As long as I dealt in .siicli 
transactions I neither gave nor took any delivery of anything sold or 
purchased. There takes place no delivery at Bombay and so I never con tern- . 
plated to take or give deliveiy of goods. Chliogmai Balkrishna’s shop is at 
Bombay. I made Satta transactions with the said firm and once or twice I 
sent rea<iy goods also for sale. I made the 'same kind of Satta transactions 
with Chhogrnal Balkrislma as I have mentioned above .to have made with Madon 
and other adatim of Bombay. In this case too. no deliveries were contem- 
plated or made.” 

The evidence of Eamldssou, the plaintill's’ Gumasta, 
strongly supports the defendant’s contention that under 
the forward conti-acts in question no deliA’'ei’ies were 
contemplated. That the contracts in respect of 60 
chests of silver were purely by way of wager was 
admitted by plaintiffs’ counsel before Ramkisson’s 
cross-examination had begun. These contracts were 
made upon an order from defendant by wire on the 23rd 
.July 1910 to sell (iO silver and on the 7th October 1910 
to buy 50 silver. The contracts for all the other com- 
modities were effected by wire in the same way. The 
wire of the 7th October 1910 relating both to silver and . 
to Bengal cotton may be quoted as an example. “ Sell 
60 silver Aso and 22 January, ; reply.” The telegrams 
include orders for sale and purchase of 800 bales of 
Broach cotton, a commodity ; not ; produced in the 
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Cawiipore District. Besides these 6,000 more hales of 
this cotton were bought or sold by the plaintiffs for the 
Vakla of March 1911 but no delivery was given or taken. 

Ooming now to commodities produced in the district 
in which Cawiipore is situate, the defendant gave 
telegraphic instructions to the jilaintiffs to sell 200 bales 
of Bengal cotton on the 7th October 1910 for the January 
Vaicla and on the 2-lth of January 1911 to sell the same 
amount for tliat Yaida. The plaintiffs in fact received 
no Bengal cotton from any constituents in 1966-67 or 
1967-68 but thei" contracted for the sale or purchase 
of 2,700 liales upon which differences were paid or 
received. 

Taking next linseed, another commodity jiroduced in 
tlie Oawnpore District, the defendant gave instructions 
for the sale and purchase of 300 tons for the September 
Vaida. T3ie transaction was settled by striking- 
differences. The plaintiffs’ linseed transactions for that 
Vaida were for 425 tons all of wliich were settled by 
payment of differences. 

For the May Vaida the defendant instructed the 
plaintiffs by telegram to buy 1,000 tons of linseed in all 
and -to sell 200 but none was delivered or received. ' For 
that Vaida the plaintiffs' linseed transactions amounted 
to 3,850 tons but there were uo deliveries except 25 tons 
to a Bombay Marwari named Sadashiv Gambirchand 
some time after the defendant’s repudiation of liability. 

The mode in which the plaintiffs executed the defend- 
ant’s orders was that employed in executing the orders 
of all other Marwari constituents on fox-ward contracts. 
They took for themselves on gharu or personal account 
such orders as they wished, to reserve and passed on 
the others to other Bombay Mar waris through brokers 
(the modus operandi iB Vjell illustrated by the learned 
Judge in. his detailed account of the defendant’s linseed 
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contracts for tlie September Valda). These Bombay 
Marwaris'are a small body who, as the evidence of the 
invariable payment of differences suggests, almost 
certainly contract with a thorongh understanding that 
no deliveries shall be called for or given. They only 
number 20 out of the plaintiffs’ 300 constituents. The 
subsidiary contracts or Kabalas are only accepted by 
the i)Iaintiffs from Marwaris. There is no evidence 
that any of the Marwaris with whom the plaintiffs deal 
require produce for export. The plaintiffs’ Gumasta 
admits (1) that in 1966-67 or 1967-68 the plaintiffs did 
not deliver any Broach cotton for cash ; (2) that during 
those years no constituents sent them Bengal cotton ; 
and (3) that at the May Vaida of 1911 although it might 
have been profitable to buy ready linseed to fulfil foi’- 
ward contracts this was not done in any case. 

The fli’st two of these admissions do not apparently 
apply to the business of sale on commission of tangible 
l>roduce ; for tlie plaintiffs’ Gumasta says ; — 

“ I can teil you from the books how much cotton, linseed and rapesee<i was 
deliverei for the last tlireo years. The quantities delivered will appear in the 
weighment book. We receive ready goods for sale on commission from our 
constituents’ cotton, linseed and rapeseed. We receive linseed by the bag of 
two and one-fourth Bengal maunds. We get from 4,000 to 5,000 bagvS a year. 
Last year we got 10,000 bales o£ cotton for sale on commission. We also 
receiveil rapeseed for sale on comniission. The figures will appear in the 
weighru ent books. ’ ’ 

I his business of sale of ready goods is a commission 
agency business the records of which are kept in a book 
which has no relation to the Vaida or forward business 
ill which the defendant’s losses were incurred. 

Much reliance has, however, beeii placed upon certain 
letters which passed between the plaintiffs and Mangal- 
chand from which the Courtis asked to infer that Mangal- 
chand intended and the plaintiffs expected the linseed 
contracts for the Vaida of May 1911 to bo fultllkul by tlie 
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cleliveiy of linseed. And if tliis inference were accepted 
tlie coiicliivSioii would be suggested tliat the evidence as a 
whole does not negative the possibility of deliveries 
miier the other forward contracts initiated by Maiigah 
chaiid, even for other commodities such as Bengal and 
Broach x'otton. In discussing the passages in the 
correspondence which are relied on it is important to 
bear in mind that the time for fulfilment of forward 
linseed contracts for the May Vaida in Bombay is from 
the 15th to the 31st of May. 

On the 3rd of Januaiy 1911 (Exhibit 65) the plaintiffs 
"wrote : — 

Orders for many Sodas (transactions) in siiTer are received from you by 
other people. Xo (orders are received) by me. What is the reason thereof ? 
It does not become you to act in this way.” 

Mangalchand replied by Exhibit N 

“ Yon write to say that Ave do not send to your firm orders (for) business 
and that we send the same to some other firm. It is all right. We have not 
sent orders (for business) to anybody. Further, please write and let us know 
how you came to know that and to Avlioni we have sent orders (for business). 
(As to) whatever work has l)ee.u sent in these days the same has all been sent, 
to your firm and not to any otlier place (?. a., firm). Eeady goods have been 
more or less vsent. The same have been sent to Tilokchand Mamraj. Goods 
used to be sent (to him) even formerly. Now-a-days we do not venture to buy 
or sell any kind of goods. Wlien we think proper we shall ‘send orders (for 
business) to you. Please write and let us knoAv wlien information about 
linseed Aviil be received. Please write about the tendency of silver market. 
Here rain has fallen all over the four directions. Owing to the fall of rain the 
crops Avill be still better. Please note tliis. The 5tli of Pos Sud in (the 
Sam vat year) 1967 (5 th January 1911).” 

This letter can hardly refer to forward contracts of 
produce for the defendant had in December given the 
plaintiffs orders for the forward purchase of 500 bales 
of Broach cotton and for the forward sale of 400 tons of 
linseed and 200 tons, of rapeseed (see Exhibit F). 
Mangalchand says that ‘‘ no w-a-days they do not vent are 
to buy or sell any kind of goods,” which might intimate 
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to tlie lolaintiffs, if intimation were needed, that 
deliveries need not be expected under the forward 
contracts. The ready goods sent to Tilokchand Mam- 
raj were 100 tons of pioppyseed sent for sale on commis- 
sion. They were sold to an export firm on railway 
receipts as soon as it was known the goods were on the 
way. The request for pakka information about liirseed 
was not apparently made for the purpose of the forward 
contracts for on 7th of January before a reply was 
received a telegraphic order to sell 200 tons of linseed 
at 12'3 was sent to the plaintiffs (see Exhibit F). 

On the 8th January Mangalchand wrote, Exhibit 0, 
in which, after referring to the forward sale on the 
previous day of 200 tons of linseed, he says : — 

‘‘ We think, that ali the oomuioditie}^ will fall (in price) after live (or) seven 
days. The crops in this district arc very abundant. On arrival of the goods 
appertaining to the crops tlie inaiket will go down considerably. Further, 
everything is under the control of Tliakorji Shall we send ready goods to 
you? If you can exert yourself: in selling the sarae, please write (to us). 
The 8th of Posh Sud of Samvat 1067,” 

On the 9th Mangalchand writes (Exhibit P) : — 

“ You have written to say that yon liave sold cotton and linseed. AYe have 
brought the same to account as written liy you and liave already sent a clutlu 
(i. e., letter). The same must have reached (you). By what time will tlie 
pakka report alioiit linseed and that of Indian and American (cotton) come ? 
Please write positively (about the same). With regard to the produce of 
linseed in India it is conjectured that it wdll be four times more than that of 
the last year. Fnither, it is in the hands of Thakorji. Heady goods will 
begin to arrive within one month when Bazar will go down positively. The 
Bazar will surely not lie so (brisk),” 

On the 20th Jaiiuaiy the plaintilfs complain (Ex-r 

"‘Further you send orders on Bhai Bhikamelland, Balkissuiulas for many 
Sodas (transactions) in silver.” ' ■ ‘ 

To which Mangalchand replies on the 22ud (Ex- 
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‘‘You write that our orders for silver business are received at Bhikamchancl 
Balkisson's. How do you write this way ? We have never had any occasion 
even for con‘espondence with them, nor are they uur commission agents. 
Further, nobody has in these days orders for silver business from us. If there 
be any business we shall send the orders to you.” 

On the 21st January (Exhibit S) the plaintiffs sent aix 
account of transactions for the year 1966 showing 
Rs. 1,191 clue to the clefendant. 

On the 28th January (Exhibit 68) they wrote : — 

“ Moneys have not been received from you. Do ;vou be good enough there- 
fore to send the same.” 

To this demand Mangalchand takes exception in 
Exhibit T on the 8th February as no moneys were due 
by him on the account and if money is wanted to meet 
losses on the Bengal cotton contracts particulars should 
be sent. He then proceeds as follows : — 

" W"e sliall remit the moneys in respect^ of the loss twenty days before the 
month in which the due date is to fall. Do you please rest assured. We 
shall of course send liusced to you. At Jamnapur the produce of linseed is 
very large. Our mau will go to attend to the purchases. Eeady linseed will 
be sent. Please rest satislied. Further, we have written to the linseed 
merchants. Those people will send all the goods. Further, please be writing 
about the tendency i (of the j market) as to silver. Please send a letter contain- 
ing full particulars. Please write about business, if any. We shall send to 
you ready linseed entirely. Further, our instructions for the jiurchase of lai 
(l e., a kind of seed) have been sent to all places. The iai received at present 
is of inferior rpiality. Dry goods vdll be received in ten days'* time, when 
purchases will be commenced, and lai will be sent to your place. Please note 
that. Please send a letter containing full particulars.” 

The promise to remit moneys is very vague. It can 
hardly I’efer, to the loss on the Bengal cotton contracts 
the Vaida for which had expired. It was apparently 
intended as a comforting assurance that the defendant 
would fulfil his engagements. The references to ready 
linseed have* been much relied on by the plaintiffs’ 
counsel as showing an intention to deliver every tiling 
that was due on the linseed contracts. At this time, 
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however, the buyer could not be forced to take delivery 
under a contract for the May Vaida, nor at any date 
befoi-e tlie loth of May. The references to all tJie linseed 
may be reasonably explained as meaning that all that 
might be brought in ]3y merchants would be consigned 
to the plaintiffs “ ready ”, i. e., for sale on commission. 

On the 9th February the plaintiffs wrote (Exhibit B 
in appeal) that the linseed market was entirely upwards 
(teji) and people expected it to go to Rs. 15. 

On the 10th February Mangalchand writes (Ex- 
hibit V) : — 

‘‘ We sliall send all the linseed ready ; on the arrival of linseed the market 
will go down considerably/’ 

He seems here to propose to send all the ready linseed 
available in order to depress the market which was going 
against him for the Vaida contracts. 

To the same effect is Mangalcliand’s letter (Exhibit W) 
of the 13th February : — 

We think that immediately after consiguruent of the goods appertaining 
to the crops there will be a considerable fall We shall purchase as much as 
we possibly can. There is still fifteen to twenty days time for cmisiguinent 
of goods.” 

On the 16th February Mangalcliand writes (Exhibit X) 
ackiiowleclgiug receipt of the account sent l\y tlie plaint- 
iffs (showing a loss of over Rs. 7,000) in respect of the 
January Vaida and promising to bring the items to 
account. He then says he will begin irarchasing linseed 
in twenty days. 

On the 20th February (Exhibit Y) he writes : — 

“Purchases of ready goods have commenced. We shall send you the 
railway receipts in respect of linseed and lai in the course of ten-hftcen days. 
Please consider the same to be as good as received.” 

On the 25th February (Exhibit Z) he writes : — 

“ The linseed market will again go down. When the Jamnapur linseed 
arrives (the market) will go down, at once, Thakorji-. (God) willing it will 
arrive within fifteen days.” v ' 
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On the 9tli of March (Exhibit AI) he writes : — 

“Fiirthei'. ^vc are going to send a man. to you with whom we shall also send 
the raihvay receipt in respect of the ready goods. Please exej’t yourself in 
transacting tlie business. Please be writing the rates of read)' lai and linseed. 
The man will reacli (you) in five to seven days. Please transact the business 
of the ready goods -with profit. We shall send the same in large quantities. 
Please rest assured.” 

Tlie reply of the 12tii Marcli (Exhibit 70) shows that 
the plaintilts understood this to mean that Mangalchand 
was sending a man with rekly linseed which the plaint- 
iffs were to sell profitably : not to deliver or to hold 
against foi'ward contracts already made. 

Tlie plaintiffs’ next letter, Exhibit 71 of the 19th of 
March, w^as in reply to a telegram from Mangalchand of 
the Kith instructing them to buy 300 bales of Broach 
cotton. This would close his Broach cotton transactions 
the Vaida for which began on the loth. These Broach 
transactions had gone against him and showed a loss of 
Rs. 13,000 wl3ich made him a debtor to the plaintiff's in 
Rs. 12,000. The plaintiffs then show anxiety that the 
settling contract should be acknowledged. 

“ Having entered into a Soda (transaction) as mentioned above, I ^vrote 
intelligence (v’itli regard to tiie same) by wire. Do you be good enough to 
write acknowledging receipt (of the telegram). Do you be good enough to 
write and send intelligence about your Iia\dng made a note of tlie Soda (transac- 
tion). Furtlier, the market for linseed is steady {poicga). The tendency 
is up (teji). You wrote that you would send ready goods, but the same have 
not lieen sent. Therefore (To) be good enough to write information {mmmliar) 
about sfpiarmg up the Soda.” 

It is upon the last sentence in the above extract that 
the plaintiffs have placed their chief reliance in this 
appeal. Assuming it is said that the promises to send 
all tlie ready linseed, or all the linseed ready, mean 
that the linseed would be sent to be delivered against 
the outstanding foj’ward contracts of sale the result of 
not sending.the ready linseed Is that the linseed contract 
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must be settled in anothei* manner. “ To ” (therefore), 
they say, introduces the consequence of the failure to 
send ready linseed. 

It appears to us for the reasons already indicated in 
our comments on the correspondence, that the first step 
in this argument breaks down. The promise was, to 
“ bear ” the market with large consignments of ready 
linseed for sale on commission, not, to fulfil the out- 
standing contracts by premature deliveries. Mangal- 
chand’s failure to perform this promise may, when 
taken in connection with the present loss on Broach 
cotton, have caused the plaintiffs to press Mangalchand 
to settle the forward contracts still outstanding. We 
are, however, by no means satisfied tliat this is the true 
purport of the last sentence. It is, we think, more 
probably a Marwari iteration of what has gone before 
concerning the closing Broach contract. An instance 
of the custom of iteration and re-iteration will be found 
in anotlier much discussed letter Exhibit T which 
closes by asking for ■ the third time for a letter 
containing liarticnlars although the request has no 
connection with that part of the lettei- which imme- 
diately precedes it. 

Speaking generally the correspondence of Mangal- 
chand only indicates a desire to keep the plaintiffs in 
good humour by j)romises which he had no intention 
of performing, while Exhibit 71 wnll not support the 
edifice of inference which the appellant’s cotinsel would 
have us build upon it. 

We are of opinion for the above reasons that the 
learned Judge was right in his conclusions. We are 
unable, however, to agree that the defejidant who 
snccessfnlly pleaded a lawful defence was not entitled 
to his costs. We affirm the decree in so far as it dis- 
misses the plaintiffs’ suit ; bfit vary it by ordering that 
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the plaintiffs do pay the defendant’s costs. The plaint- 
iffs mast also pay the defendant’s costs of the appeal. 

Attorneys for the appellants : Messrs. Madlioivfi, 
Kamdar and Chhoiuhhai. 

Attorneys for the respondents; Messrs. Malvi, 
Hiralal, Mody and Banchhoddas 

Decree varied. 


ORIGINAL CIVIL. 

Before Mr. Jusltce Macleod. 

In the matter of the COMPANIES ACT YI of 1882 

AND 

In the matter of the PIONEER BANK LIMITED. 

CHANIRA>[ VALLIRAM, Petitioner. 

Indian Compa?des Act (VI of 1882), BectionH 128 and 131 — Winding np — 
Feiitionfor conipiihory icinding iqj of company hy the Court — Grounds to he 
alleged hi petition — Internal mismanagemeM of the company not such grounds— 
Admission of petliion, discretion of Court as to — Shamholder, petitiooi hy. 

Any ground alleged under .section 128 (e) of the Indian Companies Act in a 
petition for the winding-up of a company presented under section 131 of that 
Act must be of a like nature to the specific grounds given untler clauses (a), (5), 
(c) and (d) of section 128. If any other grounds are alleged they do not fnhil 
the recpiireiacnis of the Act. Allegations as to tlie internal management or 
misinanagxnnent of a company are matters i for tlie shareholders to deal witli 
and do not call for the interference of the Court. 

A petition by a sluirehoider stands in a different footing to a petition by a 
creditor and should be more closely scrutinissed on presentation. 

There is no obligation on the Court -to admit a petition merely because it is 
presented. Not only must a petition allege facts which, if proved, v'ould justify 
an order for winding up a company hut even if it alleges siicli facts the Judge 
lias a discretion to consider whether if , is. really hond fide. 

The Court may, if it thinks fit, refuse .to admit a petition, oi*, as an aheroa- 
tive course, give the company ' concerned notice that a petition has been 
prt seated, so that it may take proceedings to restrain the petitioner from 
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The petitioner filed a petition in wiiicli {inter alia) he 
■stated that the Pioneer Bank was a limited company, 
■established foi’ the purpose of doing hanking l)nsine,ss. 
and that the jpetitionei' was a shareholder of the coni- 
pany, holding 10 shares of Es. 25 each, on each of whicJi 
Rs. 10 had been i^aid rip. The petitioner alleged various 
acts of misconduct in tjje management of the company 
•and submitted that the whole compmiy was a bogus 
■comjiany and thai the subafratum of the company had 
already been lost througli the transactions complained 
of and prayed that the company might be wound up by 
the Court iinder tlie provisions of the Indian Companies 
Act, that a provisional liquidator might be appointed 
to take charge of the affairs of the company, that 
auditors might he appointed to loolc into the affairs of 
the company and to report and for other relief. 

Tile petition was opposed by tlie company hut was 
admitted by Mr. Justice Davar and sub.se<iuent]y a 
provisional official liquidator was appointed and also 
auditors to audit the company's liooks and rexiort and a 
I'cpoi't Avas made by" such anditoi’s accordingly. The 
matter ultimately came befoi’e Mr. Justice Macleod who 
■on the 17th of .iannai'y 1911 adjourned it in, order to 
enable the sliareholders of tlie company to meet and 
ascertain whether tliey would continue the Imsim'ss or 
pass a resolution for the A^oluntnry winding-np of the 
company. Tlie shareholders at ilieir meeting having 
decided to continue tlie business, the matter came again 
before Mr. Justice Macleod. 

StmudiiUDi (Advocate General) for the petitioner. 

Desai for the company . ’ ^ ^ 

Macleod, J..; — Tjip petition waspresented on the 29t]i 
of Xovember lDlo. tinder the Indian Ccimpanies Act, VI 
of 1882, praying that the Pioneer Bank, should be wound 
iqi. It came, on for hearipg before hie o,n the 17th of 
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.laaiiary and I acljonnied it in order to enable the share- 
holders oi: the Bank to .meet and ascertain whether they 
should continue the business or pass a resol ution for the 
voliv.in:ary winding-nj) of the Bank. The shareholders 
luive now decided to continue the business and there- 
fore tlie petition stands dismissed tor this reason that 
it does not comply with the provisions of section LSI of 
the Indian (Companies Act, which states that the petitiiiii 
must allege facts which, if jiroved, will justify an urtler 
for windiug-ap the company. Section 128 enacts the 
ciioumstances under which a company may ).>t‘ wound 
up by the Court ; — 

(a) WliBBLver tlic cuiiipauy has paSseil a special resolution rerpsiring tlic 
company to be. womid up by tlic Court ; 

(h) Whenever the company <]oes not commence its busiiiesb within a yeai’ 
from its incorporation, or suspends its business for the space of a whole year : 

(c) Whenoverlthe members are reduced in number to less than seven : 

(d) Wheue\'er tiie company is imabie to pay its ilebts i 

(e) Wheue\’er, for any other Ireason oi: a like nature, tlie Courf is (.,'f opiuiorj 
ihat it is just and equitable that tim company should be M'oinid iq'h 

I’he first four grounds for winding up a company are 
specific, and any other ground alleged under' (e) must 
be of a like naturelto those given under headings (a) 
to (d). The allegations in the iietitiou all relate to the 
internal management or- rather- nrismanagerneut of tJie 
company’s affaii-s and that is a matter for the share- 
holders themselves to deal with. It is nut a matter lliat 
would call for interference by the thurt ; so this petition 
is not in accordanee witlr’the provisions of the Act, and 
if it had been presented to me, 1 should have declined 
to accept it. Thei'e is no , obligation whatever on the. 
Court to atlmit a petition inerely because it is presented, 
In the first place it must, as I have already stated, allege 
facts which, if proved, Would justify an order for wind- 
ing up a company and therefore perusal is -necessary. 
But even if a petition; 'does, allege such facts, then the 
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Judge lias a discretion, since the admission of the ihu. 
i^etition must inevitably damage the credit of tlie 
company concerned, to consider whether it really is a 
honr/ J'ide one. Otherwi.se, the door would be laid open 
to iinliniited opportunities for blackmail, esj^ecially in 
tinies of financial panic. For a discontented shareholder 
might ean.se serious, if not irreparable, 'damage to a 
company by presenting a petition whicli, if the Jndge 
were bound to accept it. would, under Rule (18(1. liave to 
be advertised in the new.spapers fourteen days hefoi-e 
the hearing, with the re.snlt that the compau\' would 
have to close its bxisiness for the time, as no director 
■would dare to authorise payments being made which he 
might be liable to refund in the ca.se of a winding-up 
order being pa.ssed. 

In this case, the petitioner is a sharelsokler for ten 
shares, on which Rs. 100 have been paid up and on which 
there is a liability of Rs. 150. It is diflicult to conceive 
that the petitioner was actuated by propei- motives in 
presenting his petition, which, if successful, would most 
probably result, so far as he was coiicerned, in his l)eiitg 
called upon to pay another Rs. 150. A ]jetition by a 
shareholder stiands on a different footing to a petition 
by a creditor. It should be more closely scrutinized on 
presentation. The usual ground for a cred itor's petition 
would be that the respondent company is unable to 
pay its debts, and in such a case tlie company must pay 
the debt or submit to a winding-up order. i\. sliare- 
bolder’s petition must, as a general role, allege one of 
the grounds under headings (a), (5), (c) and (V7) or any 
grounds which the Court is satisfied Js of a like uat ure 
to those in section 128, and if any of those grounds are 
alleged, there is little doubt that tire Court will, under 
ordinary circumstances, admit the petition. If any 
other grounds ai’e alleged, the pestition does not sati.sry 
the requirements of the Act, The procedure provided 
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by the Act niicl the Rules on tlie preseiUatio.ii of lictitions 
lor wmcli.n.i>' up do not seem to tny mind 1o l)e as cloac 
as they ought to be, and I, tlierefore, take the oppor- 
tunity of pointing i out that, in my opinion, there is 
nothing in tlie Act or Rules tvliieh' deprlA’es tlie Court 
of the discretion which it has in every othei' case, so that 
the Court may, if it thiitkslil. refuse to admit a petition, 
or, us an alternative coitrse. give tite coinpajiy concerned 
notice that a petition has Iteen presented, so that it tntiy 
take proceedings to restrain the petitioner from pi'o- 
eeeding witlt his petition. 

I n. this case the company itas not pressed for costs 
against the petitioner, as I am told such an order wotdd 
be valueless to them, the petitioiier not Ixdng a uiau of 
any means, and therefore it has consented to the jjeti- 
tion being dismissed without costs ; otherwise, I should 
have made tlie iietitioner pay its costs. 

x4.ttorneys for the Bank : MaM)hod Jmniet- 

ram y Mculart. 

Attonieys tor the petitioner : il/c.9.sr.s. Patel <S- Esekiel. 
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Before Mr. JvMke Beaman and Mr, Jnsfke Heaton. 

JOSHl LAXMIKAM LALLUBHAI akd another Plaintiff s), 

Appellants, r. ]MEHTA BA LASH AN.K A R VEXIB AM (orio in al 
Defendant), , Respondent.*''’ 

Limitatioyi Act (XV of 1S77), BcfmMe If Article IB) — IJmitafiou Act (IX 
of 1008 J, Schedule I Article IB2 — I;hil Procedure Code (‘Act XIV of 
188^ j, sections Sol and 3o7 — "Decree on ttiortyayc — Applkafion' for execu- 
tion — Mortgagor's petition for declaration of insoheneg--Oppositio?i hg 
mortgagee p(dgm>e}d-(mdUpr—-Sfe^^^ of eicenrtion — IJniitafinn. 

An application l>y mortgag'ee Jndgineut-credltor in e-xeciition of hm decree, 
opposing the insolvency prpoeMing of the mortgagor jiidgmont-dehtoi', is a 
. . . yd’'‘ASecohd. Appeal No. _.929/ofJ.9 IB 


1914. 


t:^te])-iii-?dd of tjxocutiori iiiidor Article 179, {Schediile II of the Liinitatiou xVet 
(XV op 1877), find Article- 182. Schedule I of the Limitation Act (IX of 1908). 

Second appeal against the decision of E. Clements, 
District Judge of Alimedabad, reversing the order of 
M. I. Kadri, Subordinate Jndg'e of Umreth, in an 
exeen tion jn‘OC.ee<l i ug. 

I’lie facts were as under ; — 

Tlie phdntiffs ohtaiiicd a decree on a mortgage against 
the defendant. The decree was dated 19th September 
1903. On the Kth August 1905 the plaintifll; judgment- 
creditors apjdied for tlie e.xecution of the decree under 
darkhast No. -1^J7 of 190.5 and jprayed only foi- the attach- 
ment anti sale of the mortgaged liouse. No further 
relief was claimed in the darkhast. On the 6th January 
1906 the defendant judgznent-debtor applied to be 
declared an insolvent. The application for insolvency 
was opposed by tlie judgment-creditors. Under the 
proceedings iu e.x.ecution of the judgment-creditors’ 
aforesaid darkhast the jiidgnient-dobtors house was 
sold on the 26tli June 1906. On the 29fh September 
1906 the first Conii declared the judgment-debtor insol- 
vent and tlie judgment-creditors preferred an a]>peal. 
Snbsequejitly the first Court struck oil' the said dar- 
khast for execution on tiie 7th Decemi)er 1906 on two 
gi-ounds, namely, that (1) it had l)eeu satisfied and 
(2) the judgment-debtor was adjndieated an insolvent. 
On the 6th December 1910 the judgment-creditors’ 
appeal against the order of the lir.st Court declaring 
the jadgment-debtor to be an insolvent succeeded and, 
thereupon, they, on the ISth October 1911, presented 
a fresh darkhast, No. iPrl of 1911, for the ext'cution of 
their decree and prajred for tlieua west of the judgment- 

The judgment-debtor contended that the darkhast 
was time-harred. , , • . , ; , 
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The Subordinate .Judge overruled the judgment- 
d.ebtoi’”fc< contention. He found that the Judginent- 
ereditors were entitled to liave the period between the 
6th .Taoiiaiy 1908 and the 6th December 1910 during 
which the Judgment-debtor’s api)lication for insolvency 
was ]>e!jdiiig excluded from being (‘ounted tovrards 
liinitatioij. Therefore, following the ruling in CJdnfa- 
}/um Daumdar 'Agas^hp. v. he lield that tiie 

darldiast was in time. 

The Judgment-debtor having appealed, the District 
.Judge found that the darhha.st w-as not in time. He, 
therefore, reversed the order and dismissed the darkhast 
jpbshfying J-- -t.' ■ f ^ 

The cose rol led upon by tlie ioM'er Ooiirr for {rearing' darkiiast 4{?2 as a 
reoeATal of the proceedings of lOOG, Chlntaman Datnodar v. Bahhiutri (I. L, K. 
16 Bodj. 294) is distinguishable, as here the Original Darkivast did not ask 
iw the ariT^st otMilic judgment-debtor, or for anything else beyond the sale o.f 
the house. The judgment-creditor knowing of tlie ins-dvency }jrococdings 
ought TO have presented a darkhast for all his remodies. I see no equities in 
the case siillieient to lead the Conrt to strain rlie meaning of the judicial 
decisions on this point of li?uitation. 

The plaintiff judgment-creditors preferred a second 
appeal. 

H. F. Dii^at'ia for the appellants ( plaintiff Judgment- 
creditors) : — Our second darkhast for execution, though 
presented more than three years after the fii'st, veas 
\vd th in three years from the termination of the judg- 
ment-debtor’s insolvency proceedings and those pro- 
ceedings operated in law as an injunction. 

When a person is declared insolvent, though not dis- 
charged, he cannot be arrested in execution of a decree 
because the decreerholder cannot execute his decree 
pari pa.ssu with the , insolvency proceedings: section 


557 of tJie Civil Procedm*e Code of 1882, Panangupalli 
SeetJiaramaga v. Nanduri Bamachendrudu^'^ , Gaurl 

In connection with the first darkha.st, the reason given, 
bj’’ the Court for striking it off was the declaratio.n 
of the jadgment-debtor’s insolvency. Bo the order of 
the Court had the effect of staying proceedings under 
section 15 of the Limitation Act of 1877. 

Wliere tJiere is a temporary bar to the execntion of 
a decree, the application made after the bar is removed 
is not barred by limitation : Budra Narcmt Guria v. 

it. 

Maniibhai Nanabhai for the respondent (defendant 
Judgment-debtor) : — The new Limitation Act, .1908, came 
into force on the 1st Janriary 1909. The darkhast having 
been, time-barred on the 8th August 1908 could not be 
revived by the new Act: sections 6 (a), (c) and 8 of 
the General Clauses Act. Section 15 of the Limitation 
.4ct of 1877 appl ied lonly to suits and not to applicaiions 
ff>r execution. 

Assuming flnit tfjc new Limiratioii Act of J908 applies. 
htsti.tuHoH. of tlio application was never restrained. 
M'orei>ve,i.'. the order adjudicating tbe judgment-debtor 
lo Ije au insolveii! existed, only for one year and six 
months aiul the exclusion of the said period could not 
bring the case within limitation. 

Insolvency proceedings do not per se operate as axi 
injnnction. xAn oi'der under section 351 of the Code of 
1 882 does not purport to discharge the judgment-debtor 
so as to 1;)ar his arrest. : ■ : 

Divatia in reply The liberal construction put by 
tlie Madras High Court in PanangupaUi Seethara^ 
maya v. Baiulurt BgrnacMndnaUi^'^ mhjhQ adopted. 

. , . « (1904)2SMad. 15i. ■■ V. ^ Cl89e)14m'35S, 
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Even tLougli section 15 of the Jiew Limitation Act of 
1908 be held inapplicable, tlie pvesenl ease may be 
viewed from anotber standpoint. Dur oitposition to the 
judgment-debtors in.solveiicy slioakl i.)e regarded as 
a step-in-aid of execution of our decree tiuder Article 
179 of tlie old Limitation Act of 1877, corresponding 
with Article 182 of tlie new Limitation Act of 1908. 
It was necessary for us to apply to tlte " proper Court " 
to iiave tlie judgment-debtor's insolvency set aside 
before we could apply for liis arrest. 

BeamAX, J. : — Tlie facts in rlus case are somewhat 
unitsual. There was an ordinary mortgage decree of 
the year 1903. The mortgagee applied for exeention in 
due course on the 8th of August 1905. In January 
190G the uiortgag'or apiilied Under the old CCide of Civil 
Procedure to he declared an insolvent. In his appli- 
cation of August 1905 the mortgagee asked that the 
property might be sold, but did not seek an,y further 
relief against the mortgagor. Accordingly in Jiiue 1906 
the jiroperty was sold under this darkliast. In Septem- 
ber of the same year the Court declared tiie mortgagoi- 
an insolvent, although under section. 351 it did not 
discharge him. In December of the same year the Court 
struck off the darkliast of Augirst the 8th, 1905, for two 
reasons: (1) that it had been satisfied, (2) that tiie 
judgment-debtor was now an ailjudicated insolvent. 
The mortgagee appeared from the first in tiie insolvency 
proceedings as tlie sole opposing creditor. 

We mighl. fmdi some difficulty, more, .speaking 
for myself. I think a verbal than a real diifienlty in 
bringing .such aiipearance within the meaning of 
the words ‘‘ application to take some slcp-in-aid of 
execution” under Article 179 (old), now Article 182 of 
the Schedule to the Lihiitation Act. But as the result 
of those proceedings was against him, the creditor, 
appellant here, apijealetl District Court aud 
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succeeded. We tliink that it is not putting too great a 
strain upon ordinary language to say that an appeal in 
such circumstances fairly falls within the meaning of 
the words: “an application to take ' a step-in-aid of 
execution.” It is clear that as long as the insolvency 
proceedings went in favour of the debtor, the creditor 
could not have presented any application in ordinary 
coarse for the further execution of his decree with 
the least hope ot success. Two at least of the High 
Courts in India had already put so liberal a construction 
upon the insolvency provisions of the old Civil Proce- 
dure Code tlmt an executing creditor must have fore- 
seen that no application for the execution of the decree 
either by sale of property or arrest of the person of the 
Judgment-debtor could havedhe least chance of success 
so long as the judgment-debtor had been declared an 
insolvent under section S51, hyen althdugh he had not 
been actually discharged '^ithin ; the meaning of 
section 357. So that we think" that in view of the 
Court’s finding that this judgment4debtpr was an insol- 
vent early in 1906, the preseht ajPPcBant llad no other 
course open to him than in the first instance to get this 
bar to the further executionlof his decree removed, and 
the only way in which he could ; hope to obtain that 
result would be by first opposing the insolvency peti- 
tion in the first Court, and if he failed there, by appeal- 
ing to higher authority. This he did, and although it 
is unnecessary to trace the subsequent tedious proceed- 
ings, it is suflicient to say that his last appeal could 
uot have been made earlier than January 1909, that is to 
say, well within three years of Ms present da rkhast, 

Adopting that view, it is unnecessary to enter into 
:Uny of the other nice and difficult, questions which have 
been raised and adequately argued in the course of this 
appeal. We do not seek to lay down any general 
principle upon any of those questions, but we desire to 
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coniine our Jnclginent to tiie ratiier unusual facts before 
ns, and we tliink tiiat we do no violence to tlie meaning 
of Article 179 (old), now Article 182, by liolditig tliat 
tbe present darkliast is witbin three years of the last 
application made by the Judgmeni-creditor to a Court to 
take some step-in-aid of tbe execution of bis decree. 
For these reasons we tii^uk tlial lh.e appeal ought to 
be allowed and the judgment of iht^ (tniri l)elow 
reversed. We direct, tJjerefore, tliat the dai'khast l)e 
restored ami that execution do proceexl upon it 
according to law. We tliink thai this appeal must !)e 
allowed with all costs. 

A.pjjeal altmvud. 

' yi; yV-l o.: : y ; iy 1 - G . ::B.; Kl tVi 
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Before Mr. JvHtke BeaipH)! and Mr. Jadhi' Heaton. 

MANJUNATH SUBKAYABHAT (original Plaintiff), ^ipPELLANT, r. 

SHANKAR MANJAYA (original Deffatant), Respondent.'”’ 

Vritti imtUemjthle — AUenaiion hi special cases under special 
conditions — Local usage and cmiom. 

Ats a general rule vrlttk are inalienable. They may be alienated in special 
cases and under special eunditions provided that ' such alienations can be 
supported by local usage and onstonL 

Rajaram v. (xanesh^l\ referred to. 

Seoosd appeal against the decision (if C. V. Vernon, 
District ludge of Kanara, reversing fclie decree of V. V, 
Bapat, Subordinate Judge of Honavar. 

The plaintiff sued iu the year 1908 to reciover from, 
the defendant Rs. 49-15-11 alleged to be due to him on 
account of his parcBase of a |- share of a vritti consist- 
ing of cash allowance. 

, 0 (Ig98) -2SS B<mi. 1H1,, 


VOL. XXXTX.] BOM.BAY SERIES. , 

T]ie defendant denied knowledge of the plain tifLn 
purchase and contended that the right to tlie cash 
allowance Avas inalienable beyond the life-time of the 
plaintiff’s deceased A^endor, that the plaintiff or his 
predece.ssor neA’er j)erforined ithe worship in respect of 
the alloAA’ance and consequently the plaintiff AA'as not 
entitled to the alloAA^ance and that the snit \A"as not 
maintainable AAu’tbont a certificate from the Collector 
nnder tlie Pensions Act. 

Tile Subordinate .Judge dismissed tiie suit for Avant 
of a certificate under tlie Pensions Act. 

The plaintiff having apiiealed and produced the 
necessary certificate the District Judge restored the-- 
suit and remanded it for decision on the merits. 

On the remand the Subordinate Jud^’e alloAA'ed the 
plaintiff’s claim. Li the Judgment th(' Suliordinate 
Judge remarked* : — 

The tn worship jusd its rtdi itineration is ordinarily inalioiiahir but 

when as- heiv the alieiudion is to a riiemlnn* of the family or to a Brahmin of 
the same caste as the alienor and equally competent to perform the worsliiji 
it cannot be said to he opposiffl to th<' principles of Hindu Law nr pnblie- 
policy. 

On appeal by tiie defendant the DistJ'ict Judge 
remanded the case for findings on issues obsei’Aiug : — 

The cliicf point for decision appears to be whether the alienation of tip* 
Pujehakka and Tastik is valid. The jf^'eneral principh^ ap])carK to Ite to 
discourage such {•dienations, cspecifdly in the ease of strangiTs hut in certain 
cases they jiavc been upheld. .As the .High Court has observed in Hujavam 
e. Ganciih (T. L. B, 2b Born, jingo IBI) ‘'by force of ciiston! a limited right, 
of partition and ahonation might hi* established, .and the eustom must he 
ascertained by evidence in each class of cases '’. The lower Lourt has not 
formally enquired into this point and I therefore follow the exainplc <d’ tin* 
High Court in the. f-aso qraifed a.bove and 'send' dow,!i the followirig issues br 
a finding on the same : — , ■ , - 

(1) 'Whether a custom and practice of -the alienatimrof the Ihijehakka and 
Tastik in dispute was established either generally or ns limited to particular 
classes of heirs or relations V 
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(2) Whether the alienation to the plaintiff-respondeiit falLs within or is 
governed by such custom and limitation ? 

(3) Whether the claim to Naravan^s (plaintifr’s vendor’s) share is time-barred 
in respect of the two years 1904 and 1905 ? 

The findings of the Subordinate Judge on the first two 
remanded issues were in the negative and on the third 
in the aSirmative. 

The said findings having been certified to the 
District Judge, the appeal was allowed and the suit 
was dismissed. 

The plaintiff preferred a second appeal. 

S. S. Patkar, for the appellant (plaintifi:). 

There was no appearance for the respondent (defend- 
ant). 

Beaman, J. : — The property in question in tliis suit is 
a vritti. The plaintifi; claims t6 be the alienee of three- 
quarters of the cash allowance paid for the due 
performance of ceremonies and the worshipping of the 
idol. The first Court held that the alienation was good 
and decreed the plaintiff’s claim. On. appeal the learned 
Judge remanded certain issues inviting an inquiry 
into any local custom which would justify the aliena- 
tion of such a peculiar right as this to one who was 
not 'a member of the original family which enjoyed 
the priestly privilege. The findings on tlie remanded 
issues were all against the plaintifi;. His suit was 
accordingly dismissed. 

On appeal it ha.s been strenuously contended that the 
learned Judge of first appeal adopted a wrong method. 
..It is said that the general principle is that vrittis are 
alienable to suitable persons, unless a local custom to 
the contrary or some prohibition by tlie :founder can 
be proved. This certalniy : does appear to be the effect 
of Melvill, J.’s decision’ in ihe ca.se of Mancharam 
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V. Pranshankar’^K On the other hand there is a 
much later decision by Raiiade, J., . in the case of 
Bajaram v, GanesJi^^\ which, in our opinion, states 
both the underlying i^rinciple and method of dealing 
with cases like this more- correctly. It is true that in 
that judgment the learned Judge refers with seeming 
approval to the case of Maiicharam v. Pratuhankar''^'^ , 
but the piunciple, he lays down, is that tlie general rule 
is against the - alienability 6t vrittis. Vrlttis m.u\: he 
alienated in special cases and under special conditions 
provided that such alienations can be supported by 
local usage and custom. That . this was his ground is 
clear enough from the issuea which he framed and 
remanded for trial. The learned Judge of first appeal 
appears to have followed exactly the course adopted 
by the learned Judges in Bajaram v. Ganesh^, and 
having i-egard to the character of these links and the 
desirability of preventing too tree alienations of what 
in essence is a sacred and personal right, we are not 
prepai’ed to say that the learned Judge of first appeal 
was wuong. We, tiierefore, think that his decree must 
now be confirmed and this apiieal dismissed. 

Apxoeal dismissed. 

G. B. pj. 

{U (1882) (j Bom. 29S. (1898) 23 Bom. 131. 
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APPELLATE CIVIL. 


Before Mr, Juafice Beaman and Mr. Justice Heaton. 

SUNDRA AEiAs NARABADA (origikal Defbebant 1), Appellant, il 
SAKHARAM GOPALSH'ET GANDHI and .otebrs (original Plaintiffs), 
Eesfondehi s.^ . 

€kil Frocedure Code' \( Act 'V of 1908), section II — Stdt for declaration and 
recovery of possession — Defence res . not adequately repre- 

sented in the former suit and stdt not fully tried- — No bar of res judicata. 

A suit 'brought by three plairitifts as , surviving coparceners of a joint 
Hindu family for a declaration that the ■ property in suit formed part 

First Appeal NW 146 tol 191 Bi , ‘ 
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of the Joint family proporfy and for possession was met by the plea of 

jnrUcata, 

The previous suit, the decision in which was set up as res judicata, v/as filed 
in the year 1909 by the father of the present plaintiffs 2 and 3, who were 
minors and who were not joined as parties, against the present defendants 
and the present plaintiff 1 as defendant 4. The relief claimed in that suit was 
the same as that claimed in tlie present suit. The finding in that suit showed 
conclusiveh' that the father ;of‘ the present plaintiffs 2 and 3, who were then 
minors and were not parties, did not adequately represent them and the suit 
was not fully tried and the suit was accordingly dismissed. 

Held, that the bar otres judieMa did not arise as the present plaintiffs 2 and 3 
were then minors and were not adequately represented. 

Held further, that the present plaintiff 1, who was defendant 4 in th<‘ 
former suit, was no more than a proforma defendant and took no active part and 
was not bound by the result of that suit the decree in wffneh was in liis favrmr. : 

Rampal Singh v. Ram Ghulam, SlnghO)^ distinguished. 

First appeal against the decision of K. B. Wassoodew, 
Assistant Jndge of Ratnagiri, in suit No. 128 of 1912. 

The three plaintiffs (1) Sakharam G-opalshet Gandhi, 
(2) Parashram Bhikushet Gandhi and (3) Ganpat Bhikxi- 
shet Gandhi, a minor by his guardian brother No. 2, 
brought;the jiresent suit as the surviving coj)areeners 
of a joint Hindu family to recover certain property and 
for a declaration to possess certain other property. 

The defendants set up the preliminary plea of 
res jiKlicata, 

The relationship) of the parties is shown in the 
genealogical tree below : — 

Bhikshet. 


Gopal 


Krishna. 


Tiikaram. 


)Sadashiv. 


Sakharam Bliiku Bapu Ganu=«Radha. 

(plaintiff 1). (defendant 3). (defendant 4). [ 


Parashram Ganpat.' - ' C^opal.^ Bundra 

(plaintiff 2). (plaintiffs).',.’ (defendant!). 

(1904)"a E. S2 I. A 17. 
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The piaintitfH alleged that they and their imcle 
Tnkaram were joint owners of certain lands, Tntaram 
traded in Bombay with the family nncieus and died 
leaving him sniwiving a son G-anu. The latter also 
died leaving a widow Radha. a son Gopal and a 
datigliter Snndra. Some time after (Tanu’s son Gopai 
died and Radha collected hei' i3roperty including the 
i!.s.sets of her husband and son and went to live with 
her brotliev Shamshet. After some time Radha died 
leaving her surviving her daughter Sundra. At the 
time of Radha’s death, Shamshet was in possession of 
some of her property and the rest was in tlie possession 
of Sundra. 

In 1909 Bhiku and Bapu as the survivors of the joint 
family had brought a suit against Shamshet and Sundra 
in respect of the property comprised in the present 
suit and claimed identical relief. Parashram and\ 
Ganpat who were minors then were not made parties. 
Sakharam Gopai, who was joined in the suit as defend- 
ant 4, was merely a defendant. Tlnit suit 

was dismissed. 

The plaintilfs, thereupon, brought the pres(int .suit and 
the principal defendants 1 and 2 Sundra and Sluunsliet 
respectively contended that the suit was barred as 
res ju d ica ta by reason of the decision in the suit of 1909, ' 
as the plaintiffs 2 and 3 were then represented by their 
father Bhiku and plaiutiff! 1 was then defendant 4. 

The Assistant Judge found that the decision in the ; 
formei' suit did not operate as res judicata and he 
allowed tlie suit to proceed.' His grounds were : — 

"Tiie wiiGle suit appears to have been condueted by tlie pluintiii's with 
n singular want of industiy or interest/V , This is- io sLuirt the conduct o.t: the 
plaintiffs in the former suit, whose acstiou, it is urged, should be binding on 
the present plaintiffs. .In view of the above facts I do not think that the . 
plaintiffs in the present case were fully and- fairly represented in the former 
suit and so far as plaintiffs 2 and S, are boncerned the fomicr decision cannoi 
operate as ‘ 
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With regard tO' plaintiiT X who was defendant 4 in the former suit, it is an 
admitted fact that he did not defend thret He was irnpieadt'd as a matter 

of form and no speciiic relief was claimed aguio.-.'' him. Tlie plaintilfsiu tluit 
suit contended that defendant 4 was not living in union with the deseendauts 
of the deceas<?d Tukaram, On this point the order of the Court is silent anti 
therefore it cannot be said that the issue between the plaiiitiffs and defendai:st 4 
was finally decided in that suit. 

Defendant 1 Snndra appealed. 

V. li. Sirur fov tiio appellant (defendant 1) : — "We 
rely on the idea of res judicata. Tlie former suit was 
decided against the father of the present plaintiffs 2 
and 3, so they cannot re-agitate the question of their 
title ; Ra/ja Rampal Singh v. Ram Ghulam SmgJfiK 

K. N. Koyaji for the respoudent.s (plaintiffs) : — The 
decision relied on has no application. That Tvas the 
case of a son claiming as heir under liis father. Here 
the sons claim independently of their father in respect 
of ancestral family property. B'urther the father did 
not represent his minor sons who were not parties to 
that suit in a proper and adequate manner as is manifest 
from the judgment of the first Court and of the High 
Court in appeal. They are, therefore, not hound by 
the result of that suit. Plaintiff 1 who was defendant 4 
in the former suit was not a necessary party. He 
took no active part in that suit and it was not necessary 
to decide any questions between him and the then 
plaintiff. 

Sirur in reply : — The question of res judicata cannot 
be affected by the circumstance that the present 
plaintiffs 2 and 3 who were then minors were not 
adequately represented by their father. They claim 
under their father who was then the managing member 
and are, therefore, barred under section 11 of the Civil 
Procedure Code. Plaintiff 1,. who was defendant 4 in 

Cl) (1904): L k,; 32 I. A, 17, 
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the former suit, is also barred as , the issues and 
findings in that suit covered his rights in the property. 

Beaman, J. : — The plaintiffs, three in number, in this 
suit are seeking to obtain property from the defendant- 
appellant, grand-daughter of one Tukaram, on the 
ground that Tukaram and their ancestors wei’e joint. 
The onljj' question which we have to answer here is 
whether the matter in issue is res judicafxt by reason 
of the decision in a suit of 1909 in which the present 
plaintiff 1 was defendant 4, and the father of the 
present plaintiffs '2 and 3 was plaintiff. Doubtless we 
should have been glad to hold that the matter was 
res fiodicata, although the position occupied by plaintiff 1 
in that suit might have occasioned some difficulty, 
for there can be no doubt but that the matter sub- 
stantially in issue here was substantially in issue there, 
and was decided against the father of the present 
plaintiffs 2 and 3. Unfoi’tunately plaintiffs 2 and 3 
were not made parties to that suit. Still the matter 
might have been res Judicata against them under the 
principle, and, we tliink, also the words of section 11 
of the Civil Procedure Code Which has recently been 
interpreted in this sense by their Lordships of the 
Privy Council iu tlie case of Maja Rampal Singh v. 
Ram Glmlani SinghVK had it not been for a very 
important circumstance which distinguishes this case 
from cases falling in that general class. Here the 
j)laintill:s 2 and 3 were minors at the time of the suit of 
1909, and the finding of the learned .Tudge who tried 
that suit shows conclusively that the father of these 
minors did not adequately represent them. He com- 
ments most adversely upon the manner in which the 
suit was conducted before him, and makes the conduct 
of these plaintiffs’ father the ground of saddling the 
defendants in spite of their nuGcess with their own 

m (i,904) iv R. .82,i. A;n: , , 
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costs. Ill tliese circumstances we feel tliat it would be 
impossible to say that tliese minors wbo were not 
parties to tliat suit, and are Judicial^ declared not to 
Lave been adequately represented at the trial, are bound 
by its result. They are, therefore, at liberty to proceed 
with the present litigation, and since plaintiff 1 
was no more than a pro forma defendant in the former 
suit, and appears to have taken no active part in it, and 
the decree siieaking generally appears to have been 
in his favour as one of the defendants, w'e feel some 
doubt in holding that he is bound by the result either, 
to the extent of being precluded from prosecuting this 
litigation. We must, therefore, confirm the decree of 
the Court below uiion this preliminary point and re- 
mand the case to be dealt with upon the merits. Costs 
costs in the cause. 

^Decree confirmed. 

G. B. R. 


APPELLATE CIVIL. 

Before Sir Basil Scott, Kt^ Chief Justice, and Mr, Justice Shah. 

HAROHANB PANAJI (omotkAh Applicaj^t), Appellant, r. GULAB- 
CPIAND KANJI (original Opponent), Bebpondent."® 

Suit in a Ba?^oda Court — Defemkmt's ohjection to jnrmUction and other pleas — 
Defmdanfs contentions overruled — Decree against defendant — Transfer of 
decree to a British Court for eccecution — Eefmal to execute the decree on the 
ground of nidllty — Volniitary submission to the jurisdiction of the Baroda 
Court — Execution by British Court, 

In a suit brought in a Baroda CoiU’tj the defendant objected to the jurisdic- 
tion of the Court to try the suit and also raised other pleas. Th(i Court over- 
ruled the defendant's contentibns mid jiassed a decree against him. The dem-ee 
having been subsequently transferred to a Britisii Court for execution that 
Court refused to execute it on tlie gi*dund of its being a nidlity as the defendant 
had not voluntarily submitted to the jurisdiction of' the Baroda Court, he having 

Second Appeal Fo. 640 of 1913, 
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prot(?sted against the right of that Court to entertain the suit at the earliest 
opportunity. 

Held that, having regard to circumstances^ the case was one of voluntary 
submission to the jurisdiction of the. Baroda Court as the defendant liad raised 
other pleas along with his objection to the jurisdiction of the Court to entertain 
the suit and that the decree passed by that Court could be executed by a 
Britisii Court. 
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Parry S Co. v. Pilla0\ distinguished. 


Second api^eal against the decision of N. E. Majmudar, 
First Class Subordinate Judge of Surat with appellate 
powers, confirming the order passed by Beram X. 
Sanjana, Second Class Subordinate Judge of Surat, in an 
execution proceeding. 

The facts were these : — 

The plaintiff Harchand Panaji brought a suit to 
recover a sum of money due on a khata aga,mst the 
defendant Kanji Eapura in the Court of the Munsiff of 
Vyara in Baroda. Kanji appeared by a pleader to 
defend the suit and contended inter alia that the suit 
was defective for want of pai-ties, that it was time-barred 
and that the Court had no jurisdiction to entertaixa the 
suit for two reasons, namely, (1) because he was a non- 
resident foreigner and (2) because he had no property 
in Baroda territory and the khata sued on had been 
passed at Pal in Britisii India, the cause of action had 
not, therefore, arisen within the local limits of the 
jurisdiction of the Court. The Court found that the 
suit was not defective for want of parties, that it was 
not time-barred and that the debt had originally been 
contracted at Pal but the last khata had been passed at 
Vyara, therefore, the Court had jurisdiction to entertain 
the suit although the defendant was a non-resident 
foreigner under Baroda Law. A decree was, therefore, 
passed in plaintiff’s favour and it was subsequently 
transferred to the Court of the Second Class Subordinate 

« (1880) 2 Mad. 407, 
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Judge of Sm*at for execution against the estate of the 
deceased defendant Kanji Kaijura whose legal represen- 
tative G-ulabchand Kanji was brought on the record. 
Gulabchand opposed the execution on several grounds, 
the principal among them was that the decree was 
a nullity so far as British. Courts were concerned unde].- 
the International Laws. 

The Subordinate Judge allowed the defendant’s 
contention andfollowing the rnlingin G-iirdyal Singh v. 
Raj’a of Fari(lkot^'> refused to execute the decree. 

On appeal by the plaintif: the appellate Court 
confirmed the order observing : — 

It is admitted Kanji Kapiira was a iion-resideut foreigner and owed no 
allegiance to tlie Baroda Durbar. It is also conceded that on the pi’inciples of 
International Law, as laid down in the leading' case of Gurdyal v. Raja of 
Fmidhot, I. L. IL, 22 Cal. 222, the decree would have been a nullity, bad the 
defendant not appeared and defended the suit. But it is urged that the conduct 
of tlie defendant in einpio^dng a pleader amounted to suhinission to jurisdiction 
of the Yyara Court and that therefore the decree is liinding on him and his 
estate. It has, no doubt, been laid down in 8haih Atliam Sahib v. Davud 
Sahlh.l, It. B., 52 Mad. 469, that a person who appears in obedience to the 
process of the foreign Court and defends, or applies for leave to defend the 
action without objecting to the jurisdiction of the Court, when he is not 
compellable^ by law to do either, must be held to Inive voluntarily sulmiitted to 
the jurisdiction of such Court, and that it would lie clear liad faith on liis part 
having once elected to submit to tlie forum cliosen by bis opponent and taken 
the cliance of a decision in bis favour' in that forum to turn rournl and say 
afterwards, wlien the decision has gone against liim that the judgment was 
without jurisdiction. But in the pi-esent case the defendant protested against 
the right of the Vyara Court to. entertain the suit at the' earliest opportunity. 
Not only tliat but he did not make any oilier defence to the claim. It is 
manifest, therefore, that he did not voluntarily submit to the jurisdiction of 
the Yyara Court and that the decree is a nullity. See Parry S Co. v. Aj) 2 }asand 
Fillaij I. L. B., 2 Mad. 407 

Tlie applicant-plaintifl preferred a second appeal. 

T. a. Desai for the appellant (applicant-plaintiff) : — 
The order I'efnslng to execute the decree of the Baroda 
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Court against tlie estate of the deceased jutigment- 
debtor is wrong on two grounds : — First, the lower 
Court had no jurisdiction in execution proceedings to 
question the juiisdiction of the Baroda Court which 
passed the decree. No doubt under the old Code of 1882 
it could do so : Haji Mum Haji Ahmed y. Pvrmanand 
Nurseii^^\ but under the present Code of 1908 that power 
is taken away by the omission of the words iji Order 
XXI, Rule 7 : Harl G-ovind v. Narsingrao Kcmhermo^^K 
Section 44 of the Code should be read with Order XXI, 
Rule 7. The decree of the Baroda Court was validly 
transferred to the Surat Court and the latter’ Court was 
bound under the said Order and Rule to proceed with 
execution without entering into the question of the 
jurisdiction of tire Baroda Court. 

[Scott, C. J. : — But Order XXI, Rule 7, applies to 
execution of decrees passed by British Courts ; decrees 
of foreign Courts are still regulated by section 13 of the 
Civil Procedure Code.] 

We submit that the defendant’s remedy was to airjrly 
to higlrer tribunal of the Baroda State if iie was not 
satisfied wdtli the decree. Section 1.3 of the Code applic.s 
where tlie record shows on the face of it that the foreign 
Court ]jad no jurisdiction, and not where the question 
of jurisdiction is expressly raised and decided. There 
is nothing in the Baroda law which is opijosed to 
natui’a] justice. The ]<hata in suit having been passed 
within Baroda limits, the Baroda Court hatl territorial 
jurisdiction under the Civil Procedure Code of Baroda. 
Tlio provisions of the Baroda Code are similar to 
section 17 of the Civil Procedure Code of 1882. 

Secondly, even if the Surat Court oordd enter into the 
question, the defendant must be deemed to have 
voluntarily submitted to the jiurisdiction of the Baroda 
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Court and it is not now open to him to contend that the 
decree is not binding against the estate. See the observ- 
ations of Napier, J., in Bamanathan Cliettiar y. Kali- 
nmfhu whei'e the decree was not cxpatie. The 

defendant not only pnt in his appearance in the Baroda 
Court but filed a written statement and contested the 
suit on various grounds. This is not a case of merely 
j)rotesting against jurisdiction. He did not withdraw 
after the protest but took the chance of a decision on 
the merits. This distinguishes the present case from 
the cases relied on by the lower Court : Parry <. 5 - Co. v. 
Appasami PiUai^^\ Sivaraman Cheiti v. Iburam 
Baheb^'^, Shaik Atluvm Sahib v. Davucl SahiP^\ The 
order dismissing the darkhast is thus bad in law and 
execution should be directed to proceed. 

G. N. Tliakore for the respondent (legal representative 
of the defendant) : — The Surat Court had Jurisdiction 
to consider the question whether the Baroda Court had 
Jurisdiction to pass the decree. Section 13 (1) of the 
Code is clear. There could be no bar ; otherwise there 
would be an anomaly, for it would mean that when a 
suit is brought on a foreign Judgment, the question of 
Jurisdiction can be gone into, and not when the decree 
on the same foreigxr Judgment is sent for execution to a 
British Court. Such an anomaly could not have been 
intended by the Legislature. Then again the decree of 
the Baroda Court was without jurisdiction because the 
judgment-debtor admittedly resided within British 
India. The Baroda Couid could not claim Juiisdiction 
over a non-resident foreigner. The observations of tire 
Privy Council in Gurdyal Singh v. Baja of Paridkot^^^ 
cover the case. The deceased defendant having from 
the beginning protested against the Jurisdiction of the 

fi) (1912) 37 Mml. ie.S .at pX lG?/ (3) (1896) 18 Mad. 327. 

W (1880) 2 Mad. 407v j;: V:,- ' W (1909) 32 Mad. 469. 

(5) (1894) 22 CM. 222 at p. 233. 
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Baroda Court could not be deemed to liave voluntarily- 
submitted to it, so that the deci’ee has not the same 
effect against him as if pronounced in ahsentia. It 
cannot be said that the lo-wer Courts were wrong in 
applying the test laid down in the Madras case referred 
to by them. The present case is governed by the 
decision in Haji Mum Haji Ahmed v. Purmanand 
The English cases show that the defendant 
would not be barred by a decree passed under such 
circumstances: Mousillonv. Roiisillon’^^^ , Schibsby v. 
WestenholA^\ Emanuel v. Symon^^, Gopin v. Adam- 

Demi, in reiffy : — There_was a voluntary submission 
to the jurisdiction of the Baroda Court. There was no 
coercion or pressure put upon the defendant as in 
Parry Co. v. Appasami PiUai^^K The ruling in 
Compa?zhia De Mocambique v. British South Africa 
Company’'’’'^ applies and disposes of the defendant’s 
contention, 

Scott, C. J. : — The lower Courts have declined to 
execute a decree of a Baroda Court against the respond- 
ent’s father Kanji Kapura which had been ti^ansferred 
for execution against his estate to tlie Court of the 
Second Class Subordinate Judge of Surat. 

The learned Judge of the lower appellate Court states 
that it was conceded that on the principles of Inter- 
national Law as laid down in Gurdyal Singh v. JRaja 
of Faridkoh^\ the decree would have been a nullity had 
the defendant not appeared and defended the suit in 
the Baroda Court, and that it was argued before him 
that the defendant had voluntarily submitted to the 

« (1890) 15 Bom. 216. (S) (1874) L. R. 9 E.\-. 345. 

(2) (1880) 14 Gh. D. 361. ' . (8)' (1880) 2 >fad. 407. 

(2) (1870) L. R. 6 Q. B. 155. ■ W (1892) 6C L. T. 773. 

■W [1907] 1 K. B. 235. ; . fsi (1894) 22 Cftl. 222. 
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JurisclictJon by eini>loying a pleader to defend the suits. 
As to this the learned Judge of the lower ai^pellate Oourfc 
sa^'S that the defendant protested against the right of 
the Baroda Court to entertain the suit at the earliest 
opportunity and did not make any other defence. 

We have referred to the statement of the pleadings 
and issues in the Baroda Court and find that the state- 
ment of tlie lower appellate Court is incorrect. 

The defendant pleaded, first, that the plaintiff had no 
right to sue as the sum claimed 'svas vested in him by 
inheritance as the brother of the plaintiff’s father’s 
deceased brother’s widow. Secondl}^ that, if not, the suit 
was defective for wuint of parties as the otlier brothers 
of the plaintiff’s fatlier w’ere not joined. Thii-dly, that 
the plaintiff’s suit could not l)e entertained as tlie 
money dealings relied on took place outside tlie jurisdic- 
tion of tlie Court. Pomihly, that the plaintiff’s suit 
would not lie in that Court as the defendant had no 
property ainL did not reside or carry on busines.s in 
Baroda territory. Fifthly, that the suit ^vas time- 
barred. 

Upon this defence four is.sue8 were raised : — 

1. Is the suit defective for want of iiarties f 

2. Is the suit barred by time ? 

3. Does the suit lie in this Court ? 

4. Wliat relief should be granted to the plaintiff ? 

All the issues were decided in the plaintiff’s favour 
after evidence had been adduced by both sides. 

The case appears to us to be clearly one of voluntary 
submission to the jurisdiction, the defendant taking his 
chance of getting a deci'ee in his favour : see Boissiere ^ 
Co. V. Broekmf Co.^^ 'and Voinet v. BarretB^'^. The 
case is a stronger one ; in favour of the appellant than 

, , V f ) (1S89) (5 T. L. E. 86., _ k (2) (iggo) 66 L. J, y. B. .89. 
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that ot Parry ^ Oo. y. Appasr/wi Pilla}M\ relied t>ii in the- 
lower Courts, for there was not j)reliniinary decision of 
the question of Jurisdiction on the protest of the 
defendant and no circumstance of pressure such as Lie 
Madras Court tliouglit existed in Parry cf Co's case^^d 

We set aside the decree of the lower appellate Court 
and return the darldiast for execution of the Baroda 
Court's decree in the Court of the Second Class Sub- 
ordinate Judge of Surat, 

The respondent must pay the costs of his opposition 
to the darkhast up) to date. 

Decree set aside, 

G-. B. E. ' 

(i) (1880) 2 Mad 407. 


APPELLATE CIVIL. 


Bpfyre Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Beaman. , 

RAMA VALAD TULSA MA.HAR (obiginal Plaintiff), Appellant, 
V. BHAGCHAKD MOTIEAM and others (oBiGiNAij Di^fenlants), 
Eespondents.^ ■ ’ : , 

Civil Procedure Code (Act V of 1Q08), seetmis 11 and 47 — Mortgage dehi — 
Suit for recovery by sale of mortgaged property-— Decree for payment within 
six months and m default sede — No further action taheji under the decree — 
Continumice of the relation of mortgagor and mortgagee — Suit by morigagor 
for redemption — No bar of sections 11 and 47 of the Civil Procedure Code 
(ActYofWOS). ^ -'hIST' 

The ilefondiiit in a Huit for KalG'und'er a iijortgage-ilecreo, who is 0ht’' 

linmtbs’ tlrru; to pay the de.cvetal debt mid in. default the plaiutiif to recover 
the deeretid delit by saie of the mortgaged' property, Is not in a position of a 
decree-holder who has a decree to; execute. Bis right ofj^ajment withlu .to: ; 
moiithw is a right wliieh he has iu mitigtition of hisliahilitioB under the decree.' 
If he does not pay within six months and; the mortgagee docH not apply for ':^ 
decree aljsolute, the latter does not get rid of the rdationshi]! of mortgagor and 

, . , . Second appeal If Q.. 261 of 191 S, 
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mortgagee and there is nothing to prevent the mortgagor or his representative 
from filing a suit for redemption but he cannot go behind the decree in the 
mortgagee's suit in so far as it settled the amount of the mortgage debt up to 
the date of tliat decree. 

Such a suit for redemption is not barred either under section 11 or section 47 
of the Civil Procedure Code (Act V of 1908). 

Second appeal against the decision of G. R. Datar, 
Additional First Class Subordinate Judge of Nasik with 
appellate powers, confirming the decree of 0. G. Khar- 
kar, Joint Subordinate Judge of Nasik. 

Suit to redeem and recover irossession. 

The property in suit belonged to Ohima Bhika Mahar. 
He mortgaged, it to Bhagchand Motirain for Rs. 300 on the 
17th .Tune 1890. On the 2nd April 1902 Ohima assigned 
the equity of redemption to Rama valad Tulsa Mahar. 
One Parashvam Eamlal obtained a money-decree against 
Ohima in suit No. 229 of 1902 and in execution of that 
decree the mortgaged property was sold in July 1906. 
At the auction sale the property was x)nrchased for the 
mortgagee Bhagchand Motiram by one Shivram Ramlal. 
Subsequently the mortgagee Bhagchand Motiram 
brought a suit on the mortgage, No. 44 of 1905, against 
the mortgagor Ohima anfi Tulsa, father of Rama, the 
assignee of the equity of redemption and obtained a 
decree, dated the 25th September 1905, which gave the 
defendants six months’ time to pay the money due 
under the mortgage and in default the plaintiff was to 
recover the amount decreed by sale by applying for 
decree absolute. No further action was taken under 
the decree 

On the 22nd August 1911, Rama Tulsa Mahar, the 
assignee of the equity of redemption, brought the present 
suit under the provisions of the Dekkhan Agriculturists’ 
Relief Act for redemptioh and recovery of possession or 
in the alternative fprrecqybry of possession, . , 
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Defendant 1, Bliagcliancl Motiram, the mortgagee, 
answered that Shivram Ramlal ijurchased the property 
for the defendant at the auction sale in execntion of 
the money-decree, Xo. 229 of 1902, and that the plaintiff 
had no right to sue. 

Defendants 2 and 3, the legnl representatives of the 
deceased anciion purchaser, Shivram Ramlal, raised the 
same defence. 

Defendants 1 and o answeied infer alia that they 
were bond, purchasers of jjart of the jn'operty and 
had spent a good deal on the improvements of the land, 
that they had no knowledge of the mortgage and the 
assignment to plaintiff, that the notices sent to them 
of the auction sale were not legal and sufficient, that 
the mortgage was not snhsi sting and the plaintiff had 
no right to sue and that the Court had no jurisdiction 
to try the suit. 

The Subordinate Judge found that the mortgage was 
not subsisting, that the suit was barred by sections 11 
and 47 of the Civil Procedure Code and that the plain- 
tiff had no right to redeem. He, therefore, dismissed 
the suit relying on Vinayak v. Datfa fra.ya^\ Silo Bam 
V. Mad ho La Vedapnrattiw Vallahha Valiya Bafaif^ 
and Goui- on Transfer of Property Act, A^ohtme II, 
paragraph 1983, 3rd Edition. 

On appeal by the plaintiff the appellate Court con- 
firmed the decree for the follbwing reasons .- — 

It is not disputed tliat tlie defendant No. d had, for recovering the debt due 
under the mortgage for the redemption . of which this suit is, brought suit 
No. 44 of 1905. In this suit the plaintiff's father himself was a party. 
A decree was passed in this suit hy which the defendants, including the plaint- 
iff father, were allowed six months' time to. pay the money due under the 
mortgage and in the event of default the plaintiff, L e., the defendant No. 1 in 
this suit, was ordered to recover the amount decreed by sale of the mortgaged 
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property by applying for making the decree ahsolnte [vide exhibits 5 and 
30 (a)]. The ciiieBtions of redeeming* the mortgage and <.'f realizing the mort- 
gage debt were thus linally determined in that suit, and they therefore cannot 
be again tried by a separate suit. The remedy of the plaiutitl:, if any, for 
redeeming the mortgage was by paying the decretal debt and thus redeeming 
the mortgage l>y satisfying the decree obtained by defendant No. 1. The 
question of the satisfaction of that mortgage Avas therefore a question of tlie 
satiscaetiou of tliat decree, and that could he determined only by the Court 
executing the decree and not by a sepa]*ate suit. This suit is tlierefore barred 
both under section 11 and section 47 of the Civil Procedure Code. The 
appellant’s pleader relies upon the riiliug 24 AIL 44, but I think tlie ruling has 
no application, because in the present case the decree the eftect of wliicli Ave 
have to consider expressly directed that if tlie property aatis not redeemed as 
directed, the mortgagee, defendant No. 1, was to recover the debt !)y sale of 
the mortgaged property. 

The present suit cannot be treated as an application for execution, because 
the time of six months allowed by the decree for maldng the payment had 
long expired before the institution of the present and tliere was no 
authority given by Paile 5 of Order XXXIV of the Code of Civil Pi'ocedure to, 
extend the time. The fact that the defendant No. 1 had never applied to 
make the decree absolute cannot avail the plaintiff; as his only remedy for 
redeeming the mortgage is not now available for him. His riglit to redeem 
the property has thus become practically extinct (13 Born. 507). 

Tlie plaintiff preferred a second appeal. 

K. N. Koyaji for tlie appellant (x>lain.tiff) : — The 
respondent-mortgagee never applied to have the decree- 
nisi for sale made absolute, therefore, the relations of 
mortgagor and mortgagee have continued up to the 
present day and there can be no bar to the present suit 
for redemption. “ The estate does not lose the quality 
of a mortgage until the final oi'der for foreclosure”: 
Thompson v. Q-rani ^^'> ; Fisher’s Law of Mortgage, 6th 
Edition, paragraph 1385, page 711. 

The present suit is not barred by res jiiclicafa m we 
do not seek to go behind the former decree and set up 
any claim contrary to it. 

The suit is also not barred by section 47 of tlie Civil 
Procedure Code as the plaintiff w:as a defendant in the 
(6,(1819) 4 Madd. 438. 
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former snifc and waa not in the position of a decree- 
holder who conld apply for execution. This is not 
Ihe case of the plaintiff suing a second time for 
redemption. 

[Scott, C. J., referred to Hansard v. Hardy^^h] 

W. B. Pradhan for the resi)onde.nts (defendants): — 
The mortgagee having taken possession under the 
auction sale of 190(i, it was not necessary for him to 
apply for- a deci'ee absolute. The present plaintiff was 
a defendant in tiie former suit the decree in which 
operated partially in his favour. He could liave execu- 
ted that decree by paying the mortgage amount within 
six months. Not having done so, he is barred by 
section 47 of the Civil Procedure Code. In the former 
suit redeinj)tion was decreed, therefore, the plaintiff is 
barred by section 11 of th.e Code and he cannot bring 
a fresh suit. 

Scott, C. J. : — Tiie iJlaintiff claims to be the assignee 
of the equity of redemption of a certain mortgagor, 
named Cliima, Chima’s mortgage having been created on 
the 17th of June 1890 in favour of the first defendant. 
The assignment of tiie plaintiff is dated the :2nd of April 
1902. Subsequent to tliat assignment the Court under a 
money-decree obtained against Chima in stiit No. 229 of 
1902 at a Court-sale held in July 1906 put up to sale the 
right, title and interest of Chima in this lu’operty which 
was attached by the decree-holder in that suit, and at 
that sale the defendant-mortgagee was declared to be 
the purchaser. 

Prior to that purcliase the defendant No. 1 had brought 
a suit upon Chinia’s mortgage for sale of the mortgaged ! 
property in 1905, and the plaintiff’s father, who was ) 
Chima’s assignee, wsis joined :a^ a party to that suit. A 
decree was passed by which the defendants, including 
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the plaintiff’s father, were allowed six months’ time to 
pay the money due under the mortgage, and in default 
the plaintiff was to recover the amount decreed by sale 
by applying for decree absolute. He never applied for 
sale, but rested content with the title that he was 
supposed to have acquired as pnx’chaser at the Court-sale 
held under the decree in the money-suit of 1902. 

The plaintiff now brings this suit for redemption of 
the mortgaged j)roperty, but the learned Judge has 
dismissed his claim on the ground that the time of six 
months allowed by the ■decree for making payment of 
the mortgage claim had long ex|)ired, and that this was 
an application in execution which should have been 
brought under section 47 of the Civil Procedure Code 
and that a separate ledemption suit could not lie. We 
are of oixinion that the defendant in a suit for sale under 
a mor'tgage who is given six months’ time to pay the 
decretal debt is not in the position of a decree-holder who 
has a decree to execute. His right of payment within 
six months is a right which he has in mitigation of his 
liabilities under the decree. The contention of the 
defendant would result in this anomalous ixosition that 
having the right to apply for sale and for decree absolute 
he abstains from exercising that right, yet nevertheless, 
after three years have elapsed though he can no longer 
enforce the decree, he is put in the position of the absolute 
owner of the property by reason of the defendant in the 
suitnot h aving elected topay off the mortgage. We think 
that if he does not apply for decree absolute he does not 
get rid of the relationship of mortgagor and mortgagee, 
and thei’e is nothing to prevent the mortgagor or his 
representative from filing a suit for redemption. It 
has been held in England in Sansard v. Hardy that 
a dismissal for want of prosecution ^f a mortgagor’s 

(1812)18 yes. 466 at p. 460. 
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action for redemption does not prevent him from bring- 
ing a fresii salt for redemption. A fortiori we think 
that his failare to pay the amount of the decretal debt 
within the six months allowed to him cannot, so long as 
the 1 ‘elationship of mortgagor and mortgagee subsists, 
prevent him from filing a fresh suit for I’edemption, 
subject however to this that he cannot go behind the 
<iecree in the mortgagee’s suit in so far as it settles the 
ainoant of the mortgage-debt nj) to the date of that 
decree. But it is not contended by the plaintiff in this 
suit that the mortgage-debt at that time was less than it 
is found to be by the Court, and therefore, in permitting 
the present suit, there would be no violation of the 
provisions of section 11 of the Civil Procedui’e Code. 
We reverse the decree and remand the case for disposal 
on the merits. The plaintiflf must have the costs of the 
two appeals against the opposing defendants. 

Decree reversed. 

G. B. B. 


APPELLATE CIVIL. 


Before Mr, Justice Beaman and Mr. Justice Ha>yward. 

TULSIDAS LALLUBHAI (original Petitioner), Appellant, v, THE 
BHARAT KHAND COTTON MILL COMPANY, LIMITED (omaiNAL 
Opponent), Respondent.^ 

Indian Companies Act (VI of 1882)^ sections 228,129 — Company — Compuhory 
winding up — Creditors petUloii-~^Oompany^s mahiVdy to pay its debts. 

The petitioner, who was an assignee o£ certain debts due by the defendant 
Company to its late Secretary and Manager, demanded payment from the 
Company. The Company refused to p% da the ground that the, demand was. in 
respect of a claim which the Cornpary honestly beiieved to be a fraudulent 
claim and unsustainable at law. The petitioner thereupon applied to the, 
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Court £t> coiupiiisorily wind up the aifairs uf the Ooinpany. It was ru.t shown 
that the Company was unable to pay its debt in full. The lower Court having 
reje.(:ted the application, the petitioner appealed : — 

lleM, that tlie application was nglitly rejected, for the petitioner’s object, in 
making die application, was to bring the pressure of insolvency proceedings to 
hear upon the Company in order to make it pay cheaply and expeditioiisl^y a 
heavy debt which it desired to dispute in the Civil Courts. 

The principle upon which, a Company can be wound up on a creditor’s 
application is simply its inability to pay its just debts. The iual)iiity is 
indicated by its neglect to pay after proper demand made and the lapse of 
three weeks. Such neglect must be judged by reference to the facts of each 
particular case. "Where the defence is that the debt is disputed all tliat the 
Couii; bas first to see is whether that dispute is on the face of it genuine or 
merely a c]<.)ak of the Company’s real inability to pay just debts. 

Appeal from tlie decision of B. 0. Kennedy, District 
Judge of Ahinedabad. 

This was an application by a creditor to wind up the 
affairs of a Company. 

The defendant Company was at first managed hy its 
then agent Kevaldas. He had, duriug his management, 
it was alleged, advanced moneys to the Company, for 
which three deposit receipts were issued : viz., (1) for 
Es. 75,812-8-0 in the name of Bai Dhii'aj, wife of 
Kevaldas ; (2) for Es. 50,000 in the name of Bai Mangu, 
daughter-in-law of Kevaldas ; and (3) for Es. 11,605-2-8 
in the name of Kevaldas. The debts due on these 
receipts were assigned to the petitioner in April 1912. 
In October of the same year, the petitioner demanded 
payment of the debts from tlie Company; but the 
Company replied saying that the debts were not 
genuine. 

The petitioner thereupon applied to the District 
Court at Ahmedahad to have the affairs of the Company 

It was not shown that the Company was unable to 
pay Uie debts in question, V,' 
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The District Judge did not conduct the inciuivy Init 
disnii.ssed the application on the following grounds ; — 

The a'pplieant and Kevaldas -who h the, movitig spirit in this application 
wish, me to read section 129 A as if the words were ** the Company lias failed 
or omitted to pay ”, But tlie words are “ neglected to pay”. The expression 
“ negieeted ” cunnotes illegal failure to pay. It is not illegal to refuse to pay 
a dehi which is not tine or against which the <Ie!»tor has a set-olf. 1 think 
the-n that where a Company denies the existence of the debt or claims a set-off 
and fur that reason neglects to pay a claim it cannot be said tt? contnivene tlic^ 
duty imposed on itindirecfly by stciion 1,29. To read the sectimi ns the applicant 
wished me to read it would have very serious consequences. All sorts of 
lictitiouB and blackmailing claims might he raised against a Company and 
payment extorted from it under threat of shattering its credit and impeding its 
operations Ijv applying to the Court for a winding-up order. 

I think then that on the pleadings, the case sliould not proceed. 

The applicant however urges that mere statement by the Oom]>any that it 
does not admit the debt and that it has counterclaims is not sufficient and tliat 
I ought to frame issues as to w'hether that defence is maile maki fkh and 
wlietlier there is actually any defence to tlie applicant’s claim. 

This I think I am not bound to do. , It seems to me that I should have to 
plunge into a very lengthy and purposeless investigation which wouhl, if, 
eventually I held the defence to he bond fide^ have caused the very mischief 
which this sort of application is intended to cause, namely keeping lupudation 
proceedings hanging over the Company for an indefinite time and that if I lieid 
the defence to be malajide I slioiild simply have removed a questimi between 
parties from the cognizance of the ordinary tribunals and enforced a claim by 
the threat of these special proceedings under the liquidation ebapters instead of 
allowing it to be recovered by the ordinary procedure. This appears to me to 
be a thoroughly vicious procedure and without authority. I will not adopt it. 

If the applicant has a claim against the Company which tlie Com|,KMny 
denies, it is his business to got a decree in the ordinary way in the ordinary 
Courts. ‘ ^ • ' 

It is not alleged by the applicant that the Corapany .couid not pay this claim 
if found due. The defence if proved appears good, ' whether it is true or 
whether the Company can prove it, is, I think, not a matter for this Court in 
these proceedings. 

The petitioner appealed to’ the High Court. 

0. ‘S. with JC. JT. appellant. ' 

' , B.‘X with lor the re&poBdent,^^ 
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A preliminary objection was raised that no appeal 
conld lie. against an order refusing to wind up the affairs 
of a Company. 

Desai, in support of the preliminary objection: — 
Section 161) of the Indian Companies Act, 1882, provides 
for appeal from an order i^assed in the matter of wind- 
ing-up of a Company. It does not refer to orders 
refusing to wind up the Company. 

Bao : — The appeal is perfectly competent. Bee In re 
Great Britain Mutual Life Assurance Society'^'^. 

[The Court overruled the preliminary objection.] 

Bao : — Before dismissing our petition, the lower Court 
should have held an inquiry as to whether the con- 
tention raised by the Company wms loofiA fide or not. 
See In re King's Gross Industrial Dwellings Gompany^^'^ 
and Ln re Great Britain Mutual Life Assurance 
Societif ^'* ; Bindley on Companies, Yol. II, p. 862 (6th 
Edn.). 

Desai was not called upon. 

Beaman, J. : — The petitioner-appellant is assignee of 
. certain debts alleged to be due by the defendant 
. Company to its late Secretary and Manager, 

' Mr. Kevaldas, and his benamidars, his wife and daughter. 
The petitioner-appellant gave the Company notice on 
the 7th of October 1912 and demanded payment. On 
the 24th of October 1912 the Company replied in a 
rather vaguely worded letter, the genei’al content of 
which, however, clearly indicates the line of defence 
subsequently adopted by the Company. On the 15th 
of November the petitioner, instead of accepting the 
Company’s challenge and bringing a suit to vindicate 
the justice of his demand, put in a winding-up 
petition. This came. on before the District Judge, and 
the Company replied in .effect that the alleged demand 

W (1880) 16 Gh. D,, 246V , . -'V . (1870) L. E. 11 Eq, 149. 
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was in respect, of a claim which the Company honestly 
believed to be a frandulent claim and unsnstainable 
at law. The matter appeared to the learned District 
Judge to be one of great complexity, and we think 
that in declining to go into it upon this petition 
lie acted upon sound and correct principle. We 
are not atforded any assistance l)y such cases as 
in /vj Kintfs Cross Industrial Dwellings Conifmng^^ 
and In re G-real Britain Matuail Life Assurance 
Boeietg^^K 'die dicta of Jessel, M. E., in the latter case 
certainly appear to be ratlier witlely anti loostdy ex- 
pressed, but in no case could such general dicta be carried 
further than the facts of the case would warrant. If 
any general rule is to be laid down at all, it is easily 
obtained from the Statute law. Tlie principle upon 
which a Company is to be wound u p, for all the purposes 
with which we are now concerned, is simply its inabi- 
lity to pay its just debts, and that inability is said to be 
indicated by its neglect to pay after proper demand 
made and the lapse of three weeks. It is quite cleai’, 
however, that any such neglect must be Judged by 
reference to the facts of each particular case, and that, 
where the defence is that the debt is disxmted, all that 
the Court has first to see is whether that dispute is on 
the face of it genuine or merely a cloak of the Company’s 
real inability to pay Just debts. In this case it is 
perfectly clear that the defence, whatever its ultimate 
result may be, has substance in it, for it is hardly 
even tlie petitioner-appellant’s case that tlie Company 
is unable to pay the. debt it owes him. It has been, 
stated here that he expects . to obtain all his -«'daes 
in full in the liquidation. Thus,, therefore, it appeals 
that the petitioner’s objiect is to bring the pressure of 
insolvency proceedings to bear upon the Company in 
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order to make it j)ay cheaply and expeditiously a heavy 
debt which it desires to dispute in the Civil Courts, 
and this, we are both very strongly of opinion, is one 
of the worst abuses to which the winding-up sections 
of our Statute law upon Comisanies could be perverted. 
We are clearly of opinion that the learned Judge below 
was right, and that his order ought to be confirmed 
and this appeal dismissed with costs. 

Appeal dismissed. 

E. E. 


APPELLATE CIVIL. 


1914. 

18. 


■ . Before J/r. Justice Beamtm and Mr. Justice Heaton. 

XATHABHAI TRICAMLAL ’(oRmiNAL Plaintiff), Applicant, 
HANCHHODLAL KAMJI (original Defendant Xo. 2), Opponent.^ 

Indian Co7iir<td Act (IX of 1S72), sections IS4., 1S7 — Suit against prhicipal 
and surety--- Eeaioval of princlpaVs name as summons could 7iot he served on 
. him — Suit can proceed against surety alone if suit agamst principal he still in 
time — Civil Frocedure Code (Act V of WOS), Order IX, Ride o, Order 
XXIII, Rule 1. 

A suit was brought in 1913 on a promissory note passed in 1912 by defend- 
ant No. 1 as principal and defendant No. 2 as surety. No summons could be 
served on defendant No. 1 ; bis name w'as therefore struck out and the suit 
proceeded against defendant No. 2 alone. The lower Court dismissed the suit on 
■' the ground that as the principal was discharged by an act of the creditor (plaintiff) 
in Iiavinghis (defendant -No. I’s) name struck out, the surety also was thereby 
dischargeil On plaintiff’s application under extraordinary jurisdiction : — 

Held, reversing the decree and remanding the suit, that the mere omission 
of the plaintiff to pursue his suit/agaiiist one of the defendants, with tiie result 
that that defendant’s name .was, struck off and the suit dismissed against him 
under Order IX, Buie 5, of .the Civil Procedure Code (Act V of 1908), did not dis- 
chiirge the surety, provided-the' suit' -was still in time against tlie principal. 

Civil AppKeatibn\No; ;ltf;of..49.14_ under exjraordinary jurisdiction,* , 
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Application under civil extraordinary jiirisdietion 
from tlie decision of O. V. Saraiya, Judge of tlie Court of 
Small Causes at Alimedabad. 

Tlie plaiutifE sued in 1913 on a promissory note for 
Rs. 2M}, dated the 23rd October 1913, which was signed 
ijy defendant No. 1 as principal and defendant Xo. 2 
as surety. Xo suimnons could bo served ou defendant 
Xo. 1. His name was, thei-efore, struck out at plaintiif’s 
instance. 

The surety (defendant Xo. 2) tliereupon applied that 
the suit against him he dismissed, for as the principal 
debtor was discharged by an act of the creditor, his 
(the surety’s) liability had come to an end. 

The learned Judge held that the surety was discharged 
from liability under section 134 of tlie Indian Contract 
Act owing to the act of the plaintiff which led to the 
discharge of the principal debtor from the suit. The 
suit was dismissed. 

The plaintiff aiiiiiied to the High Court under ex- 
traordinary J u r isdicti on . 

T. R. Demi, for the apiilicant .- — Summons could not be 
served ou defendant Xo. 1. The plaintiff therefore took 
action under Order IX, Rule o, of tlie Civil Procedure Code, 
elected to drop the name of the princiiial and to proceed 
against the sui'ety alone, A dismissal of a suit under 
these circumstances does not bar a fresh suit. There is 
thus no discharge of the principal and section 134 of 
the Indian Contract Act has no application. Further 
section 134 should, he read subject to section 137. See 
Hajarimal v. KHshnarav^^ and Krishto Kishori 
Chowdhrain v. Radha Romud . Mnnshi''^\ See also 
Shaik AlUy,Mahomed^^.' . ..... 
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Hatanlal Ranchhoddas, foi’ the opiionent : — The act of 
the plaintiff in having the name of defendant No. 1 struck 
out fell under Order XXIII, Rule l,of the Civil Procedure 
Code. If so, he cannot bring a fresh suit against 
the principal debtor. This discharge of the princi- 
pal debtor involved also the discharge of the sui'ety. 
Section 137 of the Indian Contract Act is an independ- 
ent provision and is by no means a corrollary to 
section 134. We rely on Hasari v. Chiinni 
Radha v. KinlocT{^'> and Ranjit Singh v. Nauhaf^^. 

Beaman, J. ; — Tlie plaintiff sued the two defendants 
on a promis.sory note. The second defendant pleaded 
that he was a surety. There was some difficulty in 
serving the first defendant, and we gather from the 
record that his name was struck out. As a year had 
not elapsed, pi'esumably this was done, if not at the 
request, at least with the consent of the plaintiff. The 
defendant No. 2 then contended that as the act of the 
plaintiff in having the defendant No. I’s name thus 
struck* off operated as a complete discharge of the 
principal debtor, he, the surety, was likewise discharged 
and the sxiit must be dismissed. 

The learned Judge who tried this suit as a Small 
Cause Court suit was of opinion that this contention 
was sound and dismissed the ifiaintiff’s suit. 

We think that the striking off of the defendant 
No. I’s name was a procedure under Order IX, Rule 6, 
rather than Order XXIII, Rule 1 . And all the authorities 
in all the Courts of India who have had this question 
under consideration, althouglx they differed upon an- 
other point, are in agreement that the mere omission 
of the plaintiff to pursue his suit against one of the 
defendants with the, result that that defendant’s name 
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is struck off aud tlie suit dismissed against iiim under 
Order IX, Rule 5, does not discliarge the surety, provided nathabhai 
the suit he still in time against? the principal. That Tbicambab 
being so, and confining our decision to that ground Ras.’iihop- 
alone, we think that the order of the learned Jixdge 
below di.sinissing the suit was wrong. 

I{lYen were that iK)t so, it would still be a question 
whether, in view of the form of the suit, tljc .lodge 
ought (.0 liave taken it for granted, as he appears to 
Iiave done, that the plaintilf was suing the second 
defendant merely as a surety. If, in fact, he was suing 
him as a princiixal, none of these considerations xxpon. 
which the dismissal of the sxxit has been based woxxld 
apply at all. 

We mxxst, therefore, reverse the decree of the learned 
Judge below and remand the cxise to him for trial upon 
the merits. 

Costs will be costs in the cause. 

Rule made absolute. 

E. E. 


APPELLATE CIVIL. 


Before Mr. Jmtice Beaman and Mr. Justice Hayxmrd. 

VBNKAJI KABAYA’N KULKABNI and other (oriqinal Defendants), 
Appellants, v, GOPAL RAMCHANDIU DESHPANDE (original 
Plaintiff), Respondent^’' 

Mortgage — Equity of Redemplon — Extinguishment — Mortgagor passing a raji~ 
jiama to mortgagee for the land — Mortgagee executing kabalayat to pay 
Government assessment. 

Ill 187G, the plaintiff mortgaged the land in .disunite to the defendants ; and 
in 1879 passed a rajinaina relinquishing all, bis occupancy rights in the said 
land in favour of the defendants. The latter at . the same time gave a comple- 
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meutarj' hahulapai agreeing to pay Govermnent assessment on the laml. The 
plaintiff having sued to redeem the mortgage, 

Held, dismissing the suit, that the rajiuama and hahnlayat effectually extin- 
guishccl the plaintiff’s equity of redemption. 

Secokd apjjeal from, the decision of L. 0. Crnmp, 
;District Judge of Belgaum, reversing the decree passed 
hy K. R. Natu, Subordinate Judge at Athni. 

Suit to redeem a mortgage. 

The mortgage in question was jiassed in 1876 by the 
plaintiff’s father to the defendants. Under its terms 
the mortgagees were to enjoy profits in lieu of interest 
and the mortgagor was to pay G-overnment assessment 
of the land. 

In 1879, the plaintiff executed a rajinama to the 
defendants making over to them the right of occupancy 
in the land. At the same time, the defendants executed 
to the plaintiff a kahulayat agreeing to pay Govern- 
ment assessment in I’espect of the land. 

The plaintiff sued in 1909 to redeem the mortgage 
under the provisions of the Dekkhan Agriculturists’ 
Relief Act. 

The Subordinate Judge dismissed the suit, holding 
that the transaction of 1879 effectually transferred the 
equity of redemption to the defendants. 

On appeal the District Judge held that the trans- 
action of 1879 did not operate as a transfer of the equity 
of redemption. He, therefore, reversed the decree and 
ordered the appeal to be set down for hearing on 
merits. 

The defendants appealed to the High Court. 

Goyaji, with G. K. Parekhi for the appellants. 

G. 8. Rao, for the respondents. 

Beaman, J. : — The pMntiff iii this suit mortgaged 
the land to the defendants in 1876, and in 1879 he passed 
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■a ra/fna»i(i l■eiiu(Jlli.s]lmg uli his occupancy rights in 
the said land in favour of the defemlauts. The defend- 
ants at the suiue fciine gave the eomplementaiy kaJjfi- 
I’iic trial Judge held that this transtietion 
amounted to a relinquishment of the equity of rodemp- 
i i<Mi hy the uiortgagur in favour of the mortgagees. Tlic 
leui-iu'd .Judge of first appeal h,a,s held that it did not. In 
Jiis oitinioii tJio only effect of the nf//jicnna and /.rfO//- 
Idijat lujtier iho ..Yd of 186.5 was to confer upon the 
tnoi'lgagee.s ihe pris iiege, as the learned .liidgo calls it, 
of paying rlie Government a.ssessment. Wo find it a 
lil tle dinicult to under, stand in wliat light this could 
have appi^ared to the learned Judge a privilege for 
which auy person would be anxious to pay good con- 
sideration. However that may he, on the facts foirnd 
by the learned Judge of first appeal, the case is clearly 
covered hy authority. Tlie judgment of this appeal 
Court in DcKjacht v. Sakfmrcimh-\ following Vishnu ■■ 
Sakhciram Phaiak v. Kashinath Bcqm ShankaV^'^ and 
Tamchand Pirchaud v. Lakshman BhavanP^^, appears 
to ns to have settled the law heyond controversy upon 
tJie oidy question we are asked to answer. In our 


(C TIjo foll(i\viii,!i’ jiidgiiiciiV. wus dolivereil by Soott, C. J., uml Bntclidor, J., 
on the ‘ioils ]:’(‘]d-niiry 19.14 in iippeal No. 12- of 1912 from order ; — 

^v'OTT, C. J. : — In iliis ea.se wo have no doubt tliat the Tajummarmil the hahv- 
lauat (assi lining that y'o cannot look at the document Exhibit 37 wliich was 
conteinporaneous witli tliem) operate to transfer tlie equity of redemption to 
the mortgagee in whose favour the Court had found that a sum of money was 
paytiltle by tlie mortgagor. The case is not distingiiishableiifrom 2\irachaucl . 
Fhrhaml v. LaMiutau and Yislmu Sal'liaram Phaiah v. Kaski» 

with Biipii Shauhid^K The’ words are apt. to declare the relinquishment of 
all tiie right of the mortgagnr.iji favour of' the mortgagee, and the transaction 
was such as was conlenjphited hy tlie terms, bf the'bid section 74 of tlie Land 
RevcTtUG Code. We reverse the, - oriier 'of the lower appell^ Court and 
restore the decree of tlie Original ’Gpurfc with ' costs throughout upon the 


plaintiffs. 

(iggpj) II 174^ 
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opinion the rajinama and the Jcabulaycit of the year 
1879 eft'ectaally extinguish the plaintitf’s equity of 
redemption. IVe must, therefore, now reverse the 
decree of the lower appellate Court and restore that of 
the Subordinate Judge with all costs upon the I'espond- 
ent throughout. 

Decree reversed. 



CRIMINAL APPELLATE. 


Before Mr. Jastlee Heaton and Mr. Justice Shalt. 

EMPEROR-?;. HANMARADDI bin -RAMABABDI.- 

Criminal F raced are Code (Act V of 1808), section 162 Statements made to 
police during investigation— Proof of the statement hij oral deggosltlon of 
the police officer to whom it is made — Indian Evidence Act (I of 187 B), 
section 167. 

Duniig' aii investigation a witness stated to the police tliat she had seen a 
i>oy at the scene ol; niiirder soon after the offence was committed. When 
examined before the comuiittiug Magistrate, she denied the presence of the 
boy at the scene of the offence. At the trial before tlio Court of Session, she 
admitted the presence of the boy. The statement that tlie witness had made 
in the investigation was sougijt to be proved at the trial by tlie oral deposition 
of the police oflicor to whom it was made. Tlie defence objected to this 
deposition on the ground that it offended against the provisions of sectimi 1(]2 
of tlio Griiuinal Procedure Code. The Sessions Judge overruled the objection 
and let in the evidence. The accused having appealed, 

Meld, that the police oFffeer eoiilcl be allowed to deiiose to ivhat the witness ' 
had staled to him in the investigation, for the purpose of corroborating what 
, she bad said at the trial. 

AppbaXi from conviction and sentence recorded by 
E. H. Leggatt, Sessions Judge of Dliarwai*. 

The facts were that, on the 20th August 1913, one Rama 
Valikar and his wife Honnava started from Makrabi to 
Haveri. They were later on Joined by tlie accused, 
who was intimate with Honnava. The party rested for 

'A’oufirmation Case Xo. 'S.of 1914:' CriiiunaI Appeal No. 42 of 1914. 



VOL. XXXIX.] BOMBAY SERIES. 

their meals ou the way, at the Haleritti naHa. They 
fniished tiieir meals ; and while they were resting, tlie 
accused attacked and killed Rama, The accused then 
dragged the body of the deceased and concealed it in a 
hush near the imlkt. This was seen by a Ktirhar hoy 
named Ondda. 

The aev'iised was tried by the Sessions .Judge for the 
iuurdL‘r of Rama. Oudda was examined as a witness. 
He deposetl to having seen the acciiseil dragging llie 
body of the deceased to the iialla. 


At the investigation into the case Honnava staled 
to the ijoltce otiicer that she had seen the Kurltar hoy 
G ndda at the scene of the offence. Tiiis statement was 
reduced to writing. Before the committing Magistrate, 
however, she denied having seen the Ktirhar hoy at the 
time. In her depo.sitiou at the trial before the Sessions 
Court she again reverted to her first statement and 
deposed thus: “The accused then dragged my hus- 
band’s body towards the ketM bush. At that time I 
saw a boy from Haleritti. He stood there and tJien got 
frightened and ran away.” 

The investigating police officer was also examined as 
a witness at the trial. He deposed as follows to the 
statement made by Honnava about the Ktirhar boy in tlie 
investigation carried on by him : “ Honnava tlid tell me 
that when her husband’s body was being dragged along 
a boy came to the nalla for water but being frightened 
he ran away.” The defence objected to this evidence 
on the ground that it was inadmissible under section 162 
of the Criminal Procedure Code. The learned Bessions 
Judge allowed the evidence to: go in on the following 
grounds : — . ■ ,, 

The Public Prosecutor wishes to- elicit from thc-witoess a statcineut made to. 
him by one of the witnesses in the course of the, investigation for the purpose 
of corroborating the statement of the Witness before this Court* Mr. Belkry -b 
objects that the Btatemeiit is inadmiasible under' seetioii- 162., Criminal Procedure 
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Code. He refers to 12 Bom. L. 11. 663, L L. E. 22 Bom. 596 <imi 32 Bom. 111. 
Tlie Public Prosecutor relies on L L. E. 30 Cal. 281. 

Eiiled tbat the statement is admissible. The case oi: E/njjpror v. Al har 'Badu 
(12 Bom. L. E. 603) diifens, as the question there was wlietiier such a stateiiicnt 
could be used to corroborate, not the statement of the witness in the Sessions 
CiAirt, but die statement of tho witness before tbc connnitling ^^klaglstrate. But 
one passage iu tlie judgment is significant. It runs : Only the statements of 
witnesses made to the trying Court can l.)e corroborated in the manner con- 
templated liy section 157 of the Evidence Act. Previous statemeiits may bo 
used to corroborate or contradict statements made at tlie trial, not to corro- 
borate statements made prior to the trial'” Therefore, as the statoinenls were 
not adiuissHile under section 157 of the Evidence Act, they could only he 
admitted under section 162, Criminal Procedure Code. But this hitter section 
only provides for the admission of sucli statement.s on behalf of, and not 
against, the person under trial. The case of ImperatBx v. Jljlhhai Goinnd 
(I. L. E. 22 Bom. 596) dues not appty, as in that case it is clear that the 
writings had been admitted as evidence. In Emperor v. Narayan liaghunatli 
Pathi (;L L. E. 32 Bom. Ill) the question has been discussed, but one Judge 
was of opinion that the statement could be used by the prosecution by way 
of corroborating a witness, wltile anotber Judge was of opinion that tho 
statement could only be used on behalf of the accused and for the purpose 
of impeaching tlie credit of the witness, though both these Judges, and all 
other Judges of the Full Bench, were agreed that the writing could not he 
used at all It is to he noted that in that ease tlic question really before the 
Court was simply wiiether the writing coidil be used. Tlio point, however, 
was directly raised and decided in Fanlmlra Nath Banerjee v. Emperor 
(I. L. R. 36 Cal, 281), where it was held that oral evidence of such a staleinent 
was admissible to corroborate the tvitness’ deposition at the trial. I am of 
opinion that it is only the writing itself the use of wlucii is prohibited by the 
section, and that the proviso is intended to ha notliing more than a proviso to 
that prohiirition. The police papers not being available t«) the ilefenee. they are 
merely given the right to ask tlie Court to refer to tho writings and to decide 
whether the accused could have a cop}^ in which ease tho Btatemonl, not the 
zmVh/r/, may 1)0 used to impeach the credit of the witness. The lab er part 
of the pi-oviso is co-extensive with the former part, and as the former does 
not refer to the prosecution, who alteady liave access to the papers, tlie latter 
part of the proviso is necessarily confined to the defence, hut tin’s does not 
appear to mo to have any cfiiect, on the use that they may ho made of such 
statements by either the. defence or the prosecution. The defence may know 
what a. witness had said' to thC police and may ask the police for pi-uof thereof 
without any reference to any. writing and inay , use the statement to impeach 
the credit of the witness.; ' Similajiyr: prosecution may know, as they 
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u^iiiiliy ilo kiiow, whui a wittiess liad wild to tiie police and may rorjiiire the 
to pi-o\'o what the witness had said and may use that statement liy way 
nr<'o.Tish.iratiou of the \viliies.s’ statement at the trial. In such a case too it 
ii'.t i.e iieccsr.ary to rolVr lo the imting at all unless the whne.ss wished 
lo refrcdi lii.s iiiemoiy and recourse to the section would he needless. The 
sefiiou ^eeiiis to me to he. intended only to restrict witluii narrow limits the nso 
of hit- fc.vVhy. The. evidence is theroforc allowed. 

Tiie icarned .Judge relied on tlie evidence of Qudda 
tiio Kni-bar bot" as establisliing the identity of tlie 
acen.sed, convicted him of the oil'ence of murder, and 
sentenced Iiim to be ].ianged. 

The accused tipi)ealed against the conviction and 
sentence. The case also came up before the High Court 
for confirmation. 

VelmJcar, with V. V. Bhadkamkar, for the accused. 

S. S. Patkar, Government Pleader, for the Crown. 

Heaton, J. : — A certain Hanmaraddi has been con- 
victed of tlie murder of Rama Valikar and has been 
sentenced to death. Tlie case coiiies before us for 
confirmation of that sentence and also on the appeal of , 
the convict. 

It appears that about the 22nd of August 1918 the 
coipse of a man, wliose head was almost severed from 
Ills body, was found in the village of Haleratti. On 
making inquiries the police discovered from the 
neiglihouring villagers that the murdered man had 
been accompanied by another man and a woman. They 
were all strangers to that locality. Neither the identity 
of the murdered man nor that of his companions was 
at the time ascertained. About a month later, however, 
the identity of the murdered man, came to be suspected, ■ 
His wife was questioned and thei«af ter the police were : r' 
enabled to make complete inquiries; They discovered 
that the murdered mail was one Rma and that ; his 
companions were the accused, and tfie deceased’s wife 
Honnava. It was found that iHonnkYa hud for some 
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time been living at Makrabi where tlic accxised also 
lived, that her husband had been working afc another 
village Magal, that he had taken his wife from Makrabi 
for a time and that thereafter he and his wife set out 
to go to Haveri and were joined on the way b}" the 
accused. On their journey these three persons crossed 
tiie ferry between Bannimatti and Galagnath, whence 
they proceeded to the place where the corpse was 
subsequently found. From there Honnava and the 
accused returned, spending the night at a village on the 
way and recrossing the ferry on tlie following day. 
This gave the police an opportunity of which they 
availed themselves of tracing the movements of these 
persons and identifying the individuality of each. 
They have been enabled to put before the Court 
perfectly credible evidence of all the circumstances that 
I have stated. Then there is the evidence of the dead 
man’s wife Honnava, who describes how her husband 
was murdered. It is said that she is 'an accomplice 
witness. However that may be, we must, in a case 
of this kind, regard her evidence with caution, 
because,' whether an accomplice or not, she was present- 
at the murder and for weeks thereafter she gave no 
information about the crime, and it is proved that she 
had illicit intimate relations with the accused. It does 
not seem to me to matter in the least whether you call 
her an accomplice or not. Her evidence must be 
valued in relation to these circumstances. However*, 
in the light of the surrounding circumstances, from the 
undoubted truth of the facts that the three persons 
travelled together, that . one of them was left dead 
where his body was found and that the other two 
returned to their village together, there can be little 
doubt that the man was murdered by one or both of 
them. This conclusion: is fortified by the subsequent 
conduct of the accused himself who gave an untrue 
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account: of liis proceedings and liad two letters written 
at intervals of about a fortiiiglit which were designed 
to induce people to believe that the murdered man was 
still alive and working in a distant village. Here, 
again, the evidence is. io my mind, credible and indeed 
convincing. Taking the circtiinstances as a whole, 

I hey leave no donbt whatever that the accused was the 
iuan, wliether helped liy the woman or not it does not 
intitier, who killed llama. 

Tiie (.-redit of the elucidation of these eirciunstanccs 
is mainly due to the promptness and intelligence of the 
police iiicjuiiy, and for that inquiry, I gather, Balwant 
Vyankatesh, Sul)-Inspector of Haveri, is mainly 
resiionsiltle. 

For these reasons I couflian the conviction and also 
the sentence in this case. 

Tliere has arisen and has been discussed a point as to 
the meaning of section 162 of the Criminal Procedure 
Code. It appears that amongst the vilhigers who were 
near the scene of the offence when the murder took 
place was a boy who iiappeiied to see the three peivsons. 
The deceased’s wife before the committing Magistrate 
stated that she had not seen this boy. Before the 
Sessions Court she stated that she had seen him. On 
this state of facts the defence might very easily and 
with no other facts bearing on the j)pijit known, with 
some force argue that the woman had changed her 
story, that the earliest known account of the matter 
which she gave was less favourable to the prosecution 
case than that she gave to the Sessions Court and 
thereon they might very properly found an argument 
that the witnesses had been tampered with and that 
the, case presented clear indications: of that kind of 
inflaelioe which properly ought tu raise doubts in the . 
mind, of the trying Jndge; To rebut an argnmeiit of ^ 
:?,thig . kind it was proved jfrom ' the month of tlie ; '. 
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investigating i)olice officer that to liini the deceased’s 
wife had said that she saw tlie hoy. If what tiie 
investigating j)olice officer says he true, ilien it 
completely destroys the defence argument. The 
question argued hefore us is, whether the iiolice officer 
could, as the law stands, he allowed to depose to what this 
woman’ hadisaid to him for the purpose of corrohoratiiig 
what she said before the Sessions .fudge. My own 
opinion is that the police officer could depose to that 
effect. I do not propose to discuss the various 
authorities which have been referred to. Lengtliy 
arguments on this very iioint find a place in the hooks. 
I will only say that I do not think that eitlier by its 
terms or by its intention section 162 of the Criminal 
Procedure Code prohibits the Court from receiving snch 
evidence for such a purpose. 

Shah, J. ; — I concur. The learned Sessions Judge has 
examined the evidence with great care in an exhaustive 
judgment and has considered all the arguments urged 
in favour of the defence. Substantially the same 
arguments have been urged before ns. Generally 
speaking I agree with the lower Court in its appre- 
ciation of the evidence and with the inferences drawn 
by it. 

It is not disputed before us that the deceased whose 
body was found on the 22nd August last was Rama, 
the husband of Honnava, and the evidence in the case 
clearly establishes the fact. 

I accept the evidence of Honnava and Gudda as true 
in the main. Honnava’s evidence, no doubt, must be 
received with caution, though I do not accept the 
argument that she is an accomplice. Slio did not give 
out her present story soon after the occurrence and 
gave varying accounts from time to time, whicR^ms to 
a certain extent ' natural , under the circui^^^fcs. 
Having regard to the proved circumstances in the case, , 
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I am inclined to believe liei* present account that slie 
saw tlie accused killing the deceased. As to tlie 
evidence of Gudda, quite apart from tlie fact wlietlier 
lie was seen by Hoxinava or not, I accept it as true, 
desiiite the criticism of Mr. Velinkar on his evidence. 
The fact of the journey of the deceased and Honnava in 
the comiainy of the accused is proved by reliable 
evidence in the case. The subsequent conduct of the 
acca.sed, Avhich I do not propose to examine in detail, 
lends strong corroboration to the prosecution story. It 
is enough to refer to his association with the letters. 
Exhibits 27 and 28. The accused is proved to have taken 
those lettei’s to Satyava, which appear on the evidence 
to have been written at his instance. It is proved that 
the deceased was never at Amlikop. The obvious 
inference that arises from the proved conduct of the 
accused is that he was trying to conceal the death of 
Rama, which was known to him. On a careful 
consideration of the ^ evidence , and the arguments 
advanced on behalf of the accused, I have no hesitation 
in coming to the conclusion that the deceased Rama 
was murdered by the accused. The circumstances 
connected with the crime demand that the sentence: 
should be confirmed. , , / 


The police investigation in this case appears to me to 
have been made with unusual ability and thoroughness, 
and affords a telling illustration of the manner in 
which a case could be investigated without the aid 
of a confession. 

I desire to allude to a point wMch has been raised 
before us in connection with Honnava’s evidence. 
has been* pointed out that though she stated before the ^ 
committing Magistrate that she did not see any Kurbar - 
she now denies ha viB^ made that statenietiV - 
!;;that she had ; 

•fI'' ' 
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urged tliafc the statement before the committing 
Magistrate reiiresents the truth. Even then I do not 
tliink that the main conclusion in the case is affected in 
any way. It is urged on behalf of the prosecution, 
however, that • the argument is based upon a 
misapprehension of facts, and that the Sub-Inspector 
has been examined to show that Honnava stated before 
the police that : she did see a boy at the time. The 
question of law that arises is whether the prosecution 
can be allowed to adduce oral evidence in iiroof of her 
statement before the police in order to corroborate her 
testimony at the trial. Her statement to the police 
was admittedly reduced to writing, and it is common 
ground that such writing cannot be used as evidence. 
Mr. Velinkar contends, and not without force, that it 
would be unreasonable to allow any oral evidence of 
the statement to be given, when the writing containing 
the statement cannot be proved. On the other handj it 
is argued on the strength of section 157 of the Evidence 
Act that the right of the prosecution to prove any 
statement to corroborate the testimony of any witness 
under that section is not taken away by section 162 
of the Code of Criminal Procedure, whicli only provides 
that the writing shall not be used as evidence. The 
point is not free from diflficulty which is sufficiently 
reflected in the diversity of judicial opinions bearing 
on the question. The judgment of Knox J. in 
Rustam v. King-Emperor^^^ and the observations of 
Beaman J. in Emperor v. Narayan^^'^ represent one 
side of the question and the judgment of Karamat 
Hosain J. in the case ot Rustam v. Kmg-Empero^-^'^ 
and the decisions in Fanindra Nath Banerjee v. 
Emperor'^'^, King -Emperor v. Nilakanta^*^ and Muthu- 

« (1910) 7 A. L. J. 468. : , ■ . ' ® (1908) 36 Cal. 281. , 

,,, (21 (1907) 32 Bom. 111. . . ; , -W (1912) So Mad. 247. 
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kttmarcmvanii Pillai v, King-Emperor^'* roijresent 
the other side. I have carefully cousidered the 
question, and on the whole I incline to the view that 
looking to the i^lain iangnage of section 162, Criminal 
Procedure Code, the luriting only is excluded from 
evidence but the right to prove any statement made to 
tlic police i)y oral evidence to corroborate the testimony 
of any witness is not taken away by that section. Tliis 
conclusion derives siipi^ort from, or is at least in con- 
sonance with, the A'iew taken by this Court in Emperor 
V. Balaji^^* in which the Coirrt, while directing a re-trial, 
ordered tliat the chief constable should be examined 
as to the statements made to him by the witnesses 
during the police investigation. Such an order would 
be inappropriate, if the oral evidence of the statements 
were inadmissible. The anomaly, if any, can be reme- 
died by the Legislature. Our duty plainly is to construe 
the section without unduly straining the language used 
by the Legislature. I think, therefore, that the evidence 
of the Sub-Inspector was rightly admitted on this point. 

, At ihe same time, I think that under ordinary circum- 
stances the admission of the oral evidence of the 
statements made to the police when they are reduced to 
writing is not in keeping with the spirit of section 162, 
Oriiniual Procetlnre Code, and tlie existence of 
exceptional circumstances would be absolutely neces- 
sary to give any appreciable value to such evidence. In 
this case, for instance, Honnava’s statement in question 
at the trial deserves to be ci’edited, not simply because 
the Sub-Insimctor says that she. had made a Matement 
to that effect to him, but mainly on the additional ■. 
ground that though it was suggested in her cros^ 
examipation that she had made a contradictory state-*v, 
ment before the committing Magistrate, it could not Ije; f: 
suggested to her that her earlier statement to the poii^: ] 

^ r: .Pt B. 366. 
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on this point was in conflict with her present version, 
and. that the Sessions Judge did not ask her any 
question on this point, though she was ro-called on the 
8th January, after the Suh-Insjjector was examined aiid 
questions on other points, arising out of her statement 
reduced to writing before the police, w'ei'e put to her l)y 
the Court. 

Co'iiviction and sentence confirmed. 

E. E. 


APPELLATE CIVIL. 


Before Mr, Justice Heaton and Mr. Justice Shah. 

YELLAVA SAKREPPA BARKI (oeig-ixai. Defendant), Appellant, v. 
BHDIAPPA GIREPPA DESAI (origixal Plaintiff), Respondent.’*’ 

Grant of land — Grant for Barhl service — Restnupimi of grant — Non-pro- 
duction of grant — Bresumption as to right to resume cannot he made — Bight 
of resumption must he proved. 

In the Bombay Presidency where Desligat Vatan lands are granted for the 
performance of personal services, no presumption can he made that the grantor 
has the option to determine the services and to resume the lands. If a grantor 
takes up that position and claims that as his right, he must show either that 
the terms of tlie grant give him tliat right or if the terms of the grant are 
unknown, that the proved circumstances justify an inference that he has timt 
right. 

Suit in ejectment. 

The plaintiff, an inamdar, owmed certain Deshgat 
Vatan lands. Sometime before 1853, a predecessor of 
Ms granted them to defendant’s brother for Barki 
services, which consisted in sweeping the floors and 
lighting the lamps of the plaintiff’s family house. 

In 1909, the plaintiff elected to discontinue the services 
and resume the lands. He sued the defendant in 
ejectment.'.' ; ■ 

' ®SeeondiApi>eal No. 678 of 1913. . V, 
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The Subordinate Judge dismissed the suit in absence 
of evidence to show “ that the grant was accompanied 
by the condition that when the services would no longer 
be required, defendants’ interest in the lauds would 
also cease 

This decree was reversed, on appeal, by the District 
Judge who iield that the iilaintiif was entitled to resume 
the lands on the ground liiat the Barki services were no 
longer requii-ed. 

The defendant appealed to the High Court. 

K. H. Kelkar, for the appellant : — AVe are in possession 
of the land for a very long time ; and rely on section 83 
of the Bombay Land Revenue Code. See Lakshnicm v. 
Vithu^^K In cases like the present, the plaintiff must 
j)rove that he has resumed a right which can be resumed. 
See Lakhamgavda v. Keshav Annaji^^K We have been 
refused to perform the services. 

Camphell, with A. Q-. Demi, for the respondent ; — Tlie 
grant in the present case being of a ^purely personal 
nature can be resumed at grantor’s choice. See JRadha 
Pershacl Singh v. Budlm Da8had^\ Sanyiiymi v. Saliif 
ZamindaA*'^, Mahadevi v. VUtrama'^'^. In the case of 
Lakhamgavda v. Keahav the distinction 

between grants of a puldic and private nature was 
probably not pressed on the attention of the Court. 

It is incorrect to rely on the ];)rinciples of a grant in 
such cases. The defendant is more a tenant than a 
gi’antee (section 105 of the Ti’ansfer of Property Act), 
the presumption being that she is an annual tenant 
(section 106). The defendant has neglected to perform 
the services and we are entitled: to resume. 

Heaton, J. : — In this case the plaintiff sued to recover 
possession of certain lands. It has now been establif ’ 

0) C189,<?) 18 Bom. 221. fs) (1895) 22 Cal. 938. . t 

: . l»Kl9Cil)28 Bom. 305, 'WjisSS) 7 Mad;'268.- ■(; 

'.4 hO (1891) 14 Mad. 866. 'Vi 
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as a fact in tlie case that the lands belonged to the 
Deshgat Watan of the ijlaintiff’s family and were 
granted to the defendant’s family for service, and it has 
further been found by the Court of first appeal that, if 
I understand the judgment aright, this grant must in 
all probability have been made sometime subsequent to 
the year 1858. The first Court came to the conclusion 
that the plaintiff, the inamdar, had no right to resume 
the lands in the circumstances appearing in this case 
and it rejected the claim with ■ costs. On appeal the 
District Judge came to the conclusion that the plaintiff 
had the right to dispense with the services and to 
resume the lands. 

The case has been ftilly argued . Tlie facts such as they 
are have been found by the Court of first apjpeal and we 
have to deal with these facts as the basis of an inference. 
But, first of all, T will deal with a question which has 
been a good deal argued in the case and it is this. It is 
said that where, as here, there is a grant of land for 
^services and where those services are, as here, personal 
services, then the grantor has, under, what may be 
called, the common law of the country, the right to 
dispense with the services and resume the lands. We 
have no authority to this effect in any Bombay case to 
whch we have been referred, but, as to the law in 
Bengal, we have the case of Radha Pershad Singh 
Budhu Dasha d^^ and possibly the law is the same also 
in Madras. But whilst it appears that in Bengal the 
distinction between a grant for services of a public 
nature and one for services private or personal to the 
grantor, is well understood; and though in the case of 
these private or personal services there is in Bengal 
presumably a right to dispense with the services and 
resume the land, it does not follow that it is so in 
Bombay. In our Presidency the trend of decisions and 

a) (189,5) 22 Gal. 938. 
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•what I may describe as the tone of thought in this Court, 
have always been in the direction of, within reason, 
protecting the rights of the occupants of lands and not 
increasing and exaggerating the rights of the inamdar 
or zamindar or ■wixatever he may be termed. I think 
that the Bomlxay cases do undoubtedly disclose a 
reluctance to presume a right to resume lands where 
resumption involves ejectment. The tendency is to 
require that it should be an inference from facts proved 
in the case and not a mere presumption arising out of 
the circumstance that there is a grant and, that the 
grant is for personal services. Moreover the Judgment 
in the Calcutta case itself shows that ewen there the 
Judges considered very carefully the circumstances of 
that ixarticular case and that the presumption wliich 
they mentioned was used not as a conclusive way of 
deciding the case but rather as an aid to them in 
dealing with the circumstances which were imoved. 
For the reasons that I have given, I find myself entirely 
unable to presume that in this Presidency where there is 
a grant of land even for personal services, it is at th# 
option of the grantor to determine the services and 
thereupon to resume the land. It seems to me that if a 
grantor takes uj) that ixosition and claims that as his 
1‘ight, he must show either that the terms of the grant 
give him that right or if the terms of the grant, as here, 
are unknown, that the proved circumstances Justify an 
inference that he has that right. That is the principle 
which, I think, ought to be applied here. This is the 
view which the District Judge took, as I understand Ins 
judgment, and very properly took. But where he went 
wrong, and I think he did go wrong, was in coming' td 
the conclusion that the proved circumstances do jusitly 
the inference that thei-e is a right to resume. ^ 'V 

; In dealing with the proved circumstances-- and tiidy :|:i 

;;ate' .very clearly^ set _otit in . the District , Judge’ey': 
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judgment — we have to remember that there are two 
alternative theories. The first is the theory of the 
jfiaintiff which, put in common every day language, is 
this that the grantor in giving the lands to the grantee 
said “ You may hold these lands so long as I require 
service from you.” The other theoiy — that which is set 
up by the defendant grantee — ^is this ; that what the 
grantor said was “ these lands are yours, but so long as 
I require them of you, you must render me these 
services.” We have to decide, or rather the District 
Judge had to decide, whether the proved circumstances 
did definitely favour one theory I’ather than the other. 
The circumstances are that there was a grant for service, 
but in all probability the grant was made subsequent to 
1853. There is no writteir record of the grant ; there is 
apparently no entry anywhere in the village books which 
evidences it ; the lands have been held continuously since 
the grant by the grantee or his successors; services of a 
purely personal, indeed of a domestic, nature have been 
rendered. Those, I think, are all the circumstances 
^■hich have been proved. What the Judge asked himself 
y./was this 1 “do they indicate a grant burdened with 
services or a mere grant in lieu of wages.” Even taking 
■ that as the question rather than the one which I myself 
have stated, I should say that the proved circumstances 
do not in any way whatever suggest that it was a grant 
in lieu of wages rather than a grant burdened with 
services. And whei’e that fs the state of things, where 
the cirCiimstances do not in any way in any perceptible 
degree incline to one theory rather than the other, then 
I say that there is no evidence of either theory. This is a 
case therefore which in my Judgment the District 
Judge has decided on no evidence. That being so, as a 
matter of law we are bound to set aside his decision. It 
comes to this, therefore. We know that there was a 
grant for service and we know now in the view of the 
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law wliicli I have stated that the plaintiff has not a 
right to resume these lands merely because he chooses 
to dispense with the services. 

There then remains the question ; Has the defendant 
in fact I’efused to render service. On this point there 
is no finding by the District Judge, for he deemed it 
unnecessary to find on it. Therefoi’e under the law as 
it now stands, becaTise we think it was incuinbent on 
the District .Judge to find on this issue, it is for us to 
look into the evidence and to come to a finding on it 
for ourselves. We have looked into tlie evidence and 
we are satisfied that it cannot be said that it is proved 
that the defendant in fact refused to render service. 

Therefore the plaintiff has failed to make out any 
just or legal ground for ejecting the defendant from 
these lands. Conseqtiently the decree of the Court of 
first appeal must be reversed and that of the Ooxtrt of 
first instance restored. 

The appellant here should have her costs, in the Court 
of first appeal and inithis Court. 

Shah, J. — I concur. 

Appeal al lowed. 

R. R. 
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APPELLATE CIVIL. 


Before Sir Basil Scoit^ Chief Justice^ mid Mr. Justice Beaman. 

tAXMAHDAS HABAKCHAND (ornGiNAL I)|fihbantX Appebbaht, , 

BABAN WALAD BHIKABI {oEIGINAB BbAITOFF), RESPONHSJlt.* , . ' ' 
Behhhan Agrleultunsts' lielief Act (XVIX of 1879 f sections IS ^ 16D and 16 — " ^7 

Monetary dmVmgs, mortgages and promissory notes — SnUfor general mcount ^ . 
and redemption — One general accouni of mortgage and promissory note tfa7i- 
sacUons — Mortgages found to he satisfied — Smplus profits under mortgage if an- , 

’ smtioM applied in redaction of the claim mj^'omissory mice — of tMf a 





^ Appeal No. 166 of 1913. 
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Delckhan Agrkultumts' Belief Act (XVII of 1879) for two differ e7if 
classes of suits for accoimt hy agrmdtimsts — Sections loD aiid 16 of the 
Act — Mortgage account entirely separate from tJie promissory note account — 
Mortgagee 7iot accoimtahte for surplits profits under mortgage transactions. 

Ill a suit for general account under the Dekkhan Agriculturists’ Eelief Act 
(XVII of 1879) and for redemption of mortgaged property, the plaintiif 
combined Ids claim for accoimt of the mortgage transactions with his claim for 
an account of moneys lent upon promissory notes. In taking an account, tlie 
Court made up one general account of the mortgage transactions and the 
promissory note transactions and having found that the mortgages were satisdecl, 
applied the profits subsequent to the date of the satisfaction of the mortgage 
debts in the account in reduction of the amount due to the defendant on the 
promissory notes. 

Held that the account could not be accepted. 

The Dekldmn Agriculturists’ Belief Act (XVII of 1879) has made provision 
for two different classes of suits for account by agrienlturists. Section 1 5I> 
of the Act relates purely and exclusively to mortgage transactions. Under that 
section tlie pklntiif-agrieulturist may have either a declaration of the amount 
due or he may combine a declaration of the amount due with a decree for 
redemption. Section 16 of the Act entitles the plaintiff to sue for a general . 
account of money dealings between him and the lender and for a * bare declara- 
tion of the amount due without any relief being claimed. Thus the two 
sections where accounts are contemplated stand on a different footing. Under 
. the Act the mortgage account must be treated as entirely separate from the 
promissory note account so that the lender mortgagee would not be accountable 
for surplus profits received by him after 'the date when the mortgage claims 
were satisfied. 

Janofi V. Janojfill and BamcJiandra Baba Bathe v. Janardan Apeejii^^ 
referred to. 

Appeal against the decision of M. N. Ohoksi, Addi- 
tional Fii’st Class Subordinate Judge of Dhiilia, in suit 
No. 943 of 1910. 

Suit by an agriculturist for account. 

The plaintiff, a Mabomedan agriculturist who- 
possessed considerable immoveable property consisting 
of fields, bad several monetary dealings with the 
defendant, bis creditor. The said dealings were squared 
Wa882) 7 Bom. 185. . , ® (1889) 14 Bom. 19,, ■ 
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off ill tlie year 1892 and since then new dealings coin- 
inenced. On the 1.8th August 1897 the defendant took 
two mortgage bonds from the plaintiff for Rs. 7,000, and 
farther, on the 6th September 1900, he took two otlier 
mortgage bonds from the plaintiff for Rs. 12,500. The 
mortgages were with possession. Sabseqnently on the 
24 th December 1903 another mortgage bond was taken 
by the defendant from the plaintiff for Rs. 2,000. This 
mortgage was also with jiossession. The dealings 
lietween the plaintiff and the defendant eontinned up to 
the year 1909 and four promissory notes were passed by 
the iilaintiff to the defendant to cover unsecured debts. 

On the 25th November 1909 the defendant filed four 
suits against the plaintiff in the Court of the Subordi- 
nate Judge of Jalgaon to recover the amount due on 
the said four promissory notes. The plaintiff also on 
the 3rd November 1910 filed the present suit against 
the defendant in the Court of the First Class Subordi- 
nate Judge of Dhulia for a genei’al account and redemp- 
tion of the mortgaged properties under the provisions 
of the Dekkhan Agriculturists’ Relief Act alleging that 
the income of the mortgaged properties had fully 
satisfied the debts due to the defendant. In con- 
sequence of the plaintiff’s suit being filed in the Court 
at Dhulia, ihe four suits filed by the defendant in 
the Jalgaon Court we}.‘e transferred to Dhulia. After 
the transfer of the suits tlie defendant contended that 
a joint account of the secui*ed and unsecured debts 
should not be taken and that future interest should be 
awarded on the instalments. 

The Subordinate Judge found that the plaintiff’s 
prayers for taking an accoxint of the secured and 
unsecured debts were pi’operly joined, that th©::' 
defendant’s mortgages were fully satisfied from the 
profits received by him of the mortgaged properties up 
to April 1906 and that the debts, due to the defendant 
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under the promissory notes were wiped out by the 
j)roflts received by him subsequent to April 1906. 

A decree was, therefore, passed in plaintiff’s favour 
ordering “ that as the defendant is fully paid off, all 
the mortgaged estate is now free from the mortgage 
lien of the defendant and the defendant should pass a 
reconveyance of the said property at the plaintiff’s 
expense, if the ijlaintiffi so desires.” 

Defendant appealed. 

6r. S. Mao, for the api^ellant (defendant) : — The lower 
Court took accoirnts on a wrong principle. Under the 
rulings of this Court the account of the debts due on 
various promissory notes could not be taken along with 
the accoiint of the various mortgage bonds : Janoji v. 
JanojW, Ramcliandra Baba Satlie v. Janardan 
Apaji''^\ Vishnu Keshav Joshi v. Satwaji valad 
Tulsafi Navale^^h The mode adopted by the lower Court 
for making accounts has prejudiced the appellant 
inasmuch as the surplus due after the satisfaction of the 
mortgage debt has gone on towards the discharge of the 
liability under the promissory notes. Moreover, the 
separate placing of sections 15D and 16 of the Dekkhan 
Agriculturists’ Belief Act is important in this connection. 

jP. B. Shingtie, for the respondent (plaintiff) : — There 
is a connection between the promissory notes and 
mortgages. Some of the promissory notes were in 
connection with transactions arising under the mort- 
gages, e. g., some of the promissory notes were connected 
with the payment of assessment of the mortgaged 
properties and costs of cultivation. The transactions 
being thus connected, one account of all the debts could 
be taken having regard to the wide language of section 13 
of the Dekkhan Agriculturists’ Relief Act. Section 15D 
and section 16 of the Act point to the same conclusion. 

m (1882) 7 Bom, 185. W (1889) 14 Bom. 19. 

(S) (1897) P. J. 87. 
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Tlie separate placing of tLe two sections is a matter of 
an*angenient : Hari v. La'kshman^^\ Bhau Baluji v. 
Hari NiJkanthrav^^'^, and Laluehand v. Girjapiga'^''. 
It cannot affect tlie principle of taking one account of 
all tlie debts. 

Scott, C. J.: — The defendant in this suit has had 
dealings with the plaintiff for many years, and has 
advanced monej^ to him upon mortgage, and balances 
due on old accounts have been secured by the mortgage 
of proiierty of the plaintiff. The mortgage-bonds out- 
standing at iiresent are Exliibits (13, 64 and 65, which do 
not all relate to the same property, Exhibit 65 relating to 
property entirely different from that to which Exhibits 
63 and 64 relate. The last of these mortgage-bonds was 
executed in December 1903. Further monetary deal- 
ings took iilace between the plaintiff and the defend- 
ant which are evidenced by jiromissory notes com- 
mencing with the 1st of August 1905. The defendant iii 
1909 and 1910 brought four suits in the Jalgaon Court 
upon promissory notes executed by the plaintiff sub^ 
sequent to July 1905. 

The plaintiff then instituted a suit for a general 
account under the Dekkhan Agriculturists’ Relief 
Act, and for redemption of the mortgaged property, 
aiid upon his application the four suits filed : in 
Jalgaon on promissory notes were transferred by 
the District Court, Khandesh, to the Ifirst Class 
Subordinate Judge in Dhulia. That Judge has now 
tried the plaintiff’s suit for account and redemp- 
tion, and in taking an account he has made 
one general account of the mortgage transactions 
the promissory note transactions. ■ The mOrtgageSi 
finds, were satisfied by profits received by the defead^hiy 
some time piior to April 1906, and he has tak^n 

0) (1881) 5 Bom. 614.' (*> (1883) 7 Bom, 377. ' ' , “ 
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defendant as being in receipt of profits at tlie rate of 
Es. 2,000 a year under bis mortgages,, whicb i)rofits 
subsequent to the date of tbe satisfaction of tbe 
mortgage debts be bas applied in tbe account in reduc- 
tion of tbe defendant’s claim upon tbe promissory 
notes. 

That manner of taking an account bas been challenged 
in tbis appeal. It is contended on bebalf of tbe 
defendant that every mortgage of separate j)roperty, 
even wbere tbe suit relates to more than one mortgage, 
must be tbe subject of separate account under section 13 
of tbe Dekkhan Agriculturists’ Belief Act, and that 
under each sej>arate mortgage tbe mortgagee is entitled 
to retain such surplus iprofits as be may bave got before 
tbe date of tbe redeinption suit or tbe date of tbe redemp- 
tion decree, and as an authority for that contention tbe 
judgments of Sir Charles Sargent in Janoji v. 
and Raynchandra Baba Satlie v. Janardan Apaji'^^'^ are 
referred to. Now if those authorities apply here they 
-are binding upon us. But it appears to me that tbe 
case may be decided in favour of the appellant upon 
a somewhat different groxrnd. 

Tbe mortgagor’s right to file a suit for an account and 
, redemption rests upon the iirovisions of tbe Dekkhan 
Agriculturists’ Belief Act, and that Act makes 
provision for two different classes of suits for 
account by agriculturists. Under section loD a suit 
for an account may be filed by a mortgagor-agricul- 
turist even where tbe time named for payment has 
not yet expired under tbe mortgage, aiid be 
may bave either a declaration of tbe amount due 
on tbe mortgage, or be may combine a declaration of 
tbe amount due with a decree for redemption. That 
is. a section which relates purely and exclusively to 
mortgage transactions. Then there' is another section, 
W, (1882) 7 Bom. 18.5. . - , ® (1889) 14 Bom. 19. 


VOL. XXXIX.] BOMBAY SEEIBS. 


section 16, wMcli enables Mm to sue for a general 
account of money dealings between Mm and the lender, 
and tliat section 16 enables Mm to sue for a bare declara- 
tion of tbe amount due without any relief being claimed. 
It says : — “ Any agriculturist may sue for an account of 
money lent or advanced ... by a creditor . . . and for a 
decree declaring tbe amount, if any, still i)ayable.” But 
naturally lie does not require any further reliefs than 
that. The plaintiff does not wish to be authorized to 
pay if the payment is inconvenient to him, as soon as 
the amount due is ascertained. Therefore, the two 
sections where accounts are contemplated stand on a 
different footing. The plaintiff here, however, has 
combined his claim for account of the mortgage transtic- 
tions with his claim for an account of the moneys lent 
uiion promissory notes, and he has sought to import 
the relief to which he is entitled by way of redemption 
under section loD into his claim for an account under 
section 16, and thus to get the benefit of suiplus profits 
remaining in the hands of the mortgagee under the 
usufructuary mortgage. This we do not think he is 
permitted to do by the provisions of the Act, tuitl if it 
were necessary to go furtlier, it would be sufficient to 
point out that the result would be contrary to the 
decisions of Sir Charles Sai’gent which I have already 
referred to. 

We, therefore, cannot accept the account taken by the 
lower Court, and the decree must be set aside and the 
suit remanded for a fresh account, treating the mortgage 
account as entirely separate from the promissorj^' note . 
account, so that the lender mortgagee will not be account- 
able for surplus profits received by him after the date wheh 
it has been found that the mortgage claims were satistieid. : 

The other point rela'ting to the account which Wa$ ■ 
argued on behalf of the appellant related to the amomat !, 
pf profits with which the mortgagee has been charged. 
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namely, Es. 2,000 per annum. We do not think that 
we should interfere with the decision of the lower* Court 
upon that point which was come to after careful con- 
sideration of all the evidence, for we are not satisfied 
that the lower Court was wrong. 

As the learned pleaders for the parties do not wish 
the mortgage account to be re-opened, or to be taken 
again, we remand the case simply in order that the 
promissory note account may be taken seirarate from 
the mortgage account. The plaintiff will be entitled 
to take back his mortgaged irroperty oir the footing of 
the mortgages having been discharged, and the suits on 
promissory notes will be dealt with by the lower Court 
in accordance with the result of the promissory note 
account upon the basis indicated in this Judgment. 

The defendant must pay half the costs in the lower 
Court and have his costs of this appeal. One set of 
costs to be set off against the other. The rest of the 
costs of the suit on remand to be dealt with by the lower 
Court. 

Decree set aside and stvL remanded , 
&. B. E. 


APPELLATE CIVIL. 

Before Air. Justice Beaman and Mr. Justice Hayward. 

UMABAI bhkatar SHANKAR GODBOLE (original Plai-ntiff), Appel 
LANT, V. AMRITRAO AN ANT and others (original Defendants),. 
Respondents.'’'' 

Decree — Execution — Garnishee order — Bevenue payable on estate ordered to he 
paid into Court — Revenue in future can be oiJered to he paid — Civil Proce- 
dure Code (Act V of 1908), Order XXI, Rule 62 — Darhliast hept alive as 
long as the decree remains unsatisfied- — Practice and procedure. • 

„ Under a consent decree the sum. found due was made payable in instalinents ; 

and the plamtifl was to be in possession of the defendants’ lands and also 
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to receive tlie defendants’ share of tlie revenues of three Inarn villages. In 
the execution proceedings under the decree in 1894, a consent order was taken 
whereby defeiidaut No. 1 was constituted the plaintiff’s tenant of the lands and 
the revenues of the villages were to be paid to the plaintiff through the Court. 
The Coiirt then passed an order to the effect that the revenues of the villages 
should be paid by the village officers into Court. The payments so made were 
made over to the plaintiff till 1892, when the Court struck off the application 
for execution on the ground that the Court was fuiictas officio for all purposes 
of execution as soon as it had put the plaintiff in possession of the lands in 
1.895 and issued one gar nisi lee order of the same year. The plaintiff having 
appealed : — 

lleM^ that the order passed upon the chirkhast of 1894 continued alive and 
effective up to 1012, and would remain in foi'co till the plaintiff’s debt was 
satisfied. 

Per Curia?yI : — ^Property attached yieldingl a revenue or producing interest 
or dividends is within the meaning and contemplation of all garnishee orders 
issued under Order XXI, Pule 52 of the Civil Procedure Code (zict V of 19*08) ; 
and that such interest or dividend becoming due, and therefore in the future, is 
expressly provided for in that rule, and it would follow upon the same principle 
that if an estate yielding a revenue were properly attachable under the . same 
Pule, then reveime in ftitaro would be for all the purposes of such attachment 
on the same footing as interest or dividend. 

Fiest appeal from tlie decision of G. X. Kelkar, First 
Class Subordinate Judge at Belgaum. 

Proceedings in execution. 

On tlie lOtli February 1887, a consent decree was 
passed in terms of an award, whereby the iilaintifif was 
to be paid the sum of Rs. 41,690 in thirteen annual 
instalments of Rs. 3,100 each and the last instalment of 
Rs. 1,390 was to be paid in the fourteenth year. The 
plaintifl; was to be put in j)ossession of defendants’ lands 
and to receive the revenue of the three Inam villages 
belo aging to the defendants. The possession of the 
• iilaintih was to continue till the satisfaction of the whole 
debt by the usufruct of the property. ' 

During its pendency, the parties arrived at an agreement , 
on the 16th September 1895 hnder which the defendant 
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No. 1 was made a tenant of the plaintiff in respect of the 
lands. The terms of the agreement merged into an 
order passed by the Court. The plaintiff was put in 
actual possession of the lands and the Court directed the 
village officers to pay the revenues of the three Inam 
villages into Court. The revenues were accordingly 
paid and the plaintiff used to receive the same till 1912. 

In 1912, the Court took up the application for execu- 
tion, and struck it off on the following grounds : — 

The Court lias no power to cany out any of the conditions embodied in tlie 
agreement of 1895. They are matters entirely in the hands of the plaintiff and 
the defendants. Any dispute that may arise may be settled in a separate suit. 

nee 1894 tlie vasul of the three villages varying from Es. 10 to Es. 583 
is sent from year to year to this Court by tlie village officers (Exhibit 1 G9), 
It is paid to the plaintifE and darkhast is kept pending. This sliows that the 
Court cannot execute the decree beyond the recovery of vasul through tlie 
•\nilage officers and there is no prospect of the decree being ever satisfied out of 
the vasul received from tlie three villages. 

I see no reason to allow this darkhast to continue. It must be thrown out, 
and the parties must be left to enforce the usufructuary mortgage. The parties 
may do this by a separate suit or in any other way as they may be advised. 

Tlie plaintiff appealed to the High Court. 

n. A. Khare, for the appellant : — The lower Court 
en’ed iu striking off the darkhast of its own motion. 
The order made in 1895 was meant to have operation 
till the whole decree was satisfied. The Court cannot 
of its own motion re-open the darkhast and vacate the 
order once passed, Krishnaji y . Gurimath^'^'^ and 
Manilal v. MaganlaW' . 

B. B. Bakhale, for the respondents : — The lower Court 
appears to have acted under section 151 of tlie Civil 
Procedure Code. The decree* was already on the files of 
the Court for execution for upwards of 12 years ; and a 
great many years must still elapse before the decree 
could be fully satisfied. The lower Court was perfectly 
w S. A. No. 90 of 1906 (IJn. Bep.). , ' ® .g. a. No. 96 of 190.5 (Uu. Ik-p.) 
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jiistifled in liolding that the decree merely created a 
mortgage and the . duty of the Court came to end as soon 
as the plaintiff was put into possession. 

The future share of revenues of the defendants was an 
unascertained amount ; and not being in existence at the 
date of the order could not be attached. See Tiilaji v. 
BalablmP^. Under Order XXI, Rule 52, the property to 
be attached seems to be movable property and not 
immovable proijerty. The Court can only attach the 
revenues that have accrued due and are in the hands of 
the village ofl&cers. It cannot attach the dues for future 
years. The general prohibitory order was therefore 
wrong in its very inception and the Court had authority 
to vacate it under section 151 of the Civil Procedure 
Code. 

Khare, in reply : — The case of Tulaji v. BalabUai^'^ 
does not apply. It was a case of political pension, 
which could not be said to be in existence until it was 
actually paid in. In the present case, the revenues of 
immovable proi^erty are attached, which stand on an 
altogether different footing. 

BeamAjS", .1. : — The plaintiff and the defendant sub- 
mitted tlieir original differences to arbitration in tlie 
year 1887. Upon the award a consent-decree was taken 
creating what appears to have been a usufructuary 
mortgage in the plaintiff’s favour. „ The scheme of that 
a ward was clearly to i3ay off the sum of Rs. 41 ,000, said 
to be due by the defendant to the plaintiff, in fourteen 
years, by instalments of Rs. 3,100 a year, and in the 
fourteenth year an instalment covering the balance. The 
plaintiff was to be put in possession of the defendants’ 
lands and also to receive the defendants’ share of the 
revenues of three Inam villages. It is in respect of this . : 
latter part of the decree that the point ' arose with 
which alone we are now concerned. 

« (1896) 22 Bom. 39. 
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; dai'kliast far tB 

executioii of tills decree, and it apxiears tliat in tlie 
]n-oceeding.s taken upon that davkliast the plaintiil: and 
tlcfciidant entered into a further agreement, the main 
purpose of which wa>s to constitute the defentlant the 
piaintiff’s tenant of the lands. Tliere were many othei' 
minor details and provisions in case of default on the 
defendants’ part, and loss occasioned thereby to the 
piaiutifC. But those are immaterial. This agreement 
appears to reaflirm and be intended to carry out the 
scheme of the consent-decree of 1887. Again, the share 
of the revenues of the villages belonging to the defend- 
ant is to be paid through the Court to the plaintiff, and 
this agreement woidd ajipear to have been recorded as 
a modification or amplification of. the original consent- , ♦ 

decree, for the enforcement of which the Court would 
undertake responsibility. We may well doubt whether 
the Court was well-advised in accepting any modifica- 
tion of this kind upon those or any other terms. What 
appears to us to have been a more proper course would 
have been to record this, if at all, as a new agreement, 
and to record it, not as a decree of the Court, but as sucli 
agreement, in substitution of the first consent-decree. 

Even as to that, I mean the first consent-decree, we 
may again doubt whether the Court was well-advised 
in taking upon itself virtually the execution of a 
mortgage contract between these parties in the form of 
a consent-decree, without any of the preliminaries of a 
mortgage suit having been gone through. But notwith- 
standing the doubts we feel upon both these points the 
Tact remains that the Court api^ears to have accepted 
this darkhast of 1894 at the close of the year 1895, and 
thereon to have issued a prohibitory order providijig 
that tlie share of the revenues of the three Inam villages 
belonging to the ciefend^t should be paid by the village 
officials to the Court’s order to hold in satisfaction of 



tl)e decree, and was to be i)aid by tlie Corirt to tlie 
j)laiiitifr. Snell an order at tliat time, assuming tli at tlie 
defendants’ share of the revenues of these Inani villages 
was an estate, would certainly have been within the 
express terms of Civil Circular 87 of the Order book of 
the year 18<S9 ; nor do we think that it would in any 
way conflict with the principle of the decision in Tulaji 
V. Bcdal)hai^^'> ioT regarding the estate as that which 
liroduees the revenue, and as something attachable in 
itself, it would fnllil the requirements which we under- 
stand to underlie the principle of Farran Chief Justice’s 
Judgment, namely that what is attached must be some- 
thing in existence, and not merely in the future. It is 
perfectly clear that property attached yielding a revenue 
or producing interest or dividends is within the meaning 
and contemplation of all garnishee orders under 
Order XXI, Enle 52, and that such interest or dividend 
becoming due, and therefore in the future, is expressly 
lirovided for in that rule, and it would follow upon 
the same principle that if an estate yielding a revenue 
were properly attachable under the . same rule, then 
revenue in fit turo would be for all the purposes of such 
attachment on the same footing as interest or dividend. 
The only doubt we feel in thus applying the rule to the 
principle of Tulaji v. Balabhai'‘^\ is whether Order XXI, 
E ale 52 was really intended to contemplate the attach- 
ment of immovable property. We think it unnecessary 
to dw’ell further upon this point, because it is clear in the 
events that have hapirened that the order of 1895 mjaking 
the defendants’ share of the Inain revenues of these 
three villages payable into Court for the benefit of the 
plaintiH! was never appealed against and continued in 
i'jii|ie;hptd|thh|lathjqFfhh||y^^^M^ 

In the year 1901 it would appear that the darkhast of 
1894 nxron which the. order of 1895 was passed oaiiie 
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iinder criticism, probably on account of its apparent 
staleness. Tlie learned Subordinate Judge at that time, 

Mr. Wag'll, held that the order of 1895 was still in force, 
tlie darkhast of 1894 was alive and must be continued. 

On that footing it would appear that the defendants’ 
share of the revenues of these Inam villages has been 
jiaid into Court, and that the Court has paid it to the 
plaintiff under this darkhast of 1894. 

In 1912 the learned Subordinate Judge appears to have 
called upon the parties, and to have taken up the matter 
of this darkhast again. The pleaders who represent 
the parties here cannot inform us whether the defend- 
ant really took any part in these proceedings. The 
plaintijOC certainly did, and the learned Judge appears 
to have come to the conclusion that the Court was ♦ 

alveadj functus officio tov all purposes of execution as ■« 

soon as it had put the plaintiff in possession'of the lands 
under the agreement of 1895, and issued one garnishee 
order of the same year. The learned Judge, therefore, 
came to the conclusion that the darkhast of 1894 was no 
longer in existence, and must be struck out. We thinlc 
that in taking that view the learned Judge was wrong. 

Prom what has been already stated it is clear that how- 
ever doubtful the steps may have been through which 
the order of 1895 was reached, that was an order upon < 

the darkhast of 1894, and continued alive and effective ! 

up to 1912. We think that unless it could be sliown j 

that the plaintiff’s debt was satisfied, for this appetirs 4 

to be the only condition imposed upon the continuity 
of the order in 1895, that order would still have to be in 
force. Wecertainlyfeelgreatsympathy with the learned 
Judge who evidently conceived himself to have been 
acting within the scope and principle of section 151, ; 

but we think that his proper course here would have 
been to issue notice to the parties concerned, if he 

thought it essential in the interests of justice to’ do so^ J 
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to sliow cause why the order of 1895 should not now he 
discharged on the ground of full and complete satisfac- 
tion of the plaintiff’s debts. As matters stand no such 
satisfaction apiDears to have been pleaded before the 
learned Judge, and ordinarily it w'ould be for the 
defendant, whose money was thus being a|)propriated, 
to take the first step and raise the first objection, if he 
really believed that his debt to the plaintiff was 
satisfied. 

With these observations we think that the order 
complained of must be reversed, and that the darkhast 
of 1894 must still be considered to be alive and operative 
until it shall be brought to an end in the manner we 
have suggested, should the investigation thus set on foot 
prove that there is no need to continue further this 
gariiishee order. In the circumstances we think that 
each party should bear his own costs of this appeal. 

Order reversed. 
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Before &ir Basil Scott, Kt., Chief Justice, on ref erence from 
Mr. Justice Beaman and Mr. Justice Hayward. 

BASAN€rAVDA bin NAGANGAVDA (original Dependant 1), Appellant, 

V , .T^ASANGAVDA bin DODANGAVDA and others (original Plaintiff 
AND Defendants 2 to 4 and 6), Eespondents/^ 

Hindu Lam — iritakshara, CIu II, sec. 5, pi. i and S — Mayuhha, Cli. VIII, 
■pi. IS — Compact series of heirs — Brothers widow — Sapinda — Uncle* s sons — 
Brother s 'widow 7iearer heir. ' A. ’ ' 

Tlio wido^v of a brother of the deceased is, as a sapinda, a nearer heir of the . 

deceased than his paternal uncle’s sons. . . ‘ - 

First Glass Subordinate Judge of Bijapur with appellate / 


Second 
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powers, varying tlie decree of D. V . Yeiineinadi, Sub- 
ordinate Judge of Bagalkot. 

Tlie iilaintift’ sued to recover from, tlie defendants 
po.ssession of tlie property in suit with future mesne 
profits. The plaint alleged as follows: — The property 
in suit along with some other property originally 
belonged to plaintiff’s adoptive father Dodangavda and 
his elder brother Eardeppa ; Kardeppa predeceased 
Dodangavda, leaving a widow Timmava ; after the death 
of Kardeppa, Dodangavda became the owner of the 
whole property by right of survivorship, and after his 
death his widow Doddava became the owner thereof ; 
subsequently to avoid a friction in the family, the two 
widows Doddava and Timmava divided the property 
among themselves ; after the division, defendant 1, who 
and his brothers defendants 2-4 were plaintiff’s cousins, 
being the sons of his paternal uncle Nandangavda, bv' 
fraudulent misrepresentation got a malakipatra (deed 
of ownership) executed by Doddava in respect of the 
plaint-property in the year 1883 ; the plaintiff was 
adopted liy Doddava on the 7th October 1909 ; the 
alienation made by the plaintiff’s adoptive mother was 
not binding on him ; defendant 5 was the son of 
defendant 1 and defendant 6 was added as he was said to 
be a purchaser of a portion of the property fj-om 
defendants 1-5 ; and the cause of action arose on tlie 7tli 
October 1909. 

The following is the genealogical tree : — 

Parvaugavda 


Chennappu ■ . Nandangavda 


Kardeppa Dodangavda Basangavda Guiangavda Sliankrappa Sang’iinbasappa 
“Timmava -Doddava defendant ! defendant 2 defendant 3 defendtin,t4 

r. f ) ' 

Basangavda Aminappa 
plaintiff defendant 


Defendant 1 denied tiie plaintiff’s adoption by 
Doddava and contoiuied tliat Doddava liad surrendered 
lier estate to iiini, lie being tbe nearest reversionary 
lieir, tliat the plaintilf could not question tbe alienation 
made by liis adoptive motber before tbe adoption and 
that tbe allegalioas of fraud and misrepresentation 
made in tlie plaint were false. 

Tbe otber defeudauis were absent tbougb duly 
served. 


Tbe Subordinate .Judge found that tbe plaintiff was 
tbe legally adopted sou of Dodangavda, that tbe 
malahipatra relied on by tbe defendant was not void 
on account of tbe alleged fraud and misrepresentation, 
tliat defendants 1-1 v\rere tbe nearest reversionary 
lieirs of ivatan lands, survey Nos. 29 and 30 in suit, and 
Timmava, widow of Kardeppa, was tbe next reversioner 
in respect of the jirayat property described in tbe plaint, 
that in respect of tbe malakipatra tbe consent of 
defendants 1-1 was obtained but not that of Timmava, 
tliat the malakipatm was binding upon tbe plaintiff 
so far as tbe wai'cm property was concerned, and that 
tbe plaintiff was entitled to recover possession of all 
pi’operty described in tlie plaint except tbe luatan 
pi'operty. Tbe Suliovdiiiate .Judge, therefore, iiassed a 
decree awarding the plaintiff possession of tbe non- 
tvatan property in tbe suit and allowing the defendants 
to retain tbe watcm property. 

On appeal by tlie plaintiff, the appellate Judge found 
tliat the malakipatm of 1883 did not evidence an 
absolute surrender of tbe whole; of Doddava’s estate as 
Hindu widow in favour of the next reversioner or 
reversioners, that the plaintiff was not bound by the 
inalaJripatm and that tbb plaintiff’s adoption by 
Doddava as sou to her husband ;%as proved. The 
appellate Oourt, therefore, Varied, the,. decree in the 
, |o|[q|?ing ?te 
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I direct that the defendants (respondents) do deliver ail the property 
iciitcvz and non~vxit(in — ^in dispute to the plaintiff- appellant. An inquiry is diiected 
regarding the mesne profits for the property due to the plaintiff-appellant 
from the defendant-respondents from the date of the suit to that of delivery 
of possession, subject to the provisions of clauses (i), (ii) and (iii) of part (c) 
of rule 12 (1) of Order XX. The respondents to bear their costs in both tiie 
Courts and to pay those of the appellant in both tlio Courts. 

As to the siirrender of her rights by Doddava under 
the rncdalcipatra the appellate Judge remarked : — 

But it is of the essence of absolute surrender or acceleration as it is eabed 
that it should comprise the whole of the ^vidow’s estate and that it should be 
in favour of the next reversioner (see I, L. E. Cal. XIX 23G, I. L. E. 
All. XXX 1, and I. L. E. Bom. XXXIV 165). Let us see if these conditions 
arc fulfilled here. It is admitted before me that Doddava was in enjoyment 
of lights to officiate as patel as part of the inheritance that had come to lier 
from her deceased husband. It is also admitted that these rights were not 
surrendered by the deed under , consideration. These rights must beyond 
doubt constitute some sort of property. Mr. Desai for the contending respondent 
says that these rights were not surrendered by the deed because their alienation 
is forbidden by sections 5 and 7 of the Bombay Watan Act (Xo. Ill of 1874). 
But what section 5 of the Act prohibits is an alienation, I do not think that 
acceleration as such should be considered as an alienation. It only accelerates, 
that is, quickens tlie motion of what is to take place in future and is, tlicrefore, ; 
not, I should believe, an alienation in the proper sense of the word. Assuming 
that acceleration is an alienation, section 5 . of the Watan Act does not absolutely 
forbid an alienation of nglits to officiate as patil, but what it does is that 
it renders the sanction of Government necessary for the purpose. It is m)t 
shown that Doddava made any attempts to obtain tlie sanction and that lior 
attempts were unfruitful. It may, therefore, be taken as established that 
these rights were intentionally reserved. If this is so, it is evident that Dodda va 
did not surrender- to defendant 1, that is, to defendants 1-4, all of her widow’s 
estate in her deceased husband’s property. The surrender under consideration 
does not thus amount to an absolute surrender of the whole of. DodcLu^a’s 
estate as a Hindu widow, and is, therefore, not an acceleration in the technical 
sense of the wmrd. 

When law' says that acceleration must he in favour of the presumptiA'c 
reversioner, this, I tliink, means that if there are more than one sucli ]>rcsuni|)- 
live reversioners, it must be in favour of them all. I have already p{ant<?d 
out that at the date of the deed under , consideration Tmunava was the 
presumptive reversioner of the deceased Dodaiigavda in respect of his 
watm property, but admittedly she 'was not one of tliose to wdiom Doddav'a is 
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said to IiavL* surrendered lier widow’s estate. If a valid surniiider were 
intended, Titoinava onglit certainly to have been one of those to wliom it was 
made. As I have pointed out already, slie w^as not even a consenting party 
to it. The surrender or acceleration would, seem to be invalid on this ground 
also. 

Defendant 1 preferred a second appeal wliieli 'svas 
lieard by tlie Division Bench composed of Beaman and 
Hayward, JJ., who, on -the 26th June 1914, delivered the 
following interlocutory Judgments : — 


iti?:: 


'''' 




Beaman, J. : — The point of greatest imi^ortance and 
difficulty in this appeal is whether Timmava, widow of 
Kardeppa, or the first cousins of the deceased Dodan- 
gavda stand nearest in the reversion. 

Dodangavda and Kardeppa were undivided brothers. 
Kardeppa died leaving him suindving his widow 
Timmava. Then Dodangavda died and his widow 
Doddava took her life estate. She professed to give 
away the whole of it in 1883 to her deceased husband’s 
first cousins, the defendants. Twenty-six years later 
she adoiDted the plaintiff. Timmava, the widow of 
Kardeppa, is still alive. 

The defendants rely on the doctrine of acceleration 
■which may now be taken to be established law. I shall 
have to saj' a few words upon that later. Here it is 
sufficient to state that true acceleration can only occur 
between the tenant of the life estate and the nearest 
revervSioner. Therefore, if Timmava was the nearest 
reversioner in 1883, there could have been no accelera- 
tion in that year in favour of the defendants, and the . 
plaintilf would, in. the absence of any other defence, he 
5ent|tle(|;|G:;tucceed.='-:^'V'Sd;::|a:-:; 

: It may be noted here, though this fact falls more 
projjeiiy to be considered in discussing the doctrine of ' 
acceleration, that the life estate comprised certain watmt 

property. It is not disputed that under the law, Of 
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wafarts the defendants wei'e the nearest reversioners to 
the ivatan lands. So that in respect to so iniicli of tht; 
claim, if the acceleration he otherwise good, there can 
be no donbt but that the plaintiff must fail. The larger 
portion of the life estate, however, is not ■ivatan land: 
and the decisions of both Courts below are based on tlie 
assmnptioii that Timuiava, and not the tleiendants, was 
the nearest reversioner. In my opinion, althongh two 
learned Judges below appear to have taken it for graiited 
that she was, and early in the argument here pleaders 
on both sides were disposed to snppoi't that view, she 
is not. 

It is contended for the iJlaintlff that the decision in 
LalhMiai Bapuhlicd v. Mankiivarbai^'^^ concludes the 
point. That case was confirmed by tlie Judicial 
Committee, and undoubtedly settled the law it professed 
to lay down. The question is, whether that or any other 
authority goes the length of holding tJiat the widow of 
a brother is nearer in the reversion than first cousins •' 
It can only be by an extension of any actpal decision, 
in other words by taking the supposed principle of sueli 
a case as that oi Mankiwar'bai^^\ and extending i t to tlie 
case before us, that this can be affirmed. It is, therefore, 
necessary to be sure that we are rightly apprehending 
the principle underlying the decision in Mankuvarhais 
case^\ before saying that it not only can, hut must , be 
extended; to cover this case. 

What was decided in Manlctwarhai's I-* 'Idris 

and this ohly. Where there is a competition between 
reversioners after the extinction of all designated heirs, 
the widow of a yotraja sapincla excludes male yotraja 
sapindas in a remoter line. I can accept that at once 
as undoubtedly the law of this Presidency, wlicther 
really good Hindu law or not, and yet hold, for rcasouH 

, . W (1876) 2 Bom. 388. 
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which will he fully stated, that the case before us is not 
necessarily governed ])y that decision or by the principle 
upon which it is based. In a much later case decided 
by Telang, J., proba]3ly the greatest Hindu .Tudge who 
has sat on this bench, it was held that, where there is a 
competition between reversioners after the exhaustion 
of all designated Jieirs, the widow of a (lotraja sapinda 
is postponed to any male in the same lijie. And that 
decision Avas followed and explained in a A^ery lecent 
case (KasJiihai v. Moreshtrir^^'^) decided liy the present 
learned Oiiief Justice. Almost synch rononsly a l)ench 
of this Ooui‘t consisting of my l>j-other Hayward and 
myself decided a similar case {Kliandachanja x. 
Govhidacharya^^'>) on exactly the same principle and 
professedly lolloAviiig liacliava v. Kalingapa^'^ and 
Kaalubai v. Moreshvar'''-'^. 

I rely upon those three cases. I say that so far as the 
law i)erniitted after the decision mMankuvar'bai' scaseS^\ 
they correctly lay down tlie Hindu law applicable to 
such facts as those before us, and that the principle of 
those cases is the principle which ought always to be 
apx)lied. 

That principle does not in any way conflict with the 
actual decision in Mcviikuvarhai’s casa^^^, though it is ojsen 
to argument whether there are not dicta in the Judg- 
ment of West, J., and afterwards in the Judgment of the 
Judicial Committee, wdiich imply the extension of the 
reason of that case as far as the plaintiff Avould have it 
extended in the case before us. 

Tlie point really lies in a very narrow comi)ass. I do 
not propose to attempt any elaborate examination of 
the Hindu laAv books, or any nice criticism of the 
textual commentaries with which the subject has been 
encumbered. But a careful critical stud 3 '- of West, J.’s 
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Judgment in Mankuvarhai' s caA*eW, and of the Judgment 
of the Judicial Committee confirming' it, shows tliat in 
spite of the extraordinarily learned and exhaustive 
examination of the whole available Hindu law, the 
conclusion rested finally on what was held to be an 
established custom, rather than any authoidtatlA'-e 
deduction from the words of the Hindu law givers and 
commentators. 

The latter were found to be so nebulous, contradictory, 
Inconsistent and unconvincing as to afford but little 
solid ground upon which to base a decision either way. 
I understand that the custom was made out from tlie 
answers of local Shastris to questions propounded to 
them by the authors of West and Buhler. It is piossible 
that such answers may have truly represented estab- 
lished local customs ; but in strictness they can hardly 
amount to what the law ordinarily requires as proof of 
custom. They are in reality no more than the dogmatic 
intei’ipretation by a body of unknown persons of certain 
ancient writings with which they were supposed to be 
familiar. In dealing with this point their Lordships 
of the Judicial Committee say, obiter, that the Shastris 
have gone so far as to declare that a sister-in-law 
excludes first cousins. As that is precisely the case 
before us, the plaintiff naturally relies most strongly on 
this passage. It is, however, as I have Just said, 
purely obiter. And it is noteworthy that in fact 
the Shastris consulted were not unanimous on 
this point. One decided that the sister-in-law 
did, another that she did not, exclude a first cousin. 
And aiDart from that there is, as far as I know, no 
authority whatever, either in the accredited law books 
or in decided cases for the proposition on wljicb the 
plaintiff’s success in this case must depend. So hir 
from it being a pi’oved custom in this Presid(;ncy that 
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a sister-in-law excludes a first cousin, I am moderately 
confident tliat no such rule of succession has ever been 
alleged, mucli less proved, in our Courts. Tlie textual 
basis of tlie rule laid down im Manhuvarhai' s case'^^^ 
appears to liave been cbiefly a passage in Briliaspati. 
Tlie reason contained in tlie passage is so cliildisb. and 
fanciful, and would lead, if pushed to its logical conclu- 
sion, to such absurdities, that it is no wonder Telang, J. 
declined to adopt it, saying that it looked, as indeed 
it does, like proving too much. The rule in Mcmkuvar- 
bai’s case''^\ which must, I think, be regarded as some- 
thing of a judge-made innovation, could hardly be 
made good by any mere collation of the recognised 
sources of Hindu law. But in applying that law, it 
was held that a custom had grown up in the Bombay 
Presidency, which warranted laying down the broad 
rule, that, as between competing reversioners, the widow 
of a gotraja sapinda took in preference to a male 
gotraja sapinda in a remoter line. Had the point 
needed decision at the time, it is possible that West, J. 
would have extended the rule so as to give preference 
to the widow of a nearer male gotraja sapinda over a 
remoter male sapinda in the same line. But Telang, J. 
refused to do this, holding that, where the competitors 
were in the same line, sex and not mere proximity was 
the determining consideration, andjthat any male in the 
same line excluded the widow of any other male, , 
although the latter, liad he been living, would have been 
nearer to the propositus, and so the next revei’sioner. 
-onlyv.by^’ ^ 

reasoning in West, .I.’s judgment, by saying that it in ; 
hfcht;:es||bliiheS;:;|)his::pro^Qi^^ 

heirship competitions, that.,' the plaintiff can hope to 
succeed in his contention that Timmava was a , nearer , 
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reversioner tbaii tlie defendants. But tliat is not tlie 
law. Since Rachava’s case^’-^ it cannot ])e argned that 
greater propinquity in the same line makes a widow 
nearer in reversion than a male in the same line. So 
that the only real question ari.sing on the cases is what 
is meant by ‘‘ the line ” ? In my opinion all the cases 
are here in agreement. There is not one in which, 'where 
the question was, which of two persons claiming to be 
reversioners is entitled to the estate, the line was 
started within the group of designated heirs, or as it is 
often called the “ comijact series ”. 

No support is to be found anywJiere for such a 
method, except tlie conflicting replies of the local 
Shastris, unsupported by reason or text. 

It appears to me to be too clear to admit of doubt that 
where we have to look for the next reversioner, we 
must start the line outside the group of designated 
lieirs. Within that group tliere could, of course, never 
be any conflict between tlie widow’ of a designated lieir, 
and a designated heir. It is only after tlie exhaustion 
of the designated heirs that the search for the nearest 
reversioner begins. The plaintiff’s contention api)ears 
to be, that although the statement Just made is self- 
evident, yet wdiere the compact series is exhausted, the 
first line must be started from the father, not from the 
grandfather of the projjosihis. If that w’ere done liere, 
the line would begin wdth, the father of Kardeppa and 
Dodangavda, himself one of the, designated heirs wdtliiu 
the compact series, and of course the wddov,’ of either of 
his sons would be in the line, wdiile his nephow’s would 
not. It will be seen that, whether by mere accident or 
because the learned Judges, responsible for those Judg- 
ments rejected any such mrethod, tliis has never once 
been done. The langnage of Telang, J. is particularly 
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clear on tlie ] 3 oiiit. The line is to start in the first 
instance from the paternal grandfather. Wlien that line 
is exhausted, without yielding a reversioner, a fresh 
line is to he started from the paternal great-grandfather 
and so on. In the case which Hayward, J. and I 
decided, we followed this rule, and, speaking for myself, 

I am sure I did so because it did not occur to me as 
arguable that a line laid out for the purpose of finding 
a reversioner could properly be started within the 
compact series. This too was what was done, and I 
cannot believe by piire accident, in all the other cases. 
But it might be said of tliem that there was no surviving 
widow of any male within the compact series, while in 
KliandachanjcCs casd^'^ there was. Still in that case 
the Court started the line, not from the father of 
Venkatesh the deceased but from his pateiual 
grandfather Venkatesh 1. Even so the widow of his 
brother came nearer in the reversion than second cousins, • 
But had there been first cousins in the competition it is 
plain upon the principle stated in the judgment that 
the result would have been different and that the widow 
would then have been jjostponed. If in the present 
case the line be started from the paternal grandfather 
it is clear that Timmava is not only in the same line as 
the defendants but in precisely the same degree of 
liropinquity. The latter fact is unimportant now. If 
she represents a deceased male gotraja sapinda in the 
same line, then she comes last of that line, and any 
male, found in it, excludes her. The defendants are in 
the line, and, in my opinion, they clearly exclude her. 
Nothing in the decided cases, compels me to extend the 
rule, as I am asked to extend it here, so as to exclude the . 
first cousins in favour of the sister-in-law. I think that 
doing so would be entirely opposed to the sense of the , 
Hindus of this Presidency and the spirit of the old 
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Hiiiclu law. Women are probably much more favoured 
ali'eady in this Presidency under tbe liberal decisions of • 
this High Court than elsewhere in India ; but I find it 
difficult to believe that there is really anything in the 
recognized Hindu scriptures or the authoritative com- 
mentaries on them to warrant the proposition for which 
the plaintiff is now contending. If the rule really rested 
on the extravagant texts of Brihaspati, then there 
would be no need to search along any line for the next 
reversioner, for neither of the brothers Kardeppa or 
Dodangavda are dead, each is only half dead, and no 
reversion has opened. 

But if there is a question of reversion to be investi- 
gated, it pre-suirposes the complete exhaustion of the 
compact series, and places the starting point of the 
search outside that series invariably, as Telang, J. states, 
first at the paternal grandfather. Let that be done here 
and it will be seen at once that Timmava was not the 
next reversioner in 1883 while the defendants were. 

The doctrine of acceleration, very clearly stated in the 
judgment of Lord Morris in Behari Lai v. Madho Lai 
Ahir GayawaP^, would seem to have been almost 
invariably entangled in subsequent decisions of the 
Indian Courts, with the altogether different doctrine of 
alienation. Briefly, Hindu widows in enjoyment of life 
estates may not alienate any part of the immovable 
property, except for legal necessity. Analysis will show 
that this is the single recognized justification, although 
the language of Judges often obscures it, and suggests 
that pious motives may be substituted for necessity, and 
may validate even larger alienations, and freer powers 
to alienate than could be seriously considered on a 
narrow ground of mere secular necessity. Yet, whether 
the necessity be tempoinl or spiritual, so soirght for as 

w (1891) 19 Cal. 236 at p. 241, 
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legal justification for these alienations, it will always 
be seen on close examination to be necessity and 
nothing else. Long ago the legal notion got abroad and 
soon received judicial sanction, that the consent of all 
the nearest (in order) reversioners was good proof of 
^ the necessity for the alienation. If there had been no 

necessity, it was argued, the reversioners would never 
have consented to lose their expectant rights. Here it 
is to be observed that in applying this doctrine it is 
not the consent of the reversioners, per se, which makes 
, good what would otherwise be a bad alienation by a 

life tenant, but the i3resumed, though undiscovered, 
necessity, of which that consent is good proof. If there 
are on the date of the alienation three reversioners in 
this order, A, B, 0, and the alienation be made to B, 
* A consenting, then it may be presumed that in A’s 

judgment there was a true necessity for the alienation. 
In a less degree too, of course, if 0 consents ; for, although 
41 C is last in the reversion, it is quite possible that, but 

for the alienation to B, he might have been the nearest 
reversioner at the terniination of the life estate. But 
no inference of this kind could reasonably be drawn 
from the consent of B to an alienation to himself. Most 
men will consent to receiving a benefit, and in those 
cases giving this “ consent ” (which in this connexion 
hardly has any meaning) would not in fact or at the bar 
of reason and common sense point towards the existence 
of any necessity. A great majority of cases falling 
*p under this doctrine are, however, cases of alienations to 

outsiders. If the consent of all reversioners be obtained 
to such an alienation, it is probably true in fact, as 
assumed by law, that that consent indicates the existence 
! of some necessity for the alienation. ' I have laboured 

this extremely elementary proposition more than its 
intrinsic content would seem : to : need, because I have ,, 
found in so many decided cases recurring confusion 
t between the principles governing this kind of alienation 
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and a proper case of acceleration. Tlie only essentials 
of a good legal acceleration are tliat it slionld be to the 
next in revei’sion, and that it slio.ild cover tlie wli ole 
life estate. Bat tlie consent of tlie reversioner in whose 
favour tlie reversion is accelerated, or of any other more 
distant reversioner, is obviously immaterial. Nor does 
any question of necessity arise. The reason why the 
two conditions I have stated are essential is, and I 
think always ought to be, obvious. By accelerating (as 
the word imiilies) the tenant of the life estate maj’- be 
said figuratively to commit legal suicide. She brings 
about exactly the same legal results as would follow by 
operation of law upon her natural deatli. If at the date 
of the acceleration the widow with the life estate were 
to die, the next reversioner in whose favour the accelera- 
tion is made would, of course, take the whole life estate 
accelerated. 

But no acceleration can be made in favour of any one 
but the next reversionei-, for that would be more than „ 
committing legal suicide : it would be making a will as 
well. And this the widow has no power to do, as far 
as the immovable property in which she has the life 
estate is concerned. 

It is, therefore, absurd to talk of accelerating in favour 
of, say, the reversioner third in order of proximity, with 
the consent of the two who stand nearer. That is not 
acceleration but alienation. Similarly it would be 
absurd to talk of accelerating four-fifths of the life 
estate. For, since the validity (in theory) of the accelera- 
tion depends upon the result corresponding exactly 
with the result which would follow the natural death of 
the widow accelerating, there can never be any question 
of deliberate reservation in her own favour. It does 
not, however, follow from this, as indicated in an 
earlier passage of this judgment, that the life estate may 
not be composite and that (there may not be different ■ 
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reversioners to its parts. Tiins, wliere the life estate in 
immovables comprises watan and other property, it is Bj 
quite possible that the nearest I’eversioner to the watan 
may not be the nearest reversioner to the rest of the 
immovahle property. This, I believe, to be the only real 
exception to the general rule that a true acceleration 
innst pass the whole life estate. And in strictness it is 
not an exception. For, so far as the ivatan proj)erty 
accelerated is concerned, the acceleration does bring 
about exactly the same legal result as tlie deatli of the 
life tenant would have done. 

Theoretically, acceleration is not an alienation at all 
but a mere renunciation, the obliterating of a bar. The 
life estate is withdrawn in its entirety, it is voluntarily 
extinguished, and it is not the tenant of tlie life estate, 
but the law which does the rest. It will, therefore, 
become apparent that no consent of the reversioners or 
^any one else can be needed to validate a true acceleration. 

^ Still less any proof of necessity. The condition that 
the acceleration must comprise the whole life estate is 
essential to its theoretical pexTection. fSo that a wido'w 
with a life estate in twenty fields cannot accelerate ten 
of them and retain ten, and this applies universally 
and irrespective of the proportion of wdiat is alienated 
to wliat is reserved. But I should doubt whether 
niggling objections on this score, such as have been 
raised here and been acceded to by the Courts below, 
can fairly be said to arise under a coinmonsense and 
rational application of the general principles. For 
example, it is contended tor the plaintiff that because ' 
the widow with the life estate did not specifically 
accelerate the right she had to nominate an officiating 
■ivatandar, wlien she accelerated the luaf an lands, that 
was a reservation which invalidates the acceleration., I- 
think that is going too far. . In the first place, I believe, 
it was merely an iinintentional omission, the right : " 
being of no value that Lean see tO, the mdow, 1 have , 
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not the least doubt that, had she thought of it and been 
competent to accelei’ate it, she would have done so. But 
the real answer perhaps is, that without the sanction of 
Government she was not competent to alienate this 
right. And it may, of course, have been that neither she 
nor the next reversioner in whose favour she accelerated 
cared to raise the question before the revenue authorities 
as long as the widow lived. In point of fact we were 
told during the argument that she never attempted to 
exercise this right for many years after the acceleration 
of 1883. She has asserted it recently, but probably 
under legal advice for the sole purpose of taking this 
objection. Now, small and unintentional omissions of 
that sort might occur in the acceleration of every large 
life estate in immovable property. I think in this 
country, where such transactions are often effected with- 
out professional assistance, all such casus omissi ought 
to be neglected. 

What is to be looked at is the intention of the tenant 
of the life estate, and that is not to be defeated, if on the 
whole plain, merely because she has failed to enumerate 
every tree or shed or right of way, or other unimportant 
right annexed to or inlierent in the property. 

I am of opinion that the failure to mention this watan 
right specifically in the acceleration of 1883 does not 
invalidate it, as being a conscious and intentional 
reservation to the accelerating tenant of the life estate, 
of any part of it in her own favour. 

In my opinion, therefore, the plaintiff fails on every 
point and his suit ought to be dismissed with all costs 
throughout. In the event, however, of my being wrong 
in holding that -Timmava was not the next reversioner, 

I: should entirely concur- with the order proposed by my 
brother Hayward. The, only point mf law, therefore, 
upon which we differ is whether in 1883 Timmava or the 
defendants stood next in the reversion. That point 


must be referred under section 98 of the Ciyil Procedure 
'Gode.: : ':: 

Haywaed, J. : — PlaintiflE sued as the adopted son to 
recover certain property, non-watan and wdtan, trans- 
ferred twenty-six years before his adoption by his 
adoptive mother to the first cousins of his adoptive 
father. 

The original Court held that the transfer was ineffec- 
tual as an acceleration or surrender by the adoj)tive 
mother of the non-watan property as there was in 
existence a widow of a brother who was the next rever- 
sioner in preference to the first cousins of the adoptive 
father. But that the toansfer was effectual as an 
acceleration or suri’ender by the adoptive mother of the 
ivatan property as the widow of the brother was 
excluded from inheintance to watan property and the 
first cousins were the next reversioners under the 
Watan Act. 

The first api3eal Court held that the transfer was not 
even effectual as an acceleration or surrender by the 
adoptive mother of the ivatan property as it did not 
include the right to apjjoint an officiating i^atil and was 
consequently not a surrender of the wdiole of the ivatan 
property under the Watan Act. ■ ' 

The second appeal to this Court has resulted in the 
suggestion towards the close of arguznents that the 
widow of a brother would not be the next reversioner 
in preference to the first cousins as assumed up to that 
stage of the proceedings by all parties. The sfiggestion 
has been that a special rule would; govern the order of 
succession of widows of brothers excluding them from : 
their place at the end of the first, collateral lines of the 
brothers descending through the father and postponing 
them to the end of the second collateral lines of the first , 
cousins . descending through the grandfather and that • 
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the general rale j)lacing widows of collateral gotra/ja 
sapindas at the end of the collateral lines of their 
hnsbands and in-eferring them to males of remoter 
collateral lines would only come into operation in 
respect of the second collateral lines of the first cousins 
descending through the grandfather and apply to those 
lines and the subsequent lines descending through the 
great-grandfather, the great-great-grandfather and other 
remoter grandfathers. 

The suggestion has not, in my opinion and witli 
deference to m 3 " learned brother, been shown to be based 
on an 3 " solid foundation. The Mitakshara has laid 
down the rules of succession as follows in Ch. II, 
sec. IV, pi. 1 and 7 : “ On failure of the father 
brothers share . . . . , on failure of brothers 

also, their sons share ”, and in Ch. II, 

sec, V, pi. 4 : “On failure of the father’s descend- 
ants, the heirs are successivel 3 " the paternal grand- 
mother, the iDaternal' grandfather, the uncles and 
their sons ”, and in Ch. II, sec. V, pi. 5 : “ On 
failure of the paternal grandfather’s descendants, the 
paternal great-grandmother, the great-grandfatlier, liis 
sons and theii* sons inherit. In this manner must 
be understood the succession of kindred belonging to 
the same general family ” (Setlur’s Collection of Hind<a 
Law Books on Inheritance). The Mitakshara tlius 
dealt with the first collateral lines of gotraja mpimla 
descending from the father, the second collateral lines 
descending from the grandfather and the remote]- 
collateral lines descending from the remoter grand- 
fathers. J?he Mitakshai'a made no specific mention, 
however, of the widows of collateral (/ofm/a 
but it was decided in the case of Lahshmibai v. Jay nun 
Harmidj Melvill, L, that the general rule was' “the 


wives of all sajjmdas . . . . must be lield to bave 
rights of inlieritaiice co-extensive with those of their 
liusbaiicls ” in view of the mention of the grandmother 
and the great-grandmothers, following the opinion 
expressed by West and Buhler in their work on Hindu 
Law. This decision was developed in the subsequent 
ease of Lalluhhai JBapuhlxai v. Manlnivarhai^^^'^ . 
West, J., criticized a case in which a sister-in-law 
had been postponed to a first cousin and quoted another 
in which a sister-in-law had been preferred to a first 
cousin (p. 442), and after referring to otlier caseKS of 
widows of gotraja sapindas laid down the general rule 
that “ the widow of the gotraja \sapinda of a nearer 
collateral line appears entitled to precedence lOver the 
male gotraja in a more remote line ” (p. 449). The 
Privy Council referred to the ease in which the sister-in- 
law had been preferred even to first cousins and confirmed 
the general rule, as a matter of custom in the Bombay 
Presidency, in the appeal entitled Lallubhai Bapuhhai 
v. Cassibaf^K In the case of Kesserbai v. Valab BaojP'^, 
Westropp, C. J., remarked that “ The rule laid down 
. . . .- (that the widows of gotraja sapindas 

stand in the same places as their husbands, if living, 
would respectively have occupied) was intended to be 
subject to the right of any person whose place is so 
specially fixed on that roil (as amongst others) that of 
the sisters ”, whose place he had indicated as being next 
after the grandmother, that is to say, befoi’e the grand- 
father (pp. 197 and 209). In the case of Nahatchand 
HarakchandY. Hemchand^^^ West,!, further emphasized 
the right of persons whose place was specially fixed to 
1) recede Widows of gotraja sapindas by saying “The, 
members of the ‘ compact series ’ of heirs specifically eiiu- ' 

0) (187fi) 2 Bom. 388. , , 0) (1879) .4 Bom. 188 at p. 209.i 
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merated take in tke order in wkick they are enumerated. . . 
preferably to those lower in the list and to the widows of 
any relatives whether near or remote, though where the 
group of specified heirs has been exhausted, the right 
of the widow is recognised to take her husband’s place 
in competition with the representative of a remoter 
line” (p. 34). The compact series of heirs has been 
referred to as the series ending with the brother’s son 
in both the Mitakshara and Ma\"ukha (Mitak., Ch. II, 
sec. V, pi. 2 ; and Mayukha, Oh. IV, sec. VIII, 
pi. 18. Setlur’s Collection of Hindu Law Books of 
Inheritance). The particular privileges reserved by 
these two cases did not, therefore, extend to members of 
the second collateral lines descended from the grand- 
father. In the case of Rachava v. KaUngapcfi-'^ Telang, J. 
did not refer to all the rules of succession quoted above 
from the Mitakshara. It was not necessary to do so, 
as the case before him related only to succession among 
members of the second collateral line descending from 
the grandfather. He did not even quote ver'batim the 
rules relating to succession among members of the second 
collateral lines descending from the grandfathei’ or of 
the remoter collateral lines descending from remoter 
grandfathers. But he stated without qualification 
that “ The decision in Lallubhai v. Mankuvarhai 
having been affirmed by the Privy Council, the eligi- 
bility for inheritance of female gotraja sapindas, wlio 
have become such by marriage, is no longer open to 
dispute. And it also must be taken to be the result of that 
decision, that where the contest lies between a female 
gotraja representing a nearer line, and- a male gotraja 
representing a rembter line of gotraja sapindas, the 
former inherits by pireference over the latter ” (pp. 718^ 
719)., Similar remarks apply to the cases of Kashi'bai 
y. 'Moreshvar^^ decided by a Bench including the 

W (1892) 16 Bom. 7ie. • ' , > ■ (2} (ign) 35 Bom. 389 


VOL. XXXIX.] BOMBAY SERIES. 

present Chief Justice and Khandacharya v. Govinda- 
charyaP-^ decided by the present Bench. It appears, 
therefore, to me that the general rule in favour of 
widows of gotraja sapindas of nearer collateral lines 
excluding male gotrajas of remoter lines has been laid 
down as a general rule having application to all 
collateral lines and not merely to the second and sub- 
sequent collateral lines descending from the grand- 
father and remoter grandfathers by a long series of 
decisions of this Court. 

The result of that view, if correct, would be that the 
brother’s widow was the next reversioner to the non- 
ivatan property in preference to the first cousins of the 
adoistive father. The brother’s widow has been found 
not to have giA^en her consent to the transfer of the 
non-iuatan property. That finding proceeded on the 
view that there w’-as no evidence of such consent, OA^erlook- 
ing the twenty-six years’ acquiescence which might well 
have been regarded as good evidence of implied consent. 
If it had been a case of alienation to third parties it 
might have been necessaiy to consider wdiether that 
finding could not be challenged as consequently wrong 
in law and whether in any case the consent was 
necessary of the female next reversioner in addition to 
the consent of the subsequent male reversioners in Anew 
of the remarks in the cases of Vinayak v. Goviml^'^ and 
Bairangi Singh v. Manokarnika Bakhsli Singli'^'^. But 
it Avas not a case of alienation to third parties. It was a 
gift to the subsequent reversioners and the doctrine of 
consent indicating legal propriety or necessity could not 
be extended to gifts to reversioners as pointed out in the 
case of Biln A^ BahajP^K The transfer, moreover, could 

W (19U) 33 Bom. L. E.. 1005. , ,.W (1907) 30 All. 1 at p. 23. ' - 
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not be held effectual as an acceleration or surrender, 
because it did not pass the estate to the next but to tbe 
subsequent reversioners. It could only liave been beld 
effectual as a joint acceleration or surrender of tne 
estates both of the holder and the next reversioner to 
t h J subsequent reversioners. But something more t h an 
mere implied consent of the next reversioner vrould 
have been necessary to constitute that reversioner a 
partv to the acceleration or surrender in favour Ox tiie 
subsequent reversioners. 

The result of my view, even if correct, vouldnoi, 
however, affect the validity of the transfer of theivafan 
property. The brother’s widow would, in any case, be 
excluded from the inheritance by the special provisions 
oi the Watan Act and the transfer would i^rmid/ac/e 
as an acceleration or surrender in fa’voui of 
the next reversioners and not merely of subsequent 
reversioners. It has, however, been contended that it 
was invalid as it related merely to the watan property 
and as it did not include the right to appoint an 
officiating patil under the Watan Act and as it was not, 
therefore, an acceleration or surrender of the whole 
estate vested in the w'atandar. But it doe.s not appear 
to me to be contrary to the general principle that the 

whole estate must be surrendered as laid down by the 

Privy Council in the case of Behari Lai v. Madho Lai 
A/ffr Oayawal^^^ to regard the tt-alan property wdth its 
special rules of succession as a separate estate vested in 
the watandar and to hold that the rule has no application 
to property like the right to appoint an officiating patil 
which, at most, would be property inalienable under tlie 
Watan Act -without the special sanction of Government. 

The first appeal Court’s, decision decreeing the chiini 
' would, therefore, in my view of the case, have to be 
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conflnned as regards tire non-watan property, but 
reversed and the claim dismissed as regards tlie watan 
property and tlie parties ordered to bear tbeir own 
costs throughout including the costs in this Court. 

The case being thus referred it was argued before 
ISCOtti 'C. J.' ; 


P. D. Bhide, for the appellant (defendant 1) : — 
Timmava was not the nearest reversioner, as on the 
death of Dodangavda, in the absence of heirs as far as 
brother’s sons, the inheritance would go to the grand- 
father’s line. The rule of the Mitakshara and the 
Mayukha is that on the exhaustion of the owner’s line, 
we go to the father’s line and on the exhaustion of the 
latter, we go to tlie grandfather’s line and the gi*and- 
father heads this line. We cannot descend again to 
the father’s line after once the grandfather’s line is 
reached : Mayne’s Hindu Law, paragraph 573. Both 
Timmava and the defendant come in the grandfather’s ' 
line, and hence according to the ruling in Racliava v. 
KciUngapcd^\ the male in the same line excludes the 
female belonging to that line. In Kashihai v. 
Moreslwm'^'^ and Khamlacharya v. Govindachanjcd^\ 
the line is made to begin with the grandfather. Even ih; 
Pacfiava v. Telang, J. starts with grand- 

father’s line, and that is what he has expressed in his 
judgment. The cases in Kesserbai v. Valab 
Nahcdchand Haralcchand v. Hemchand ® and 
liussooba i Y. ZooleldidbaiP'^ do not apply as the point 
and tlie heirship question there were altogether differ- 
ent and are mere obiter dicta m t&i as the |)resent 
question is concerned. The decision in Trilca/oi 
Pursholtam v. Natlia Daji^^ does not apply as there ' 

® (1911) 35 Bom. 889. . , ® (1884) 9 Bom. 31. / ' ('b 
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the competition was not as in the present case between 
brother’s widow and paternal uncle’s sons. Moreover, 
the Bombay rulings have already introduced female 
heirs and the scope of this introduction should not be 
widened bnt their rights should be restricted within 
strict limits and should not be allowed to preponderate 
over those of males. 

The acceleration in the present case is of the whole 
j)roperty which Doddava possessed and the mere right 
to officiate or appoint a deputy not being surrendered 
cannot make it a partial acceleration. The case of 
Behari Lai v. Madho Lai Ahir Gayaival^'^ is the leading 
ease, and all that it says is that the widow should 
surrender all that she has in the property and should 
not reserve her widow’s estate or any interest in the 
property surrendered. Thus Pilu v. Ea&a/i® does not 
apply. The brothei'’s widow Timmava acquiesced for 
over twenty-five years and thus it should be considered 
that she had assented to the acceleration. Timmava 
was also a female reversioner and as such her consent 
would not be very material : Vimcyalc v. Govind 

K. H. Kellcar, for the respondent (plain tifi;) .- — Tim- 
mava being in the father’s line was the nearest 
reversioner and as such should be preferred to the 
paternal cousins. The father’s line should be first 
exhausted after the compact series. The grandfather is 
given a special place but after him the widows of the 
males in tiie compact series and the father’s line would 
be preferred to males coming in the grandfather’s line .- 
Nahalchand Harakchaticl v. Hemchand^^\ Bachava v. 
Kalimjapa LalhiMai BapulJiai v. MankuvarhaiP), 
Kesserhai v. Yalab BaofiY), Vithaldas ManicMas . . 

w (1891) 19 Gal. 236. W) (1884) 9 Boiu. ,31. 

® (3 909) 34 Bom. 165.. f®Ul892) 16 Bom. 716. 

(1900) 25 Bom. 129 at p. 135. ■ .. ' , C«1 (1876) 2 Bom. 3S8. 

(1879) 4 Bom. 138. 



Jeshuha fi'^ 2 a\dt. Rakhmahaiy. Tiikaram<-^K There the 
step-mother and the son’s widow came before the grand- 
father, even apart from the case of the sister who comes 
after the grandmother. In the cases of Khandacharya 
V. Govindacharycd^^ im.diKashi'bai v. Moreslivar^*\ it was 
not necessary to decide whether the line begins with 
that of the grandfather and whether the father’s line 
was or was not to be preferred. 

was only a partial acceleration — the whole 
property was not given to the reversioner — and thus 
according to Pilu y. Bciba]W'> it was inoperative as an 
acceleration. Timmava’s consent was not taken ; 
therefore it cannot be said that there was any 
acceleration, as the nearest heir Tlmmava had not 
• assented. The ruling in Beliari Lai v. Madho Lai Ahir 

GayawalS^'' lays down that the whole of the widow’s 
estate should be surrendered. 

** Scott, 0. J. : — In my opinion Timmava, the widow of 

Kardeppa, Dodangavda’s brother, is a nearer heir of 
Dodangavda than his uncle’s sons, the defendants. 

I entirely agree with the reasoning and conclusion of 
j Hayward J. upon the point. - The compact series of 

I heirs ends with the brother’s sou (Mitakshara, Oh. II, 

sec. V, pi. 2 ; Mayukha, sec. VIII, pi. 18). 

The grandmother’s place is specially fixed, and this 
alone gives her preference over unspecified sa^yindas in 
the line of the father. I can find no reason for treating 
li|iii|fj|)F:;:ihe-brotfier’kyndt)w;:ak"a;^sc^#^(^ 

males capable of inheriting in the line of the grandfather. 
On the contrary the position that brothers’ wives are 
' sapindas in the line of the father for all purposes results ) 

^ « (1879) 4 Bom. 219. 
i ® (1880) 11 Bom. 47. 

; ,, W (1911) 1.8 Bom. L. R. 1006 
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clearly fraiii tlie following passage in tlie Acliarakanda 
of Yijnaneslivara wliicli was discussed in Lalhihliai 
BapuWmi v. Mankuvarhai’^^\ and very recently by tlie 
Judicial Oominitteein Ramcliandra v. VinayaU^\ “ In 
like manner brothers’ wives also are (sapinda relations 
to each other), because they produce one body (the son), 
with those (severally) who have sprung up from one body 
(i e., because they bring forth sons by their union with 
the offspring of one person, and thus their husbands’ 
father is the common bond which connects them).'’ 
Mr. Justice Hayward has referred to Kesserhai v. Valah 
and Naludcliand Sarakchand v. Hemclicmd^^ . 

I will only add in suxiport of his conclusion reference to 
liussooJjai V. ZoolekhabaB^'> and Trikam. Purslwttam v. 
Nafna Daji^^\ In the first of these cases the judgment 
was delivered by Sir Charles Sargent, one of the Judges 
who decided Ramchandra v. Krishnaji^'^ referred to in 
Rachava v. Kalbigapcd^'^ . He said of a step-mother : 

“ it is a necessary inference from... Laldubhai BapuhlmP 
V. Mankiivarha'iP-'^ that she is entitled to inherit as a 
gofraja mpinda. The latter case as explained by the 
Judgment in Rachava v. Kaliagapcd^'^ must be takeii .-is 
deciding that tlie widows of gofraja mpindas in tlie ease 
oficollaterals are to be preferred to the male gotrajas in 
a more remote line, and d fortiori the widow of a male 
gofrajamWie ascending line. . . will have that preference 
over such collateral. . . . The uncle’s sons lire indeed 
mentioned in pi. 4 of Oh. II, sec. 5 of the Mitakshara . . . 
but they cannot be regarded as specially mentioned in 
the succession so as to exclude the operation of the 
above rule.” In Trikam RurshotUim v. Natha Dafik’K 


W (1876) 2 Bom. 388. ' 

(21 (1914) 16 Bom. L. E. 8G3. 
(21 (1879) 4 Bom. 188. , ’ 

<^1 (1884) 9 Bom. .81. , ■ 


(® (1895) 19 Bom. 707. 

, (8) (1911) 36 Bom. 120. 

S. A. No. 624 of 1888 (Uii. Eoji.), 
,® (1892) 16 Bom. 716 at p. 720. 


Oliandavarkar, J, said : “ If once it is conceded that a 
half-sister is a gotraja sapinda she stands nearer to the 
propositus in the line of heirs than a paternal uncle.” 

Order accordingly . 

G. B. E. 


APPELLATE CIVIL. 


Before Mr, Justice Beamcm and Mr. Justice Ilai/ward. 

BHASKAR KORANNE (oeiginal Plaintiff),' Appellant, 
NIVRATTI SAKHAiRAM BIIADULE xVnd otheus (original Deb'end- 
ants) , Respondents.'" 

Hindu Leno — Debts — Wkloio — Duty of v:idoic to 2 )ciy her hushand\s- debts even 
^ though time-barred — Widow not hound to pay debts repudiated by her husband 

^ in his life-time. 

Under Hiiidii Lav’, a vddow is under a pious obligation -to pay her deceased 
husband’s debts, even tlioiigii they may be time-barred ; but she is not bound . 
to pay debts which her deceased husband had repudiated before his death. 

appeal :dronl'-dhO- 

^ J Subordinate ■ Judge with appellate pd^tersl::; 

;»i t the decree passed by. L. . E. J 

Nulkar^ Subordinate Judge at Pandhar-A 

ii-Jk '' ' - ' ■■ ■ 

Suit to recover possession of land. 

One Appa was the original owner of the land. He 
sold it to Ramchandra in 1869. At the same time, the 
latter passed a kararpatra that if Appa repaid 
Es. 600 in six annual instalments of ,Rs. 100 each, he 
iliSi:itl|pAiRd'rbe0hyby::the;land'tp:;A|^i^ 

[ In 18S3, Appa’s heirk sued Ramchandra’s son Datta- ;; 

j trayn. to redeem the land, alleging that the kararpatra ■ 

wms a mortgage. Dattatraya contested thesuit which '' 

A H 1015— 8 , ® ■ r, . 
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Balkrisliiia (defendant No. 5), wlio had purchased 
Appa’.s interest in the land, again sued in 1894 to 
redeem the land. Dattatraya having died, the suit was 
contested by his mother Jankibai. The siiit was dis- 
missed on the ground that it was barred by res 
judicata. 

Shortlj’ afterwards, a consent decree was taken out in 
terms of an agreement under which J ankibai was j)aid 
Es. 650 and Balkrishna was put into possession of the 
Aand.^-r--:./: ■; ; A 

Jankibai having died in 1906, the plaintiff, a rever- 
sioner of Dattatraya, filed the present suit to recover 
possession of the land, alleging that Jankibai had no 
right to alienate the property beyond her life-time. 

The Subordinate Judge dismissed the suit. 

On appeal, the District Judge confirmed the decree 
on the following grounds : — 

A woman’s estate is not a life estate because she can give an absolute and 
complete title under certain circumstances. The nature of her estate must be 
described by tlie restrictions which are placed upon it and not by the terms of 
durationr She is not a trustee for reversioners. She is accountable to no one 
and fully represents the estate and no one has .any vested right in the succes- 
sion as long as she is alive. The limitations upon her estate are the very sub- 
stance of its nature and are not merely imposed upon her for the benefit of the 
reversioners. They exist as fully, if there are absolutely no heirs to take after 
her, as if there were. A widow stands in a different position *.from. that of a 
manager. The latter can act only with the express or implied consent of the 
body of members of a joint Hindu family. In the widow’s case, the 
co-parceners are reduced to herself. She can, therefore, do what the body of 
co-parceners can do subject always, to the condition that she acts fairly to 
the expectant heirs. 

Applying these principles to the facts of the case, I am not prepared to hAd 
that plaintiff has any reason as- reversioner to question the conduct of the said 
Jan Idixii in transferring the suit lands to defendant ISio. 5 in pursuance crf 
terms of hararpatra, Exhibit, 87, which was passed by lier hiislband and 
adopted by her son Dattatraj^a - as,, is .apparent from Exhibit 28. Tlie said 
Jankibai in performing the terms, of dhat ./femjpa/ra and in eoming io uu 
amicable settlement in that matter - has done that which her husband or Iier 
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son or a manager of a joint Hindu family would have done under similar 
circumstances. Kararpatra, Exhibit 87, to which her action is referable is not 
her document. She has not herself incurred any obligation therein. She 
filled the ownership of the estate and could deal with it for aO purposes con- 
sistent with her duty of husbanding its substance honestly for her successors. 
It was not any breach of duty on Janldbai’s part to fulfil the obligations of 
her husband and son under that Jcararpatra, The estate of the last male 
liolder passed to her as an aggregate property and obligations togetlier and she 
was fully justified in fulfuliing the obligations of her husband amd son under 
that Icararpatra, It is urged that tlie claim of defendant Xo. 5 under that 
hararpatra was time-barred when he presented his application to the conci- 
iator of Pandharpur in the matter. I feel grave dou])ts as to the bar of 
limitation argued upon. Assuming that the claim was time-barred, the 
question remains whether decree, Exhibit 31, is liable to be set aside on that 
ground. I ansvrer that question in the negative. The obligation which 
rested upon the said Jankibai under hararpatra, exhibit 87, could not be 
obliterated by the circumstance that the law of limitation barred that claim 
(CJiimnaji v. Dinlcar, I. L. E. 11 Bom. 320 ; Bhau v. Gopala, I. L. E. 11 Bom. 
325 ; Kondappa v. Sahha, I. L. E. 13 Mad. 189 and Udai Ckunder v. 
Ashufosk, I. L. E. 21 Cal. 190). 

The true test is wdi ether Jankibai had acted fairly towards the expectant; 
heirs and wliether defendant Xo. 5 had exercised special circumspection in 
effecting decree, Exhibit 31. That test is fully satisfied in the ease. 

Tlie plaintiff appealed to tlie High. Court. 

P. B. Shingne, for the appellants — A Hindu widow is 
entitled to pay her deceased hnshand’s debts though 
they are time-harred. But this does not mean, that she 
can revise a claim repudiated hy her deceased hnshand. 
Here there was no question of paying off any debt. 

D. A. Tuljapurkar, for the respondents : — The first 
tw^o suits failed on an entirely different point. In each 
of them, the plaintiff alleged that the hararpatra was 
a mortgage and sued to redeem. The hararpatra was 
not held to he inoperative in either suit. Jankibai ^ 
was therefore entitled to act upon the hararpatra and . 
to arrive at an arrangement to carry out its terms. 

BEAMAiy, J. : — The material facts are that in 1869 Appa, “ 
the original owner of this property, sold it to Bam- j 
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claandra and Eamcliandra passed a conteini)ora]ie.otis 
agreement, Exliibit 87, in tlie case, niidex* wliicli lie 
agreed tbat if the vendor Appa paid him Es. 100 every 
year for six years he would reconvey the land. So 
matters stood till after the death of Eamchandra. His 
son Dattatraya was sued in 1883 by the representatives 
in interest of the original owner Appa. The suit took 
the form of a redemption suit, because had it been upon, 
the agreement, merely as an agreement, it is olwious 
that it would have been time-barred. Dattatraya 
resisted this suit. His written statement shows that 
he denied that the agreement had been complied with 
or could now be enforced, and at the same time alleged 
that the transaction was not a mortgage. The defence 
succeeded and the suit was dismissed. 

In 1894 after the death of Dattatraya, Jankibai, who 
as a widovv of Eamchandra and mother of the last male 
holder Dattatraya was in life enjojunent of the estate, 
was again .sued by the representatives in interest of 
Appa foi' the redemption of this mortgage. Tlxe suit 
again failed on the very obvious ground that the claim 
was res jvdicata. 

Immediately’- after this the widow Jankiixai aixpears 
to have entered into what is called a compromise before 
the conciliator and allowed a consent-decree against 
herself for the sale of this land to the representatives of 
Ajjpa for the sum of Es. 650. It is this transaction 
which the plaintiff, yvho is the reversioner of Datta- 
traya’s estate, seeks to have set aside. 

The learned Judge of first appeal relying upon a 
cnn-ent of authority, the effect of which simply is that 
a Hindu widow is under a pious obligation to pay her 
deceased husband’s debts, even though they may be 
time-barred, held, by what we suppose he meant to l.je 
a parity of reasoning, that the widow Jankibai here 
was under the pious obligation to do for the last lioldcj* 




of the estate wliat lie liad empliaticaily declined to do 
for himself. Now none of the authorities cited hy the 
learned Judge in support of his proposition has the 
least bearing upon the facts we have to deal with ; nor 
is there any true analogy between the principle under- 
lying those cases and any principle which could be 
applied here. Put upon purely ethical, not legal 
ground, the reasoning of those cases is clear. The Courts 
have held that a widow is entitled to sell part of the 
ancestral immoveable property to discharge the just 
debts of her husband even though those debts might be 
time-barred, and tliis is based doubtless upon the moral 
duty of discharging the debts of her husband ; and 
again on the assumption that had the husband lived he 
wonld as a moral and upright man have discharged 
them himself. In not one of those cases is to be found 
the slightest indication that the deceased husband had 
ever repudiated the debts before his death which the 
widow paid after his death. 

The case here is, therefore, totally different upon 
moral ijrinciple as well as ui)on its own facts. There is 
no question of any debt here at all ; nor could it he 
seriously contended that iii acting, as she did, the 
widovv' was doing vduit the last male holder woirld have 
done had he been alive, nor can we say that there was 
the least moral obligation upon the widow to restore 
this property to the representatives in interest of Appa 
upon payiiient of the sum for which it had been sold in 
the year 1869. That, as soon as the terms of the agree- 
ment were exhausted, has been held by the Courts to 
have been an out and Out sale. : That was the view 
which Dattatraya himself took of the transaction when 
he successfully resisted the attempt of the represent- 
atives in interest of Appa to redeem ihe property - and : 
if that v?ere so, we are unable to see that the bargain 
was originally an unfair oiie' or that the last ihale 
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; „ inaiating upon adhering atrictly to the — no oi 
,he original hai'gain. So that «e ai'e unable to tind 

' here tlie slightest ground for applying tlie piinciple 

imoii wMcli oalone the learned Judge below appears to 
iiave tbongbt that this alienation by tlie widow w’-as 

Justifiable and ought to be sustained against the rever- 
sioner. 

It has never been contended that there w’as any legal 
necessity for this sale in the ordinary sense of_ those 
words; and but for a general expression used in the 
case of Chhnnaji Govincl Qodbole v. Bmkar Dliondev 
Godhole^^ that a widow may deal with the property 
finally, provided that she is dealing fairly by the 
expectant heirs, we do not think that the learned Judge 
would have been misled into the line of reasoning 
which he hasSfinally adopted. A general expression of 
that kind can hardly take the place of the settled jiiim 
ciples upon which the law governing this class of cases 
has long been established. Such terms as dealing 
■ ]')Y the expectant reversioners aie much too 

loose and general in our opinion to be made the giound 
of law governing the widow’s powers of disposition 
dining her life-time, of ancestral immoveable property. 
The only solid ground upon which such alienations are 
Justified'^ and made good against reversioners will he 
found on analysis in every case to he wiiat is knowm 
as legal necessity. Here there is nothing in the least 
like legal necessity. We are therefore forced to tlie 
conclusion that the learned Judge below wiio has, we 
think, wuitten a very able and careful Judgment lias 
nevertheless entirely misconceived the law, and lias, 
therefore, misapplied it to the facts of the case before 


No. 1 and remand tlie case to the learned Judge below 
to dispose of upon the remaining points awaiting his 
decision in the light of the foregoing remarks. In 
doing so wm must observe ; that the case of the 6th 
defendant has not been dealt with in the Court of first 
appeal. The learned Judge should inquire into and 
decide upon the alleged legal necessity of the mort- 
giige under which the defendant No. d’^claims to hold 
tJie property from the widow Jankibai. Costs will 
abide the final result. 

Decree reversed : case reniaiided. 


APPELLATE CIVIL, 


Before Mr. Justice Beaman and Mr, Justice Hayward. 
JIADHAVBAO KESHAVEAO and ^inothek (oeioinal Defend -ixts) 

ArPELL..NTS, «. SAHBBEAO GANPATEAO and anotheb (oeiqinai! 

Pl A INTI FFs) , Respondents. 

Conainiciion of deed— Simultaneous execution of sale deed and agreement to 
recont-ey— Transaction amounts to mortgage by conditional sale. 

The land ill clispute was sold by the defendants to the plaintiffs’ father on 
the 111! ISin-eiulior 1892 for Es. 300. On the same day, the latter agi-eed with 
the dcLeiulaiiis tnat if they repaid Es. 300 in five years, he would re-sell the land 
li, thorn. From 1895 the defendants were in possession of the land as tenants 
of the phimtiits and paid Es. 18 as rent every year. In 1910, the plaintiffs 
surd to roc.ver possession of the laud. The defendants claimed to redeem 
t lie IiukIs iiliogiiig thal. the transaction of 1892 amounted to mortgage. The 
lii-st Court held that the transaction was a mortgage and allowed redemption ; 
but the lower .appellate Court held that it was a sale and decreed plaintiffs’ 
cLiiDi. The dcfcNidaiit having appealed : — 

ijif-Id, Kseibing the deciee, that in view of tb e facts and the conteinporancoiis 
uatnre of the two documents the proper construction would be that they 
ccmistituitid cunditiunai sale, and that thereat intention of the parties was to ' 
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1914. effect a mortgage by conditional sale by the contempornneoiis execution of iiic 
M iDHAVP 40 re-sale. 

KiissAVBAo Second appeal from the decision of Balak Ram, 
SAtoHAo Assistant Judge of Poona, reversing the decree pas.sed 
: Gakcateao. ijy Y. R. Kotwal, Subordinate Judge at Talegaon. 

Suit to recover possession of land. 

On the 7th Noveniber 1892, the defendtnits sold the 
land in dispute to plaintiffs’ father for Rs. 300. 

The plaintiffs’ father passed on the same day an 
agreement to defendants, agreeing as follows ; — 

It is agreed between ns that if yon both pay Eb. 300 the sale iiioney iu 
Eve years from today, we shali rc-seil the lands to you and will raise no 
olijection. If you do not pay the money in five years, you will liave no right 
■ to ask for a reconveyance and the right will not avail and the sale-deed taken 
is to be considered final. 

From 189.5, the defendants went into possession of the 
land as tenants of the plaintiffs. The rent Rs. 18 was 
paid by the defendants every year. The plaintiffs used 
to pay the assessment which was Rs. ‘32. Tlie price of 
the land, viz. Rs. 300, was found to be inadequate for 
the laud. The khata of the land which stood in the 
name of defendants’ father, was in 1892 transferred to 
the name of defendant No. 1. 

The plaintiffs sued to recover possession of the land in 
3910, relying on the sale-deed of 1892. 

It was contended by the defendants that the transaction 
of 1892 as evidenced by the sale and re-sale uiiiounted to a 
mortgage and that they should be allowed to redetan it. 

The Subordinate Judge held that the transaeiioji was 
a mortgage and passed a redemption decree in favour 
of the defendants allowing them to repay tlse amount 
of Rs. 300 in annual instalments of Rs. 40 eacli. 

The District Judge on appeal reversed the decree on 
the ground that the transaction w'as a sale. He, therefore, 
decreed the plaintiffs’ claim. 
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The defendants appealed to the High Goiirt. 

T. 1?,. Demi, for the appellants The two documents 
being contemporaneous should be read together. When 
so read, the transaction is clearly a mortgage : see 
Jhanda Singh v. Waliid-ud-din’-^^ ; Wajkl AH Khan v. 
Shafakat Husain^'' ; Balkislien Das v. TF. F. Legge^^'^ ; 
and Marnti v. Balajh^h 

The eases of Bhagwan Sakai v. Bhagwan Odd®) 
and Ghularn Nabi Khan v. Niaz-un-nissa^^'^ turned on 
tlie special words in the document for re-sale. The 
remarks in Alder son v. White'^ are distinguishable. 

The test in such cases is, was there a debt ? The 
amount of rent in usufructuary moi’tgages usually 
represents interest payable : see Nagindas v. Kara^^'^. 

A. B. Gumaste, for the respondents : — The construction 
Ijlaced upon the two documents by the lower appellate 
Court is correct. The mere circumstance that the two 
documents are of even date is immaterial. There was 
no pre-existing debt and it does not follow that the 
l)resent transaction was a mortgage : see Ghularn Nabi 
Khan v. Niaz-unaiissa^^^ ; Jhanda Singh v. Wahid-tul- 
di}F'> ; Bhagwan Sahai v. Bhagwan Din^^K 

Hayward, .T. : — The plaintiffs sued as purchasers 
from the defendants to recover laossession of the 
piD'chased lands which were subsequently leased to 
tile defendants. The defendants pleaded that the 
transactions amounted really to a mortgage which they 
were entitled to redeem, and not to a sale and subsequent 
lease owing to a contemporaneous agreement for a 
re-sale. 

a) (1911) 33 All. 585. 

(2) (1910) 3.3 All. 122. 

® (1899) 22 All. 149. 

W) (1900) 2 Bom. L. R. 1058 

iililiiifeiisliSH 


(3) (1890) 12 All. 387. 

W (1910) 33 All. 337. 

17) (1858) 2 DeG. & J. 97. , 

® (1904) 6 Bom. L. R. 6,30. . ; 
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1914 . • The original Court held in all the ciremnstance« that 
Madhaveao ILe two docninents effected a mortgage and not a sale. 
KKSHAvnAo rpi^g appeal Conrt held on a practically similar' 
SAH^BKAa view of the circumstances that the t-wo documents 
(rAXPATiiAo. eoustituted a sale with an agreement for a re-sale. 

The judgment of the learned Subordinate .Judge is 
not as clear as it might have been and consists very 
largely of a vain repetition of the evidence without any 
indication of the particular bearing of the eviclence 
quoted upon the issues to be determined. But it 
appears that the following material facts were hekl 
established. On the 16th of Sej)teniber 1892 a relatioir 
of defendants sold his interest in the lands for Rs. 300 
to one Manikchand. On the 7th of November 1892 
defendants bought out Manikchand for Rs. 300 raised 
by the sale and re-sale in suit. From 1895 onwards the 
defejidants remained in possession as tenants of theii' 
purchaser with liability to pay the assessment amount- 
ing to Rs. 32 at a nominal rent of about Rs. 50. But as a . 
matter of fact the assessment was not paid by the 
tenants but by the purchaser, so that the rent actually 
received was about Rs. 18 only, which would be i]itcrc*s( 
at 6 per cent, on the purchase money Rs. 300, instead 
of the nominal rent of Rs. 50. There was subsequent 
to the sale and re-sale a transfer of the names in favoin- 
of defendant 1, and not in favour of the purchaser in 
the revenue records. There was evidence to siiow fhni 
Rs. 300 was a wholly inadequate price for (he lands. 
Two Kulkarnis stated that a fair rent would Jiave been 
Rs. 75 a year, so that the real value of the lands would 
have been anything from Rs. 750 to Rs. 1,500. It a]q>oaj's 
that these were the facts upon which the original Couri 
held that the real intention of the parties hi e.xecuiJng 
the two documents of sale and re-sale was to effect it 
mortgage and not an absolute sale with agreeiuenl of 
ne-sale. , , ■ 



Tlie first apj)eal Court apj)ears to have accepted these 
facts gejierally, though the learned Judge ■without 
stating definitely that he considered Es. 300 a fair price 
cast sojne doubt upon the value of the lands as estimated. 
On those facts he came to the opposite conclusion, 
namely, that the proper construction of the two docu- 
ments was that they effected an absolute sale with 
an agreement for re-sale. ; ' 

On second appeal to this Oonrt it has been urged 
that in view of the facts established and the contem- 
poraneous nature of the two documents the prox)8r 
construction would be that they constituted conditional 
sale. We have no doubt in all the circumstances that 
that is the proper construction and that the real 
intention of the parties was to effect a mortgage by 
conditional sale by the contemporaneous execution of 
the two documents of sale and I’e-sale. It was suggested 
on the other side that it was not open to ns to speculate , 
on the exact relations of the parties in tliis suit which 
was in form one between a landlord and tenant, but it 
appears to us that the real nature of the leases as well 
as of the transactions of sale and re-sale have been called 
in question in this litigation, and that we are bound 
to consider them in view of the very wide terms of 
section lOA of the DekMian Agriculturists’ Relief Act. 

We must, accordingly, allow this appeal and restore 
the decision of tlie original Court and reverse that of 
the appeal Court. Each party to hear his own costs of ■ 
both appeals. 

Bbamaf, J. : — I concur in the Judgment just delivered 
by my learned brother. I have no doubt but that the 
contemporaneous documents of 1892 do constitute what 
is Jenown in this country as a mortgage by conditional 
sale. Neither have I the least doubt that that was the 
intention of tlie parties executing them. Such mort- 
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gages are legislatively recognised, and I have only to 
observe that in no true mortgage of this class will any 
debt be apparent. It is idle, therefore, to criticise 
mortgages by conditional sale by reference to the 
essential conditions of a mortgage in the English sense 
of that word. It only needs to peruse the Judgments 
of the Courts relating to these mortgages to observe 
how necessary it is to bear this in mind when the 
ciuestion is whether upon an interpretation of documents 
alone the result is a mortgage by conditional sale or an 
out and out sale. 

Appeal alloiued. 

R. B. 


OBIGINAL CIVIL. 


Before Mr. Justice Davar and Mr. Justice Beaman. 

In the matter of the arbitration between the BOMBAY GAS COM.PANY, 
LIMITED AND THE BOMBAY ELECTPJC SUPPLY and TEAMWAYS 
COMPANY, LIMITED. 

M. IL JAEDINE and STUAET MENTETH, Petitioners. 

Indian Electrkiiy Act (IX of 1910), sections . li and 19 — Mesjmnsihility of 
licensee to male full compensation for any damage, detriment or hiconvenience 
caused hy him or hy anyone employed hy him — Damage, vJiether caused in the 
exercise of the powers granted to the licensee. 

A gas coiniiany laid a 3-inch main in a street in Bombay, Subsequently an 
<..lectric supply company caused cables contained in troughing to be laid over 
ihis main in such a maimer that the main for the distance of some 36 feet was 
rendered inaccessible for the purpose of removing the same except by slinging 
the electric company’s cables, by reason of the position of the cables. It was 
foimcl that the work of laying the cables had not been executed, nor must it be 
deemed to have been executed, to the reasonable satisfaction of the gas 
company. 

Subsequently the gas .company desired 'to replace their 3dnch main wit!) a 
I-inch main and for this purpose , opened up the street in question, when they 
discovered the position of the cables. On account of the position, of these 
cables the gas company were compelled to make a diversion in the route taken 
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by their 4-incli main and claimed that the electric supply company should pay 
the cost thereof ; the latter company refused to do so. 

Held, that the damages, if any, suffered by the gas company were damages 
recoverable under section 19 of the Indian Electricity Act of 1910 as the 
damage alleged lay in the gas company being deprived of access to its own 
property (the main) which was inflicted once and for all when the electric 
supply company laid their cables over the main, and that it was a question of 
fact whether such damage had been committed. 

Held f mtlier, that the gas company were not compelled to proceed under 
section 14 of the Act and did not lose their remedies against the electric supply 
compan}^ by reason of their not having availed themselves of the provisions of 
that section. 

Qimre, whether a licensee causing only as little damage, detriment and 
inconvenience as may be is liable for damages under section 19 of the Indian 
Electricity Act (IX of 1910)? 

Disputes having arisen between the Bombay G-as 
Company and the Bombay Electric Supply and Tram- 
ways Company the same were referred to the ai’bitration 
of two arbitrators appointed under section 52 of the 
Electricity Act of 1910, namely, the petitioners. After 
hearing certain evidence the arbitrators submitted to 
the High Court a special case, stating certain questions 
of law involved in the reference on which they craved 
the opinion of the High Court pursuant to the provisions 
of section 10, clause (IS), of the Indian Arbitration Act 
of 1899. 

The facts of the case were as follows .- — For many years 
previous to the year 1907 a S-inch gas main of the 
Bombay Gas OomiDany ran along Bapn Khote Street on 
the south side, the level of the top of the main for the 
distance material in this arbitration being from 2 feet 

inches to 2 feet 5 inches below the level of the surface ■ 
of the road. ; 

Previous to October 1907 the Bombay Electric Supply 
and Tramways Company had been carrying on through 
contractors the work of laying electric traction cables 
in the said street up to within two feet of the said main. 
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On the 28tli of October 1907 tbe Bombay Gas Company 
received written notice that tbe contractors were about 
to proceed with tbe work of laying cables in Baisn 
Kbote Street, such notice being held to have been 
sufficient notice under section 15 (1) of the Indian 
Electricity Act of 1903. Thereafter on the 30th of 
October 1907 and on the following days the contractors 
carried out the -work of laying the abovementioned 
cables from the point already reached by them and laid 
their cables in earthenware troughing diagonally over 
and across the Bombay Oas Company’s 3 inch main so 
as to totally cover the same for the distance of 12 feet 
and to partially cover tbe same for the distance of 6 feet 
5 inches at the south end and of 4 feet 5 inches at the 
north end thereof. For the 12 feet where the troughing 
totally covered the main the level of the bottom of the 
troughing was 3 to 3| inches above the level of the top 
of the gas main ; for the 6 feet 5 inches partly covered 
at the south end the difference between the levels was 
li to 3 inches ; and for the 4 feet 5 inches at the north 
end the difference was from 3| to 7i inches. The work 
on this site was finished in a week. 

No responsible representative of the Bombay Gas 
Company attended the work as it was going on and it 
was found by the arbitrators that the work of laying the 
electric cables at this spot was not executed to the 
reasonable satisfaction of the Bombay Gas Company nor 
must it be deemed to have been so executed. It was 
also found that the 3-inch main for the distance of at 
least 36 :feet was rendered inaccessible for the purpose 
of removing the same, except by slinging the electric 
cables, by reason of the position of the latter. 

Early in 1913 the . Bombay Gas Company being 
desirous of replacing their 3-ineh main with a 4-inch 
inain opened the Bapu Khbte Street and found the cables 
of the Bombay Bleotriq Supply and Tramways Company 
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in the position above described. Owing to the position 
of these cables the Bombay G-as Company were compelled 
to abandon the 3-ineh main so far as the same was 
affected by the cables and laid their 4-inchi main to 
the east of the line of the old main. - 

The Bombay G-as Company claimed from the Bombay 
Electric Supply and Tramways Company the cost of the 
diversion of the gas main but the ia,tter compa,ny refused 
to pay the same. The Bombay Gas Company thereon 
applied to Government. 

The questions of law stated by the petitioners were 
the following : — 

1. Whether nj)on a true construction of Act IX of 
1910 the damage claimed to have been suffered by the 
Gas Company is the subject of compensation under 
section 19 of tJie said Act ? 

2. 'Whether by reason of the . Gas Company not 
having availed themselves of the provisions of 
section 14 of the said Act they are entitled to any 
remedy in respect of the position of the cables ? 

Strang man, for the Bombaj^ Electric Supply and 
Tramwaj^s Company : — Thei e was no dispute till 1913 
when the Gas Company wanted to reislace the 3-inch 
pipe with a 4-inch pipe. 

The Gas Company’s remedy was to follOAv the proce- 
dure, which was quite feasible, laid down in section 14 
of the Act of 1910. 

There is damage, etc., caused by reason of the exercise 
of the powers hut not “ in the exercise ”. It is 
admitted that no damage or inconvenience arose till the 
GaSj^llothSanYj wanted, to day, -a hew 

The damage must be occasioned at: the time: see^- j 
Swansea Goi-poration v. Harpur'^). 
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Under section 18 of the Act of 1903 we are not liable 
for detriment, etc., but only for damage. Damage 
means damage over and above as little damage as 
possible. 

If we cut a trench and cause as little inconvenience 
as reasonably may be we are not liable, bnt if our 
conduct is unreasonable we are liable. 

The claim is for Es. 45-12-6 ; where are the sub- 
stantial damages required by section 19 ? 

Binning, for the Bombay Oas Company : — Damage 
must include detriment and inconvenience. 

There is no qualification of the word “ any ” before 
damage. 

The damage occurred when the pipe was laid down 
and not when we discovered it. In Swansea Corpora- 
tion V. Harptur^^'^ the work had been done properly ; in 
this case there was default, as the work had not been 
done to the satisfaction of the G-as Company. 

There is no resemblance between this case and the 
cases contemplated by section 14 which is only a 
permissive section. 

Having damaged our property they want us to pay 
to make it good. 

Nicholson, for the Arbitrators. 

Strangmcm replies : — It is incorrect to say that we 
have been found to have been in default ; w’'e did all 
that we were bound to do. 

It is impossible to suppose that section 19 contem- 
plated any damage, though literal reading of section 
renders the company liable for any damage they may 
commit. 

The Gas Company were really doing new work. - i 


G. A. V. 


..W tl912]3K. B. 493. 


Tlie judgment of tlie Court was delivered by — 

Davae, J. : — In the special case submitted to us by 
tlie Arbitrators there are two questions for our consi- 
deration. In our opinion the first question referred must 
be answered in the affirmative. Large powers are 
conferred upon licensees under the Act, but these are 
accompanied by certain obligations. Thus, under 
section 19 of the Act of 1910, the licensee is under the 
obligation of causing as little damage, detriment or 
inconvenience as may be in exercise of the powers 
conferred upon him “ and shall make full compensation 
for any damage, detriment or inconvenience caused by 
him or by anyone employed by him ”. The question 
is thus worded : — “ Whether upon a true construction 
of Act IX of 1910 the damage claimed to have been 
suffered by the G-as Company is the subject of com- 
pensation under section 19 of the said Act ? ” Clearly it 
is. For the damage claimed to have been suffered lies in 
the Gas Company having been deprived of access to its 
own property by acts done by the Sniiply Company in 
the exercise of its power. The Supply Comj)any’s 
contention is that such damage could not be the subject 
of compensation under section 19 because it was not 
caused in the “ exercise of the power ” but was a mere 
consequence of what was othei’wise in all respects 
rightly done by the Supply Company in the exercise of 
that power. T£is, in our opinion, is wrong. Whether 
there was in fact damage or not, what is alleged as 
damage was clearly caused once and for all in the 
exercise of the power conferred upon it by the Supply 
Company when by laying its wires over the Gas Com- 
l^any’s pipe it cut the latter off , from reasonable access to 
its own property. The case of Swansea Corporation 
V. Rarpur^'^, cited in support of this contention, is so 
different, both in its facts and the principle upon which 
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: It is further contended on behalf of the Supply Com- 
pany that if in the exercise of the powers conferred ; 

upon it, it has caused as little damage, detriment or 
inconvenience as may be. It cannot be liable in 
under section 19. Whether it has, in fact, caused as 
little damage as may be, is not a question of law but of ; / 
fact, and. must be answered bj^- the Arbitrators. But 
. assuming that that is the true construction of the ; • 
sentence, notwithstanding the words immediately 
following “make full compensation tor any damage ” 
it would still be a question of fact whether and to what 
extent that minimum damage had been exceeded, and, 
if exceeded even by one rnijee, the licensee would be ; 

i’i>bnhd,S|b-pay' that rupee.. The point of the Gas' CbihSv^:;::;;: 
Ypah^s:;Aomplaint is ;thafe more- than this minimum oh ^ ^ 
damage, detiiment or inconvenience loas caused by the ' ** 

Sui^ijly Company, and that is a question yet to be * 

jianswered by the Arbitrators.' : 

illAlAorir : opinion the second ' question must be answered ■ ^ v yytiSB 
i:tSii:|he.afiLrmaMve. ; What'the question really invites US'- 
to do, although it might perhaps have been more i 

i1i||ip|l^v:=wbfded^:and^ihe-::Mouour^^ the . Advocate- . ■ 

General admits this, is to decide whether in this matter 
. ; the Gas Company was bound to proceed under section 14 
or in other words, whether that section applies ; for, 
jif itdoes, there is an end of the Gas Obmpany’s case. ! 

There could be no claim for damages by the operator 
against the owner under that section, of the nature of 
the damages now claimed by the Gas Company. All 
acts done under that section are done by the operator 
or by the owner at his request and expense. It is, there- , ; 

fore, perfectly clear that the operator could not claim 
damages for acts of his own or done on his behalf and 
at his expense by the owner. Here the claim is quite A 

differently grounded. What in effect the Gas Company 
complains of is that was-;, cpt off from access to its ,, 



own property by acts done in the exercise of its power 
by the Supply Company, and that those acts were not 
so done as to cause the least damage, detriment or 
inconvenience to the Gas Company that might be. 

Costs of the reference to be dealt wdth by the 
Arbitrators. b A 

Attorneys for the Arbitrators -.—Messrs. Little Co. 

Attorneys for the Gas Company :—Jies%S7'.s. Cratvford, 
Brown <§• Co. 

Attorneys for the Bombay Electric Supply and Tram- 
ways Company : — Messrs. Craigie, Blunt Caroe. 

H. S. 


APPELLATE CIVIL. 


Before Sir Basil Scotty Ki,, Chief Jusiice, ami Mr. Justice Davar. 

MADHAYEAO MOEESIiVAE AMATYA (oeiginal Plaintiff), 

■ AppelLxVNT, V . KAi^Li KALU GHADI (okiginal Defendant), Eespondent/"' 

Promnclal Small Cause Courts Act {IX of 1S8 7), Schedule If Article IS — 
Revenue Jurisdiction Act {Act X of 1876), section 5, clause. (d)W — 
Civil Procedure Code {Act V of 19GS), Order VIII, Ride 6 — Suit hy an 
Inamdar against a Khaiedar for recovery of sums — Dues — Suit not cognizahle 
hy a Small Cause Court--r Set-off claimed in a cwpacity different from that in 
suit, not allowable. 


^ Second Appeal No. 798 of 1913. 

Section 6, clause (c) of the Eeveuue Jurisdiction Act (Act X of 
1876) is as follows : — 

5. Notliiug in section 4 shall be held to prevent Civil Courts from 
entertaining the following suits : — 

(g) ^ 

(c) Suits between superior holder^ or occupants and inferior holders 
or tenants regarding the dues claimed or recovered from the latter 
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Sums payable by a Khatedar to an Inamdar as superior holder are dues and a 
suit to recover such dues, though less than Es. 600, is not cognizable by a 
'Court of Small Causes and a decree passed in such suit is subject to a second 

appeal. 

In a mit broiiglit by an Inamdar against a Khatedar for the recovery of clues 
in respect of certain immoveable property payable by the Khatedar, the defend 
ant, as a ingarl (worshipper), claimed to set off the stipend payable to him 
by the plaintiff, 

HekK that the defendant could not claim the set-off which was due to him 
ill a different capacity from that in which he held as tenant or Khatedar of 
the plaintiff. 

Second appeal against tlie decision of Y. G. Kadnskar, 
Additional First Class Snbordinate Judge of Ratnaglri, 
with appellate powers, modifying the decree of B. F. 
Rego, Snhordinate Judge of Malwan. 

The plaintiff, as Inamdar, sued to recover from the 
defendant Rs. 39-6-8 on account of arrears of assessment 
of four years. He also claimed Rs. 1-14-2 for costs 
which he had incurred in a suit in the Revenue Court 
to obtain assistance against the defendant and Rs. 3-11-2 
for interest, thus claiming in all Rs. 45. 

The defendant answered inter alia that he had 
co-sharers who were necessary parties, that he was a 
pujari (worshipper) of the village temple and for the 
puja (worship) work he was entitled to get Rs. 6-14-6 
annually, that the said stipend was deducted from the 
assessment in previous years, therefore, it should be 
allowed in the suit, that if the set-off could not he 
allowed, the defendant claimed the stipend in the 
present suit and he had paid the Court-fee for the same 
and that the plaintiff could not recover the costs 
incurred by him in the Revenue Court. 

The plaintiff* filed a counter reply denying the defend- 
ant’s counter claim. , , 

The Snbordinate Judge found that the defendant was 
not entitled to tho. seMff fie [claimed, that the plaintiff 
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cotild recover his costs in the Revenue Court and that 
the plaintiffs claim for interest could not be allowed. 
The Subordinate Judge, therefore, passed a decree for 
the plaintiff for Rs. 11-12-8 after deducting from 
Rs. 39-6-8, the arrears of assessment, the amount of the 
stipend dxie to the defendant for four years, namely, 
Rs. 27-10. 

On appeal by the plaintiff, the appellate Judge 
modified the decree of the first Court by adding to it 
Rs. 1-14-2, the costs which the plaintiff had incurred 
in the Revenue Court. The decree of the appellate 
Court was, therefore, in all for Rs. 13-10-10. 

The plaintiff preferred a second appeal. 

Gr. S. Rao and S. Y. Ahliyankar for the appellant 
(plaintiff). 

A. Cf. Descii for the respondent (defendant) : — We 
have to urge a preliminary objection. The suit being 
for I'ecovery of arrears of assessment is a suit of the 
Small Cause nature and the claim being for an amount 
less than Rs. 500 no second appeal can lie. Article 7 
of Schedule II of the Provincial Small Cause Courts 
Act would not exclude the suit from the Jurisdiction 
of the Court of Small Causes as the suit is not for the 
assessment of rent, nor would Ai-ticle 39 of the Schedule 
help the plaintiff as it applies to the case of a village 
community only. 

Even assuming that this was a suit for rent, which 
it was not under the ruling in Sadashiv v. Ram- ^ 
krishna^^\ such suits have become cognizable by 
Subordinate Judges as provided for in Article 8 by reason 
of the Government Xotification, No. 5271, of the 15th 
September 1911, published in the Bombay Government ;, 
Gazette of the year 1911, Part I, p. 1694, and therefore j 
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the appeal to the District Court was not maintainable, 
much less a second appeal. 

Eao The Inamdar was the superior holder and the 
tenant, the inferior holder. A sum payable by the 
inferior holder to the superior holder was “ dues ” 
payable to the superior holder by reason of his interest 
in immoveable property within the meaning of Article 
13 of Schedule II of the Provincial Small Cause Courts 
Act. The term “ dues ” is used in a similar sense by 
the Legislature in the Bombay Ee venue Jurisdiction 
Act, section 5, clause (c). 

Desai, in reply. 

The preliminary objection was over-ruled. 

Rao for the appellant (plaintiff) : — We contend that 
the order granting set-off to the defendant was contrary 
to the provisions of Order VIII, Eule 6 of the Civil 
Procedure Code as the amount was not due to the 
defendant alone but to him and his bhaubands. 

Desai for the respondent (defendant) We concede 
that the order awarding set-off was not according to 
the provisions of Order VIII, Eule 6, but as the plaintiff' 

, sued the defendant alone without making the defend- 
ant’s bhaubands parties for the purpose of escaping 
from this claim of set-off, the order made by the lower 
Court was equitable and should be confirmed. The 
plaintiff having obtained decrees in Ee venue Courts 
against us, it was not at all necessary for him to file the 
= present suit for harassing us. 

Rao, in reply No doubt we had obtained decrees in 
the Eevenue Court, but it takes a long time to realize 
, the money through the Eevenue Court, and as it was 
likely that the period of limitation for this suit might 
expire, we filed the suit as a matter of precaution. We 
are, willing to give credit to the defendant for whatever 
' ypuld be recovered iff (execution of the Eevenue decrees. 



Inamdar of sums payable by a Khatedar in respect 
of certain immoveable property held by him, under the 
Inamdar as his superior holder. It is contended that 
being for an amount less than Es. 500, and cognizable 
by a Court of Small Causes, no second appeal will lie. 
The question is whether it is cognizable by a Court of 
Small Causes. We have been referred, on the part of 
the appellant, to Article 13 of Schedule II of the 
Provincial Small Cause Courts Act IX of 1887 which 
excepts from the cognizance of a Court of Small Causes 
a suit to enforce payment of dues when the dues are 
payable to a person by reason of his interest in 
immoveable property. Now the sums j)ayable by an 
inferior holder to a superior holder in the Bombay 
Presidency are in another Act of the Imperial Legisla« 
ture characterised as dues : see Revenue Jurisdiction 
Act X of 1876, section 5, clause (c). The monej’-s 
claimed, therefore, in this suit may appropriately be 
described as dues payable to the plaintif: by reason of 
his interest in immoveable property held by the defend- 
ant, and therefore Article 13 of the Schedule of the 
Small Cause Courts Act applies, and this was a suit not 
cognizable by a Court of Small Causes. We, therefore, 
over-rule the jpreliminary objection. 

The defendant does not contest the right of the plaintiff 
to payment of his dues as superior holder, but claims to be 
entitled to set off the stipend payable by the plaintiff to 
certain pujaris of a temple of whom defendant was one. 
That stipend was payable to the defendant and his bhau- 
bands. He, therefore, claims a Set-off in a different 
capacity, in a different category to that in which he 
holds as tenant or Khatedar of the plaintiff, and he 
cannot have the set-off having regard to the provisions j 
of Order VIII, Rule 6. We, therefore, setaside the decree 
of the lower appellate Court which allow’-ed thenet-off 
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claimed by the defendant. Tlie plaintiff is entitled 
to Rs. 41-4-10 (Rs. 39-6-8, the amount of his claim, pins 
Rs. 1-14-2, the amount of costs incurred in the Revenue 
Court), with further interest upon Rs. 41-4-10. We do 
not think that he is entitled to his costs because this 
suit appears to us to have been unnecessarily filed 
having regard to the fact that he had already obtained 
decrees in assistance suits. 

No order as to costs throughout. 

Decree partially set aside. 

G. B. R. 


APPELLATE CIVIL. 

PULL BENCH. 

Before Sir Basil Scott, Kt., Chief Justice, Mr. Justice Dacar and 
Mr. Justice Beaman. 

THOMAS GBOEGB GILBERT FRENCH, Applicant, v. JULIA FRENCH, 

Opponent/"' 

Bombay Cbnl Courts Act {XiV of 1889), section 16— Indian Divorce Act 
(IV of 1869), sections 4,^ 6, 7, 8, and 15— Decree for dissolution of marri- 
ager— Assistant Judge — Jurisdiction. 

Section 16 of the Bombay Civil Courts Act (XIV of 1869) does not 
authorize any reference to an Assistant Judge to decide a suit under the Indian 
Divorce Act (IV of 1869). 

Reference under section 17 of the Indian Divorce 
Act (XIV of 1869) made by S. N. Sathaye, Assistant 
Judge of Dharwar, for the confirmation of the decree; 
nisi in miscellaneous application No. 15 of 1913. 

This was a proceeding started by the applicant in the 
District Court of Dharwar for dissolution of marriages 
nnder the Indian Divorce Act. At the time of the 

» Civil Referenoe No.,,6 of 1914. 


VOL. XXXIX.] 


137 


BOMBAY SERIES. 

distribution, of work in tke District Court and the 
Assistant Judge’s Court, the application was transferred 
for trial and disposal to the Court of the Assistant 
Judge without the knowledge of the District Judge, 
and that Court, on inquiry, passed a decree wm which 
was referred to the High Court for confirmation. 

There was no appearance for the parties. 

The judgment of the Full Bench was delivered by 

Scott, C. J. : — This is a decree passed by the Assistant 
Judge of Dharwar for dissolution of marriage under the 
Divorce Act. The Assistant Judge presumed that he 
had jurisdiction, believing that the suit had been 
referred to him for trial by the District Judge under 
section 16 of the Bombay Civil Courts Act. We have 
referred to the District Judge and we find that as a 
matter of fact the case was not referred by him to the 
Assistant Judge, but it seems to have been sent to the 
latter by the Clerk of the Court, as though it were a 
mere matter of administrative routine, and the question 
of referring it under section 16 was never bi’ought 
before the District Judge at all. 

We are of opinion, however, that even if it had been 
referred by the District Judge to the Assistant Judge, 
the latter would have had no power to deal with the 
case under section 16 of the Bombay Civil Courts Act ; 
for though section 16 empowers the District Judge 
to refer to the Assistant Judge suits, where the subject- 
matter does not exceed a certain amount or value, and 
applications or references under special Acts, it does 
not, in our opinion, authorise him to refer suits for 
dissolution of marriage, for we think that such suits 
cannot be appropriately described as applications under 
a special Act. They are suits (see sections 4, 6, 7, 8 
and 15 of the Divorce Act) but not suits the subject- 
matter of which is capable of valuation. Being of 
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to an Assistant Judge to decide a suit under tlie Divorce 
iAi?£-^^Ve'inugt decline, to^confirm the decree. , ^ v .;/ 

Under section 115 of the Civil Procedure Code we 
set aside the decree which has been passed and remand 
the case to the District Judge for trial. 

Decree set aside and case remanded. 

; ^ G. B. E. ' 
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Before Mr. Jusiice Beaman and Mr. Justice Hayward. 

i:Si0iDd B.AMCH ANDKA KULK AENI "(qrigh^al Plaintiff), 'Appellant, 
w Defendant),; ;Ee,sp,qndent.:,^^‘:;, 

Civil Procedure Code (xiet V of 1 90S), section 11, Explanation IV, Order IL 
Rule 2 — DehhlwM Agr 101(111111311 Relief Act (XYII of IS 79), seetwm 12 
and IS — Prior and subsequent mortgages upon the same lyroperty by the same 
mortgagor to co-parcener mortgagees — Suit on subsequent mortgage without 
reference to the prior mortgage — Subsequent suit on the prior mortgage — 
Separate causes of action — Subsequent suit barred — B.es judicata — Finding 
as a matter of fact that the two mortgages had been transactions '‘‘out of 
vMch the suit has arisenP 

.? A mortgagee, who lias two mortgages of different dates upon the same 
; property, having sued upon a mortgage of the later date and having had the 
property sold without reference to the prior mortgage, cannot afterv/ards bring 
a suit on the prior mortgage though the causes of action for the two suits are 
distinct. This rule is not the result of Order II, Rule 2 of the Civil Procedure 
Code (Act V of 1908) but it depends upon the principle of res judkata^ 

Per Hayward J. : — If the. two mortgages had been found as a matter of fact 
to have been transactions “ out of , which the siih has arisen,” the subBeqnent 
suit on the prior mortgage ’would have further been barred in view of tbe 
previous suit on the subsequent mortgage by the provisions of Order II, Rule 2 
of the Code and the special provisions of section 13 of tiio Dekklian 
Agriculturists’ Relief Act (XVII of. 1879). 



Poona, tinder section 54 of tlie Dekklian Agriculturists’ 

F :?i; :;vF:i : ipelief : Act "pi VII of : 1879);''in'' ■■Eevision;; • ApplicatioAt: 

i -1 Pile reference was -made : in tke following ternis;::--AlFFlF 

^ I Iiave tbe honour to refer the following question of Jiay for tlie doternuna- 

rioii of their Lordsldps, tuVo, whether a mortgagee who ha>s sevcrrJ mortgages 
on tlie same property can treat them, with respect to the punoKions of 
Ojiler II, II 111 e 2 of the Civil Proeediu'e Code, as separate causes id! action, or 
whellicr the}^ conslitute one cause of action, so tliat if lie sues in respect of one 
of trie mortgages, lie cannot aftervvards sue in respect of an earlier one on the 
same proiierty ? 

The facts out of vrhicli the question arises are as follows. In 1903 
defendant’s grandfather mortgaged his house to the plaintifl-, Dhondo. In 
1908 he mortgaged the same house and the yard (hahhal) attached to it to 
plaiutiif’s brother Sadashiv. In 1911 Vvlieri Dhondo and Sadashiv admittedly 
formed a joint family, of which Dhondo vras the manager, Sadashiv brought a 
suit in respect of the mortgage of 1908 with the cognizance and consent of 
^ brother Dhondo. Sadashiv obtained a decree for recovery of Rs. 116-8-0 

by saie of tlie mortgaged property, which decree plaintiff states has not been . 
satisfied. Plaintiff now sues on tlie prior mortgage of 1903, the cause of 
action on ^Y]lich arose in 1904. Tlie Sub- Judge of eJumiar raised tlio issue.,.. 

.. the present salt barred under the Order II, Rule 2 of tlie Civil Procedure 

Code in view of the fact tliat the cause of action on the footing of plaint bond 
had already arisen in 1911 ?” This issue he answers in the ailirmative, relying 
on tiie ruling in Keshavnm v, Ranchhod, I. L. R. 30 Bom. 15G, and the First 
Class Subordinate Judge, wdio has reported on the case under section 53 of the 
' ' - Dekkhan Agriculturists’ Relief Act, agrees with liim. 

; Assuming that the morgagee in the case of both bonds was virtually the 

same in consequence of the plaintiff being joint -with his hrotlier Sadashiv 
in 1911 (and I do not see any sufficient ground to differ from the Sub- Judge 
^ on this point), the question still remains whether the claim in respect of 

the prior mortgage of 1903 was in respect of the same cause of action as the 
claim in respect of the later bond of 1908, '.within the meaning of the 
Order II, Rule 2. This is a point wdiich was left open. by the Privy Council io 
' Sri'^Gopal V. FritU Shirjh, I. L. R. 24, AIL 429 at p. 439, and which I do not - 
' understand to have been expressly decided in KesUwam v. BimMod, where 

(at page 163) reference is expressly made to the qixerry raised in the foriner 
I case. ' Also, as I read KesJiavram^s case^ the; determination of this particular 

I question was not necessary for the exact point raised in that case, w., 
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Wiietlier piaititiff in that suit could mamtain a suit to recover the sum due on a 
later mortgage by sale of the property subject to a prior mortgage (c/. the 
remarks as to this in Gobind Perskad v. Harihar Char an, I. L. B. 38 
Caltaitta 60 at p. 63)~ I do not, therefore, think ihdii Keshavrairt’ s Ccase can be 
taken as a binding ruling that Order II, Eiile 2 applies even though the causes 
of action are diffeient in regard to the two mortgages. It seenrs to me that the 
cause of action can only be considered to be the same if the pi’ior moiigage 
became merged in the later mortgage ; but the law is that a mortgage is not 
merged by the taking of a new mortgage on the same property to cover the 
original debt and further advances {see Halsburys’ Laws of England, Yol. 21 , 
p. 326). I may also refer to Mulla’s Code of Civil. Procedure, 5tli e(,lition, 
p, 333 and G hose’s law of mortgage, 4th edition, p. 594, in support of 
the doubt I feel as to the correctness of the view taken by the tv/o Siibordlnato 
Judges. As the point is an important one and it is not, in the view I take, 
clc^aiiy covered by the ruling in Keshamm's case, I submit I am justitied in 
making this reference in spite of what was said in Bhanaji v. DeBrito, 
I. L. E. 30 Bom. 226. 

My own opinion for the reasons already given is that the suit is not barred 
-by Order II, Enle 2 ;.biitat the same time as the defendant is an agricuituiist, 
it is doubtful whether (in view of the special provisions of section 13 of the 
Dekkhan Agricnltmists’ Belief Act, under wdiich an account between the parties 
has to be taken f rom the commence meJit of the transactions between them) there 
was not an implied obligation on Dhondo and Sadashiv to have joined in one 
suit against the defendant in respect of the two mortgages as is allowed by 
Order II, Kuie 2, and whether as they have not done so, the present suit is not 
barred. This also is a point of law on which I feel a reasonable doubt and 
wl'iicli I would venture to I’efer for the decision of tlie Higii Court, should tlioy 
agree with my opinion on the other point. I am inclined to tliink it should he 
answered in the aflirmative, i, e., that the suit is barred. 

B. V. Demi (amicKS curice) for tlie appellant (plaint- 
ilE) : — Tlie (juestion is whether Order II, Rule 2 of the 
Civil Procedure Code is a bar to the present suit. It 
refers to more reliefs than one in respect of the same 
cause of action. If there are different causes of action, 
then the Rule does not apply. Here there are two 
separate mortgages, one of 1903 and the other of 1908. 
Before the mortgage of 1908 the plaintiff could liave 
brought a suit on the mortgage of 1903. Therefore in 
the present case it cannot be said that there is only one 
cause of action in. respect of the two mortgages and if 
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there are two causes of action, then clearly the Exile is 
not a bar to the present suit. 

In the case of Sri Gopal y. Pirthi Singifi^ their 
Lordships of the Privy Conncil left o|)en the question 
in connection with section 4S of the Code of 1882. The 
cases which apparently lay down that section 43 is a 
bar are cases under a mortgage and their Lordships of 
the Pi'ivy Council in deciding whether section 43 is a 
bar have not interpreted the section by itself but have 
read it along with section 85 of the Transfer of Property 
Act. That section requires that all persons interested 
in the mortgage should be parties to the suit. The 
ruling in Keshavram v. RanchhoS^'^ is to the same 
effect. Ixi that case what was mortgaged a second time 
was the surplus of the previous debt and the first 
mortgage was clearly mentioned in the second. All 
the cases prior to 1908 have lost their binding authority 
because section 85 of the Transfer of Property Act, 
which was applicable to such transactions, has been 
repealed and it is re-enadted in Order XXXIV, Eule 1 
of the Civil Procedure Code of 1908 with the addition 
of an explanation which distingixishes all the previous 
cases. The explanation clearly shows that in a suit by 
a paisiive mortgagee, the prior mortgagee need not 
be joiaed. Therefore section 85 of the Transfer of 
Property Act being no longer a bar to a suit like the 
present, section 4.3 of the old Code can also be no longer 
a bar. The decision in Gohind Pershad v. Harihw' 
Oharaid-^'^ shows that a person' holding several mort- 
gages can bring a suit on a prior mortgage without 
joining the claims on later mortgages. , 

V. V. Bhadkamkdr (amims. 0^^ for the respond- 
ent (defendant) : — The present ' .suit is cleaiiy bari’ed by 
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Code of 1882. Here tlie same person Imlds difteien- 
mortgages on one and the same property. He ^ may 
hrin" soit on a suhseqnent mortgage and maj sell 
the mopmt'v in execution of his decree with the result 
tharthe property may. fetch less than its actual vamc 


hecause there is a suhsisting prior mortgage, iin 
ohiect of section 8.5 of the Transfer oi Property Act jms 
to'protect the interests of &oud/trfe purchasers 
Karain Banerjee v. Kumm Kwmavi 
Gohind Pershad v. Earihar Charan^^ it was neld that 
lltiiiadsuitrcah liodu^ 

^ decree suh|ect tq^the- 

liliipnt-:, mortgage,:^ 

brings' a suit on the other mortgage, the smt would he 

barred. 

:il'ilhe'^^:teeisioh^'' in '■ ; Natm Krislmama 
Annangava Cliariw’?^ also shows that if a mortgagee 
omits to mention hisjiecond mortgage, he cannot after- 
wards sue on his second mortgage. 

I h ip reply :“"Tlio I’uling in Edthu iLTisltncwtci 

Chariar v. AnnaMjara ChariaA^^ was arrived at before 
section 85 of the Transfer of Property Act was repealed 
^and incorporated in the explanation to Rule 1, Order 
ffil2i3L2HP"of'':Me-*6iwdlProeedur6;l 
' the "present case the property is not ordered to be 
sold hnt the decretal amount is made payable by 

Tiie case of] Pdyunci Se^fici Scimincithciu y, Pcinci 

Lma Palardappa'-^'^ gives the meaning of the words 
“ causes of action”. Section 34 of the Ceylon Civil 
Procedure Code is the same as Order II, Rule 2 of the 
Indian Civil Procedure Code of 1908. We submit that 

a) (1910) 37 Cal. 589. (3) (1907) 30 Mad. 35,3. 

(3) (1910) 38 Qal. 60. ;• _ '“0 [1914] A. 0. 018. 
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Beaman, J. : — This is a Reference by the District 
Judge of Poona under section 54 of the Dekkhan Agri- Dhosdo 
Guitarists’ Relief Act. The principal question referred 
to us, put in the simplest language, is whether a inort- Bsiikaji. 
gagee having twomiortgages of different dates upon the 
same i^roperty may sue upon the mortgage of later date 
first, and having had the property sold without refer- ^ t 
ence to the prior mortgage can thereafter bring a 
separate suit on the prior nnortgage. We think that 
he cannot do so. In our opinion the question is not to 
be answered under Order II, Rule 2. The causes of 
.action, certainly are distinct. It could hardly be 
seriously contended, we Think, that in such circum-Y 
stances if the mortgagee allowed the prior mortgage to ^ 
be time-barred, he could not sue upon the puisne mort- : 
gage, or again, that by doing so he could revive the 
prior mortgage which had become time-barred. Thus, : / 
it is clear, that the causes of action are not the same. 

The answer then will have to be sought by reference, 
we think, to tlie general piinciples of the law of mort- 
gage and res judicata. The rule is that where there 
are several mortgages upon the same property, any 
mortgagee suing upon liis mortgage must make all the 
other mortgagees, as well as the mortgagor, parties to 
the suit. To this rule there are exceiitious. Until the 
alteration of section 85 of the Transfer of Property Act 
by Order XXXIY, Rale 1, the Courts appear to have 
put a very strict iafcerpretatioa upon the words of old 
section 85 of the Transfer of Property Act. But there 
can be no doubt that under the general law of mortgage 
as administered in England a puisne mortgagee might 
sue his mortgagor, if he chose to do so, for foreclosure 
and sale, without making a prior mortgagee a party to 
the suit, and the result of such a suit between a puisne . 
mortgagee and his mortgagor woTild be to have the 
property sold, as it is said, subject 4o 'the prior mortgage. 
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Accurately stated in all cases of tliat kind wliat is really 
sold is not the property at all but tlie rigid to redeem 
tbe prior mortgage upon it. 

Similarly when a puisne mortgagee sues tlie mort- 
gagor and joins a prior mortgagee, tbe effect of tbe suit 
between tbe puisne mortgagee and tbe mortgagor is 
exactly tbe same as tbougb tbe prior mortgagee bad 
not been a party to it, assuming (1) that tbe mortgagee 
bas insisted upon bis rights ; (2) that neither tbe puisne 
mortgagee nor tbe mortgagor bas redeemed him in 
tbe suit. Then tbe result would be^ that tbe property 
would be sold subject to that prior mortgage as between 
tbe puisne mortgagee and tbe mortgagor. In other 
words again, what would be sold would not be tbe 
proi)erty but the right to redeem tbe prior mortgagee. 
It is equally clear, we think, that in a suit so framed if 
tbe prior mortgagee did not choose to assert bis rights, 
although a i)arty to tbe suit, tbe result would be that 
the property would be sold free of that mortgage, and 
that the prior mortgagee would be disentitled to assert 
any rights be might otherwise have bad under his prior 
mortgage against a purchaser at any such sale. That 
rule depends upon tbe principle of res /McZmafa. This 
is very clearly apparent from tbe dicta of their Lord- 
ships of tbe Privy Council in Sri Gopal v. Prifht 
SingJfiK 

In our oinnion, precisely the same result is worked 
out where tbe puisne mortgagee suing on his puisne 
mortgage is himself a prior mortgagee. By no stretch 
of fictional forms or flctioiial ideas can it be said, we 
' think, that in such circumstances he is not a party to 
the suit. He is just as much a party as though be bad 
been impleaded by a puisne mortgagee other than 
himself. So that wbme a mortgagee holds two mort- 
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gages of tiiiferent dates upon the same property, and 
sues upon the later mortgage, he must he deemed to be 
a party to the suit in a position to assert any rights he 
might have under his prior mortgage. There might be 
no objection in such circumstances to his reserving 
those rights, as tliough he and the prior mortgagee 
■were different x^ersons, and so have the property put to 
sale su’oject to the prior mortgage. But if he inalies no 
mention of Ids rights as lirior mortgagee, tlten he is in 
the same position, we conceive, as a i)rior mortgagee 
would be, if being duly impleaded, he did not attempt 
to assert his rights. In .such cases the decision in Sri 
Gopal SinghP-^ is conclusive, establishing that 

such a prior mortgagee would be precluded from bring- 
ing another suit upon his prior mortgage against the 
jpurchaser at the sale ; that is to say, the matter would 
be res judicata against the prior mortgagee. 

This being our view, it follows that 'we must answer 
the question asked us by the leaimed District- Judge in 
the negative. He has referred- to us a subsidiary ques- 
tion under the si)ecial provisions of section 13 (6) of the 
Dekkhan Agriculturists’ Relief Act ux)on which, I 
believe, my brother Hayward will exx>ress our opinion, 
though in the view we take, it is not essential to the 
decision of the suit upon wddeh the first question has 
been referred to us. 

We wish to expresslour tlianks to the learned gentle- 
men. who afforded us much assistance: as amici curice 
during the argument. 

Ha yward, J. : — I entirely concur with regard to ' 
the first question that prior and subsequent mortgages 
in favour of one mortgagee cannot be considered one 
cause of action so as to bar separate suits under Order 
II, Rule 2. They must, in my . opinion, ordinarily 

{« ( 1902 ) 24 All. 429 . , 
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constitute two different causes of action, as causes of 
action are said to comprise all facts material to prove 
tlie particular suits, and, clearly in the case of sej^arate 
mortgages, there would be different facts which would 
have to he proved to establish the separate suits. So 
that there could be no bar to separate suits under 
Order II, Eule 2. 

I also concur with regard to the further question 
w’liich thereon arises, that the prior mortgage must be 
considered as necessarily brought iu by way of defence 
in a suit on the subsec|uent mortgage in favour of the 
same mortgagee under Order XXXIV, Eule 1, and that 
tBifeiiureAo plead -the / prior : moi-tgagetin the :suit /Gn/::the= 
subsequent mortgage would give rise to res judicata 
under section 11, Explanation IV, of the Civil Procedure 
Code. TJie several decisions quoted before us in support 
of this propositiou, namely, Darasami v. Venlcatasesha- 
; Keshavram v. Iianchhocl^^'> ; and Ha-ri Nara- 
fjfn.ijBcmerjm '^^ Mttmari Dasij^'^ all proceeded 

on the assumption that prior mortgagees 'were in all cases 
necessary defendants in suits brought by subsequent 
mortgagees under section 85 of the Transfer of Property 
Act. But it has since been made clear that they are 
not necessary defendants and that it is a matter of the 
choice of the subsequent mortgagees by the Explana- 
tion to Order XXXIV, Eule 1 of the Civil Procedure 
Code. So the further question wMch has arisen must 
be thus stated : whether the prior mortgagee can 
practically be left out of the suit by the subsequent 
mortgagee where the two mortgages are vested in the 
same mortgagee, so as to avoid the penalty of res judi- 
cata which would otherwise result under the decision 
of the Pri\y Coxincil in Sri Gopal v. Prithi SingU^\ 

W (1901) 25 Mad. 108. ' h t®) (1910) 37 Cal. 589. • ' - 

(1006) 30 Bom. 166. .. ■ , / (1902) 24 All 429. ■ 
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The matter is in my opinion not free from difficulty, 
but after consideration it does not seem to me practic- 
able to hold tlie prior mortgagee in such a case not to 
be a party, when he is himself actually represented in 
the case, with fall knowledge of the prior mortgage as 
subsequent mortgagee. Nor would there be any 
I)rejiidice to him in so holding because he would be 
able, if lie so desired, to keep his prior inortgag'e altTO 
by requiring that the sale of the property should be 
subject to the prior mortgage, or in the alternative he 
might allow the sale free of the prior mortgage and 
recover the amount due on the prior mortgage out of 
the proceeds of the sale on the subsequent mortgage. 
This is clear from the provisions of Rules 12 and 13 of 
Order XXXIV. On the other hand, if the prior mort-' : 
gagee were held in such a case not to be a party and 
not bound to disclose his prior mortgage though him- 
self the subsequent mortgagee, the ruling would, in 
my opinion, open the door to possible fraud in the 
subsequent dealings with the property and would tend 
to defeat the general policy of finally settling all 
questions regarding mortgaged property in one suit, 
and of limiting litigation, nndciiyiiig the various 
q)rovisions of the Transfer of Property Act and the 
Civil Procedure Code. 

"Witli regard to the subsidiary question whether in 
any case the prior mortgage and the subsequent mort- 
gage must not be held to be one cause of action in view 
of the special provisions of sections 12 and 13 of the 
Dekkhan Agriculturists’ Relief Act, it is not strictly 
necessary, in view of onr decision on the preceding 
qirestions, to come to any definite decision ; nor does it 
appear to me that the materials before ns are sufficient 
to enable ns to arrive at such a decision. It will be 
sufficient, therefore, merely to indicate that it would 
■depend on the question of fact, as pointed out in the 

-/• H, 1110— 4 , ■ _ , . ' ' ' ■■■: _ ■ ' ^ 
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decisions in Mahcidu v. Bajaram'-^'^ and Goiml Pv.rii- 
shoiani v. Yashtvcmtrav^^'^ -wlietliei* tlie two mortgages 
can be said to be independent transaction or transactions 
“ out of wbicli tlie suit has arisen ’’ witliin tbe meaning 
of section 13 of the Dekkban Agriculturists’ Belief Act. 

If it bad been found as a matter of fact that tbe tians- 
actions were transactions “ out of wbich the suit bas 
arisen ”, then tbey would bave constituted tbe same 
cause of action, and the subsequent suit would bave 
been barred under Order II, Buie 2, by reason of tbe 
sirecial provisions of section 13 of tbe Dekkban Agri - 
culturists’ Belief Act. 

So that tbe reply to tbe questions put to us must, in 
my opinion, be that tbe subsequent suit on tbe prior 
mortgage was barred by reason of tbe 'decree in tbe 
previous suit on the subsequent mortgage as res judi- 
cata under section 11, Explanation IV, of tbe Civil “ 

Procedure Code, and that in any case, if tbe two mort- 
gages bad been found as a matter of fact to bave been 
transactions “ out of which tlie suit has arisen ”, the • 

subsequent suit on the prior mortgage would bave 
further been barred in view of the previous suit on the 
subsequent mortgage by tbe provision of Order II,. 

Buie 2, and the si^ecial provisions of section 13 of the 
Dekkban Agriculturists’ Belief Act. 

Order accordingly. 


« (1887) P. J. 216. 


® (1887) P. J. 273. 


APPELLATE CIVIL. 

Before 2h\ Jmtice Beaman and Mr. Justice Hayimnl 

3:^IJRUSH0TTA.M DAJI MANDLIK (opaamAL D-iIfen-dant), Appellant, t?. 

^ PANDURANG CHIKTAAIAN BIWALKAIl (original Plaintiff), 

Eespondent.'"' 

specific Relief Act (I of 1817), section 39 — Indian Evidence xict (I of 187:2), 
section 52 — Civil Procedure Code (Act Y of 190S), section 100, Order TI, 
Rule 6 — Suit to set aside a sale-deed — Specific allegations of coercion made in 
the pjlalnt — Allegations disbelieved — Different I'lnd of coercion held probable 
on other circumstances cuid doubts — Finding not secuiidmu allegata et 
probata — Substantial error in procedure — Ground for setting aside what 
mlgld otherwise be a conclusion of fact. 

Plaintiff sued the defendant to set aside a sale-deed on the ground of 
coercion of a particular kind under section 39 of the Specific Relief Act 
(I of 1877). Both the lower Courts disbelieved the allegations of coercion 
made in the plaint, but granted relief to the plaintiff on the ground that on a 
* consideration of other circumstances the plaintiff must have been deceitftdly 

decoyed into going quietly and privately to the defendant’s mandag^ (open 
shed) and there tlirough fear of possible violence made to sign tlie document. 

'# On second appeal by the defendant, 

Held, reversing the decree and dismissing the suit, that a suspicion of some 
kind or other undefined coercion was not suflicient to support tiic plea of 
coercion, the plea being not secundum allegata et probata. 

Alotee Ball Opnidhlyci v. Juggurnath Eshench under Singh w 

Shamacliurn Bhuttoi^i and Balaji v. Gangadhar'At , referred to. 

' ' Per Ilaywccrd J. : — Where fraud or coercion are alleged, detailed particulars 

must be given in the pleadings and parties must be strictly confined to that 



Where particulars of coercion alleged are wholly rejected and evidence 
disbelieved, and a vague and different kind of coercion is held to have been 
probalde on other circumstances and doubts, there is a substautiLil error in 
procedure resulting in a finding not secmdwn allegata et probata and not 
sustainable ill law. - . . 

Second Appeal No. 119 of 1913. , 

(1) (1836) 5 W. R,, P. C. 25. , . (2) (ig^g) n Moo. I. A. 7, ; ^ 

, (3) (1908) 32 Bom. 255. , . . ; 
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Pev Becman J. A plaintiff who comes to Court alleging fraud or coercion 
in respect of whicli the law requires him to give particulars and he being 
JiisViciicved upon every material one of them cannot be given relief. 

Y\1icu a liading is absolutely unsupported by any evidence at all, that is a 
:;:-'unul for setting aside what might otherwise be a conclusion of fact. 

Yriiou t;ie Court lias found a case required to be made by the plaintiff uot 
proved and has found anotlier case imsupported in its most essential point by 
any evidence at all, proved, and so substituted the latter for the former, there 
is a substantial error in procedure under section 100 of the Civil Procedure- 
Code (Act C of 1908) 

SecoisD appeal against the decision of J. D. Diksliit, 
District Judge of Tirana, confirming the decree of 
V. S. Xerui’kar, Siiljordinate Judge of Murbad. 

|0::ITKb:|>laintifi sued for; a declaration Uiat: a sale-deed- 
I paisedi by the defendant was void for want of 

consideration and that it was taken from him under 
coercion by tlie defendant. The plaint alleged that the 
defendant, witli the object of getting the plaintiff’s 
signature to the sale-deed by force, came to the 
plaintiff’s house at night on the 29th November 1908 and 
with the assistance of six men forcibly carried away the 
plain tiff to tlie defendant’s mandap (open ’shed), 
severely beat him and made him put his signature to 
the document which was already written, that the 
plaintiff, thereupon, filed a complaint against the 
' defendant before the First Class Magistrate, Kalyan, 
on the 1st December 1908, that the first Class Magistrate 
committed the case to the Sessions Court at Tirana 
wliich acquitted the defendant, that the defendant also 
had filed a complaint against the irlain tiff to the effect 
that the plaintiff had, on the 29th November 1908, 
entered the defendant’s house at night for committing 
a theft of the sale-deed but the plaintiff was acquitted 
- by the First Class Magistrate who heard both the 
complainte and that the plaintiff’s signature to the sale- 
; deed having thus been taken by force and the plaintiff 



not having got any consideration for it, the docnniert 
^ / was' nnlhand:: voM^ ngaihst; him. Heheedhe: snitiv " 

The defendant answered mter alia that the plaintilt' 
volniitarily passed the sale-deed in defendant’s favoni- 
for Es. 995, that ont of the said sum the plaintiff was 
paid b.y the defendant Rs. 400 by w^'ay of earnest money, 
that on tlie 20tii September 1908 the plaintiff wa.s paid 
Rs. 500 more and lie executed the sale-deed, tJiat 
the plaiiitl if v\dth the object of swallowing the amount 
Wir -- - ' of -Ss. 900 paid to him by the defendant, once entered 

loot ; ; d at night and stole away the . sale- • 

lOO.O;: ideed, other papers ,and articles, -that the defendant, : 

IlfOl' • therefore, prosecuted the piaiatiS: before the First Class ' 
lllOO;. ; Magistrate who acquitted him, that thel defendant::^as- 
also prosecuted by the plaintiff who was,: howci^pl 
acquitted by the Sessions Court at Thana, that after thhs- 
^ prosecutions had ended, the sale-deed was presented iby, 

the defendant to the District Registrar for registi’ation 
and it was duly registered, that the defendant had 
already paid Rs. 900 to the plaintiff for the sale-deed 
and he was ready and willing to pay the balance of 
Rs. 95 and that the plaintiff’s suit was false and should 
ypib 0 • ■ be dism ' : 

The Subordinate Judge found that the plaintiff’s 
signature to the sale-deed. Exhibit 12, was taken by the 
defendant by force and violence, that it was not 
proved by the defendant that the plaintiff passed the 
deed in suit for consideration and voluntarily and that 
i; the plaintiff was entitled to have the sale-deed can- 

celled. The following decretal order was, therefore, 

I, tlierofore, adjudge that Exhibit 12 mentioned in the plaint is void and order .. 
it to he delivered up and cancelled, the signature' of plaintifL* upon it having 
been taken by defendant under coercion- and no money having been paid! 
thereunder to plaintiff. , ^ 
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I furtlier order that defendant do pay all costs of piaHitiff and that a copy 
of the decree of the Court he sent to the officer in whose office the document 
Exhibit 12 has been registered, 

III Ms jiidgiiieiit the Suhordiiiate Judge remarked : — 

The eircranstances refen-ed to above point to the conclusion that plaintiffi 
must have put his signature on Exhibit 12 under coercion. That some sort of 
violence was used against plaintiff is apparent from the evidence of the Sub- 
Assistant Surgeon (Exhibit 64), examined in this case. I have already stated 
that plaintiffi has given an exaggerated account of the violence done to him 
and lias failed to prove it. The deposition of Exhibit 04, however, proves that 
some violence was used against plaintiff and it might have been that plaintiif 
affixed his signature out of fear of further violence. No stronger proof of 
the violence can be expected in this case. The eircuiiistances warranted above 
prove that jlaintifl: must have made his signatrue to Exhilut 12 under coercion 
and not voluntarily and that no money was paid to plaintiff by defendant. 

Plaintiif is therefore entitled to have the deed (Exhibit 12) set aside. Plaintiif 
has bu’ought the present suit under section 39 of the Sp>eciiic Pielief Act for 
hawng Exhibit 12 adjudged void. Defendant’s pleader takes objection to tlie 
maintainability of tlie suit under section 39 of the Specific Relief Act. 

Defendant’s pleader urges that plaintiff has admitted in his deposition before the 
Comi that he has parted v.'itli ownersliip in the plaint property in favour of 
Iiis purchasers and tliat no property is left with him at pi-esent. The learned 
pleader cites I. L. R. 13 Madras 549 in support of his contentions and urges 
tliat plaintiif having no interest in the properly mentioned in exhi])it 12 lias no 
reasonable apprebension that such instrument, if left outstanding, may cause 
liim serious injury.” I, however, think that plaintiff has a right to bring the 
present suit. He has, no doubt, transferred his property in favour of strangers. 
He, liowever, says tiiat he has passed sale-deeds in favour of his father-in-law, 
nut for any consideration received by him, but simply to force out Exlnbit 12 
into puh'lidty as he had suspected that defendant has got it written in Lus name. 
It cannot therefore he said that plaintiff has no interest in the pj'op(:rty left. 
His futbor-in-law does not come and say that plaiutitf has sold some property to 
him for consideration. Then again plaintiffi has sold parts of tlie proper!}' to 
diitcreut persons and these persons are likely to sue him if defendant dis- 
pos,sosses them on the strength of Exhibit 12. rTaintiff then has reasonable 
a]jpreliension that Exhibit 12, if left outstanding, would cause serious loss to 
him. His case is governed by the ruling reported in I. L. R. 23 Bombay 375 
in which tlie tailing; quoted by defendant’s learned pleader is referred to 

and m.)t ipiite approved of by their Lordships. 

0x1 appeal by the defendant the District Judge foxmd 
that the plamtiffi was piititted to the relief by can- 



cellation of Exhibit 12 ^and that the plaintiff was 
entitled to maintain tlie suit having regard to the fact 
that he had no subsisting interest in the property at 
the time of the institution of the suit. On the said find- 
ings the decree was confirmed. The District Judge 
observed:—' . ; ^ 

The learned Snb-Jndg'e has entered into a thorough-going’ and painstaking, 
iuqiviry and carefully considered all the eAddence and the arguments adduced in 
the case ; and I see no reason to dilfer from the conclusions to N\'hich he has 
come. It v;as argued that the Suh- Judge made for the plaintiff a case which 
he had not set up. I do not see much force in the argument. No dould the 
facts may have been at little exaggerated, or the plaintiff may not have been 
able to substantiate all the allegations made by him, for reasons which it is not 
possible to explain, but all the facts and circumstances point to but one 
conclusion, that the plaintiff’s signature on the sale-deed must have been 
olitained by force and against his will. The defendant has been proved to be 
a bully and he at one time had actually attempted to attack his adopted father. 
Since his father’s death he has nearly disposed of all his property and reduced 
himself to penury and is now seeking to go behind the 'solemn document which 
he and his father executed in plaintiff’s favour by trying to set up an oral 
agreement m derogation of the deed and fabricating on the strengtli of such 
an unfounded agreement a document like Exhibit 12. 

The clefendaiit preferred a second appeal. 

B. G. Kher for the appellant (defendant) : — The 
plaintiff sued to have tlie sale-deed in suit set aside 
on the ground that it was obtained from him by the 
use of violence and in his pleadings he gave all the 
material i>articnlars of the violence used. The lower 
Courts entirely disbelieved the plaintiff’s evidence and 
found that violence could not have been exercised in 
the manner alleged by the plaintiff and yet they decreed 
Ills claim on the ground that the circumstances of the 
case made it probable that violence must have been used, 
if not in the manner alleged, in some otlier unknown 
l|}|iifieiil|i|iiliShisti||stin|ii|i;^o^ 

, Order VI, Rule 4 of the Civil Procedure Code makes 
it incumbent on the plaintiff to give particulars in oases 
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where undue influence, fraud, &c. are alleged. AVlien 
the plaintifl: gives sucii particulars lie should not he 
allowed to make out and to succeed" on a diheient and 
new case not raised in the pleadings. If the Court 
makes out for a party a case not set up by him and not 
the evidence, the High Court can, in such 
a case, even"set aside a finding of fact. Shivahasava w 
^Sangappci^. Bam Gopal v. iShamskliaion^^^ Mahomed 
Mira Bcivtdhar v. Scivvasi Vijciya Bagiiiitiadha Gopa- 
In Motee Lall Opudhiya v. Juggiirna-th Gtm/^'> 
the Privy Council have laid down that when duress or 
‘fraud is alleged the onus is oh the plaintifl; to prove his 
allegations. Mere possibility or even probability that 
there may have heen snch an origin of the transaction 
is not sufficient for' setting aside an instrument. 

The issues regarding coercion were irregularly framed 
and were unnecessarily wide and vague. Besides, the 
onus of proving voluntary execution of the sale-deed 
and consideration for the same was wrongly thrown 
on the defendant. This was a material irregularity and 
it resulted in substantial injustice. The lower Courts 
merely inferred coercion because defendant failed to 
prove* consideration and voluntary execution of the 
deed. This is wrong. Kaleepershad Teivarree v. Rajah 
Sahib Perhlad Sein^^. 

I The plaintiff could not maintain this suit under 
section 39 of the Specific Relief Act. At the time of the 
suit he had no interest in the property. He had already 
conveyed the whole of it to others. Such suits ai*e 
allowed on, the principle of quia timet ^'■here there is 
no actual injury but only fear of snch injury. Such 
apprehension must, however, he “reasonable”. A 
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person, wlio seeics to set aside a deed relating to pi-operty 
to wliicli he has absolutely 110 title, etinuot be sakl to 
have “ reasonable apprehension ” that such a deed, if 
left outstanding, may cause liim serious injury ; 
Banerji on Rpec die Relief, pp. 601 and 607. 

A covenant of title and indemnity by the transferor 
to the transferees is not sufficient to cau.se "reasonable 
apprehension'’ : JMuia v. Beni .Ram^^\ lyya^pa rv. 
Ra i / uila’/rs'li in a n . 

The case of Kotrabasmppaya v. Ciunivij-fippaynS^^ is 
distingaishable. The decision of every case mnst 
depend on its own circnnistances and facts. 

G. S. Rao for the respondent (plaintiff) :--Both the 
lower Courts liave found as a fact that tire sale-deed in 
suit was obtained untler coercion. Tlio correctness of 
that finding cannot be impeached in second appeal. 
Theie was no substantial error or defect in procedure. 
Both the lower Courts have considered the evidence 
and decided that the document could not have been 
passed voluntarily. The issues raised were quite phuu. 
Wliat has to be looked at is die substance of t!te plead- 
ings and not every minor detail : Hnnoomanpeesdud 
Pantlay v. IBissuynal Bahooee MnnraJ Koo)iiveree^^\ 
Amrito Lall Daft v. Surnomoye Dassee^^\ Surroanding 
circ urn stances are valuable as evidence. It has been 
held by the Privy Council as well as by all the High 
Courts that except as provided in section 100 of the Civil ■ 
Procedure Code an appeal will lie to the High Court only 
on a question of law : Miissummat Durga GlioudhrcmG' 


W (1887) 9 Ail 439. 

(2) (1890) 13 Mad. 549. 
(•9 (1898) 23 bom. 375. 


W) (1866) 6 Mou. I. A, 393 ut p. 410. ' 
W (1897) 24 Cal. 589. ’ " . 

(8) ,(1890) L. R. 171. A. 122. 


m (1902) 26 ,Boin, 617. 
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Panclurang 'v. Anant^^ and J3a,l Kishen v. Jasoda 
Kuar^\ Besides substantial justice has to be done. The 
medical evidence in the case, the trembling nature of the 
signature and the delay in presenting the document for 
registration clearly point to only one conclusion. - 

All the documents, namely, the sale-deed and tvro 
other documents connected with it, contain indemnity 
clauses. The plaintiff has “ reasonable apprehension ” 
that he may be sued by the defendant for the return of 
the purchase-money and also for damages for selling 
him the property already sold to other persons. 
Further, there is the clanger of the vendees suing the 
plaintiff for tlie retuim of their purchase-money. The 
ruling in Jhuna v. Beni has no application. 

The Bombay High Court has held in Kotrcibassappaya v. 
Chenvirappayai-^' that it is not absolutely necessary for 
the plaintiff to have some interest in the x>i’operty so 
that he ma 3 - be able to sue under section 39 of the 
Specific Relief’ Act. The ruling in lyyappa v. Bam.a~ 
lakshmanimai-^^ was considered there and disapproved. 

Haywaed, J. : — The plaintiff sued the defendant 
to set aside a sale-deed on the ground of coercion under 
section 39 of the Specific Relief Act. The plaintiff 
stated in the plaint that he was able to write his 
signature, and tliat the defendant with the object of 
getting that signature by force came to his liouse on the 
night of the 29th November 1908, and with the assist- 
ance of si.N:; men forcibly' carried him awa}" to the 
defendant’s mandap), severely beat him and made him 
sign his name on the document. The plaintiff farther 
alleged in his deposition that on the night of 29th 
November 1908 he was sitting in his Court-yard after 

« (190.8) .5 Bom. L. B. 966. . (1887) 9 All. 439. 

t^h(1885) 7 All. 765. ' <4} (igDS) 23 Bom. 376, ■ 

® :(i890) 13 Mad. .549. 
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taking iiis supper, when tke defendant, who was helped 
by five other men, at once came up to him, gave him a 
blow, and asked him to sign a document shown him by 
defendant ; that, on his persisting in refusing to sign it, 
be was picked up bodily by the defendant and his live 
comrades and taken to the mandap in front of the 
liouse of the defendant which was near by, and was 
there kicked and struck with blows so very severely that 
he nearly lost his consciousness ; that his Avife, who had 
witnessed from inside her house the assault committed 
on her husband, followed him when he was removed 
by the defendant and his comrades, crying for help all 
the while ; that the wife, who was prevented by the 
threats of the defendant from entering the mandap, 
finding her husband being mercilessly kicked and struck 
with blows, cried out from the place where she was 
standing and advised him to sign the document rather 
than lose liis life on account of the thrashing he w’^as 
subjected to ; that he, thereupon, put his sigjuature to the 
document. 

The defendant's allegation was that on the night in 
question the plaintiff entered his house with the object 
of stealing this ijarticular document, and that whilst 
plaintiff was about to run away with a bundle contain- 
ing this and other connected papers, he was arrested 
with the help of the defendant’s companions. 

The learned Subordinate Judge held that the plain- 
tiff’s story was not proved, and in so doing remarked 
that “ his story as it has been unfolded in his deposition 
and in the depositions of his witnesses is incredible. I, 
therefore, come to the conclusion that the plaintiff’s 
allegations regarding the violence used towards him and 
his having been subjected to severe beating are not 
proved. The facts show that if plaintiff was subjected 
to any violence by the defendant it would not have been ' 
in the , manner described by the plaintiff and his 
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witnesses.” The learned Judge then proceeded to 
consider certain other circumstances leading up to tJie 
document in dispute, and came to the conclusion that 
some other kind of coercion must have been caused in 
consei-iuence of which the document was signed, and 
he relied in coming to this conclusion very hugely on 
his dis]>elief of the counter story of the theft told by the 
defenda.nl. He remarked that “ the defendant says that 
plaintiff had entered his house with the object of steal- 
ing the document and whilst plaintiff was about to ruji 
away with a 1)undle of paj-iers lie was aia'ested. The 
defendant’s story is that plaintiff and hi,s comardes stole 
[ away the sale-deed ” but in view of the other circum- 
stances be came to the conclusion that “ the defendant’s 
story regarding the theft falls to the ground.” The 
learned Judge accordingly gave a decree foj’ cancella- 
tion of the document upon these fiiral grounds : — 

Tlie imrsi.siiblcMAJiidusion. tbereforo, is that plaiiitilf mibst not haA^e Axilun- 
turily Nipu'd the hooniueiit. lie must have been made lu sign it against his 
will. Of course the evidiuiet' td* violence is not satisfactory. J tliink the 
evidence in tlie case is I found to be unsatisfactory. The defendant is not 
expected to be so very slujfid as to openly pi-acti.se violence oii plaintiff. Tt 
must have been done ])y Idm privately in his house by enticing plaintiff to come 
there. Plaintiff must have gone voluntarily to defendant's house with ills 
turhau un, and it was tlierc that the document was ready written, and in the 
presence of ilic attesting witnesses and the writer plaintiffs signature was 
taken on that night, and in accordance Avith the ]dan prcAiously laid out, the cry 
was then raised of theft by the defendant. 1 1 aA^e already stated that an 
exaggerated account the violence done has ]>eeii given ; that the Doctor 
provetl that some violence vras used against plaintiff, and it might ha\'e boiai 
that plaintiff ailixed his signature on.t of fear of further violence. Xo stronger 
proof of The violence can lie expected in this case. The circumstances 
Avarranteil alauve prove that plaintiff must IjaA-e made ids signature to the 
document nndei' coercion. 

The learned District Judge ou fii-st appeal appeai-s to 
have taken the same view’- and confirmed the decision. 
He did not go into the evidence in detail, but said this : 

Xo doubt the facte may have been a little exag-gerated, or the pkintiffi may 
not have iieen able to substantiate all the allegations made by him, for reasons 
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\vhich it is liot possible to explain, but all the facts and circumstances point 
to but oiiii conclusion, that ihe plaintiif’s signature on the sale-deed must have 
been obtained by force and against his will. 

He tJieii briefly referred to tlie other circumstances 
and recorded his disbelief in the story of the theft .set up 
In’' the defendant. He also appeared to rely on further 
ruieonnected circumstances said to indicate the bad 
character of the defendant. 

On second appeal to this Court, the coiitention in sub- 
stance has been that it was contrary to tlie procedure 
prescribed by law to reject the evidence adduced in 
suijport of the plaiutiil's speciflc allegatioiis of coercion 
and to hold on a consideration of other circumstances 
and a disbelief of the story of the defendant that there 
must have been some other undefined kind of coercion. 
This contention Las, in our opinion, been shorv.n to have 
been well founded by the detailed extracts just recited 
from the isleadings and the judgments. They have in- 
dicated bej^ond doubt that the speciflc allegations were 
that the plaintiff was carried off openly by force and 
severely beateji and under violent compulsion made to 
sign the document. Tliese allegations were all dis- 
believed and the surprising result was arrived at, on a 
consideration of other circumstances, that the plaintiff 
must have been deceitfully decoyed into going quietly 
and privately through fear of possible violence, and made 
to sign the document. These other circumstances have 
not been clearly arranged either in the rambling 
judgment of the learned Subordinate Judge or in the 
brief references of tlie District Judge. But they would 
appear so far as we have been able to gather as follows : — 

The ]3laintiif originally obtained a sale-deed of the 
property in dispute for Rs. 900 odd on the 17th of 
l ebruary 1905. but was alleged by defendant to have 
entered at the same time into an oral agreement for 
resale, which 'was alleged to have been reduced sub- 
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sequently to writing about June 1905. Tbe allegations 
as to the resale agreement were held not proved. 
Earnest money said to have been Rs. 400 was alleged by 
defendant to have been paid in respect of this agreement 
of resale on the 24th of April 1908. This allegation also 
was held not proved. Then ‘ plaintiff executed the 
resale-deed according to his allegation under the 
coercion of the defendant. The stamp paper for that 
document was dated. the 29th of April 1908, and Rs. 500 
balance of purchase-money was alleged to have been 
paid on execution of the document between the 17th 
and 21st of September 1908. The plaintiff denied 
execution as on those dates but he made an apiDlication 
to the Registrar alleging that a false deed had been 
executed, and would be presented for registration, 
dated the 29th of October 1908, and he exialained that 
with a view to bringing that false deed to light — what- 
ever he meant by that — he passed two further resale- 
deeds to his father-in-law for no consideration on the 
10th and 17th of November 1908. Then plaintiff 
received some slight braises or scratches in the events 
which have been the main subject of this trial, 
described by the one side as the forcible execution and 
on the other as the attemj)t to steal the resale-deed on 
the 29th November 1908. Criminal proceedings were 
instituted on either side but ended eventually in 
mutual failure and the resale-deed was registered in 
November 1909. It is not for us to substitute our view 
of what those circumstances really indicated for the 
conclusions of those charged with the responsibility of 
determining the facts but it is clear from a consideration 
of those circumstances and the observations thei*eon in 
the Judgments that they were regarded as establishing 
no more than a suspicion or mere probability that the 
plaintiff had been deceitfully decoyed into going 
quietly to the defendant’s mandap some time on the 
29th November 1908, and there privately been made to 
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sign tlie doctinient by some kind or other of undefined 
coercion. Now snch a suspicion or mere probability' 
would, in any case, not have been sufficient to support a 
plea of coercion as pointed out by the Privy Council in 
the case of Motee Lall Opudhiya v. Juggurnath Gurg^'^ 
quite apart from the consideration that it was not 
secundum allegata et probata, namely, that it was not 
the case set uj) by tire plaintiff nor was it supported by 
the evidence on wliich lie relied but depended on other 
circumstances couiiled with doubts entertained as to 
the veracity of the defendant by both the learned 
Subordinate .ludge and the District Judge and coupled 
■with aspersions on the character of defendant relied on 
contrary to the provisions of section 52, Indian 
Evidence Act, by the learned District Judge. The rule 
mentioned by the Privy Council in the case of Motee, 
Lall Opiulhiya v. Juggurnath Gurg^'-'^ would, in fact, 
appear to be the basis of the rule that where fraud or 
coercion are alleged detailed particulars must be given 
in the pleadings, a rule now expressly laid down in Order 
VI, Rule 6 of the Schedule to the Civil Procedure Code. 
When particulars have been given, the parties should 
be strictly^ confined to that state of facts as indicated by 
the Privy Council in tlie cases oiEshenchunder Singh 
V. Sharnachurn Bhutto^^ and Abdul Hossein Zenall 
Abadi v. Charles Agnew Ttiymer^^h The necessity of 
strict adherence to these rules and of special care in 
framing an issue on a plea of fraud — the remarks apply 
equally to a plea of coerCioji — was insisted on 
strongly by^ Chandavarkar J. in the case of Balaji v. 
GangadhaA^ . The present case is, in our opinion, . 
a marked instance of the dangers of departing from , 
those wholesome I’ules. Particulars of the coercion 

, , « (183G) 5 W. R., P. G. 25. ' ® (1887) llBom. 620 at pp. 642-, i ' 

® (1866) 11 Moo I. A. 7, (1908) 32 Bom. 255. 


161 

1914. 


PciilTSHOT- 
TAM DaJT 
V. 

PAXEUEAXa 

Chiktamax. 



162 . ' 
1914. 


PUEUSHOT- 
. TilM DaJI 

Panditbang 

CaiKTAMAX. 


alleged were here given in the plaint and i'nrther 
elucidated in the plaintiff’s deposition and supported 
by definite witnesses to the effect that there had been 
open and violent abduction and severe beating ’to 
procure signature of the document. These parti- 
culars were wholly rejected and the evidence held to be 
entirely false. Nevertheless a vagae and materially 
different kind of coercion wms lieid to have been 
probable on other circumstances and doubts as to the 
veracity and good character of the defendant to the 
effect that there had been secret seduction and probably 
some force or threat of violence to procure signature of 
the document and this was rendered possible by a loose 
issue as to force and violence framed by the learned 
Subordinate Judge and a looser issue still as to title to 
cancellation of the document framed on appeal by the 
learned District Judge. We are, therefore, of opinion 
that there was substantial error in procedure resulting 
in a finding not secundu/m allegata et probata and not 
sustainable in law and that we must, therefore, reverse 
the decrees of the lower Courts. 

With regard to the subsidiary contention raised on 
this second appeal, namely, that the plaintiff’ was not 
entitled to sue as he had transferred the propertj^ in 
suit to his father-in-law and others and therefore had. 
no interest in maintaining the suit, it has been urged 
in reply that he was in danger by reason of the docu- 
ment in suit, on the one hand, of being sued bj^ tlie 
defendant for the purchase-money in case the defendant 
should be ousted from possession, and, on the other 
hiind, of being sued by his father-in-law or otlier 
vendees for damages in case the sale to them should be 
set aside at the instance of defendant. It appears to us 
that this reply must be allowed as indicating sufficient 
interest in the document to support the suit. We are 
fortified in that decision by a consideration of the 
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remarks in the case of Kotrahassappaya v. Glienvir- 
appaya'^'^. 

We must, however, for the other reasons ali’eady 
stated, dismiss the suit with costs throughout and reverse 
the decrees of the lower Courts. 

Beaman, J. I have only come to the same 
conclusion after the most anxious consideration of all 
the arguments addi’essed to us in support of the decree 
appealed against. No Court has been more jealous, and 
with rare exceptions, more consistent in the construc- 
tion it has always put upon section 100 of the Civil 
Procedure Code, and I should be sorry to think that 
any decision of mine might be used to let in appeals 
against what are really decisions upon questions of fact, 
however gross or inexcusably wrong sucli decisions 
might appear in the eyes of this Court. But it cerlainlj^ 
does seem to me a strange thing that a plaintiff, who 
conies into Court alleging fraud or coercion, in respect 
of whicli the law, as is w^ell known, requires him to 
give particulars, should give every particular which 
must be within liis own knowledge, and after being 
disbelieved upon every material one of them should 
yet be given relief. It is here tliat I think this is a 
very special case and distingiiishahle from those 
innnmeralile cases in which tlie decision of the Court 
below is arrived at upon a question of fact and does not 
fall within the conteniiilation or the language of 
section 100, for although in apiiearance, as Mr. Kao has 
strenuously contended, the finding of both Courts is a 
finding of fact, taking this form that the plaintiff was 
coerced into signing the document which he now seeks 
to have cancelled, that will be, I believe, found on 
analysis not to be really a finding of fact whicli binds 
or ought to bind this Court, for in all such cases it does 
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seem to me that where the fraud or the coercion alleged 
must by law be supported by particulars, it is only 
after the due proof and establishment of those 
particulars that the Courts can find as a fact that the 
alleged fraud or coercion is proved. I do not think 
that it is open to a Court to give the- go-bye to every 
material particular alleged, and yet to reach the 
conclusion which ought only to be reached by those 
steps. Here, for example,_the allegation of the plaintiff 
is that the coercion was quite open and iii view of 
witnesses. The finding of the Court below is that 
wdiat coercion there was w^as done in seci'et, and tliat 
there can be and is no evidence of it. That appears to 
me then to be a finding absolutely unsupported by any 
evidence at all. But that again is a sufficient ground 
for setting aside wdiat might otherwise be a conclusion 
of fact. It is quite true that the Court has sought to 
confirm this conclusion by reference to extraneous and 
surrounding circumstances wdiich my brother Hayward 
has fully dealt ■with. I am not now concerned witli 
any criticism of the Court’s method there. I desire to 
found my conclusion on this point that wdiat \vas 
essential to be found before there can be any finding of 
fact binding upon this Court never has been found, 
namely, the particulars alleged by the plaintiff, and 
that what wuxs substituted for them, and was absolutely 
necessary to be substituted for them before any of the 
surrounding circumstances could be brought in by way 
of confirmation, is a finding admittedly, I think, not 
supported by any evidence at all. Therefore, it does 
appear to me that this is clearly a case in which there 
lias been an error of lawr notwithstanding the 
■appearance of the finding of the Court below-, or, to put 
it under another head of section 100, there is a 
substantial error in procedure, inasmuch as the Court 
has found the case required to be made by the plaintiff 
not proved, and has found aqother case unsupported in 
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i ts most essential by any evidence at all, proved, 
and so substituted tlie latter for tlie former. For these 
reasons I would concur with the judgment and in the 
order just pronounced and proj)osed by my learned 
brother. 

Decrees reversed cmd suit dismissed. 

- G. B. E. 


APPELLATE CIVIL. . 

Before Sir Basil Scott, Kt., Chief Justice, and Mr Justice Hayicard. 

SITA1LU[ ^[ORAPFA NA^yALE (original Defendant), xVppellant,* v. 
SHUT KIIANDOBA and SHRI YEKVIRA DEVI by their Vahivatdar 
VISHYANATH DNYANOBA BATHANE (original Plaintiff), Re- 
spondent/"' 

DehMi an Agriculturists Relief Act (XVII of 1S79), sectiom S (?/.;), 10 and 
o3i^) — Suit falling under section 3 (lo) — Decision not apjyealahle — Revision 
hy District Judge. 

Tlie decision iii a suit falling under section 3 (w) of the Dekklian Agiiciil- 
turists' Relief Act (XVII of 1879) is not appealable according to the provisions 
of section 10 of the Act. Under section 53 of the Act, the District Judge 
alone and not tlie Subordinate Judge of the First Class is authorised, in such a 
case, to pass an order in revision. 

Appeal against the order passed by V. N. Rahurkar, 
First Class Subordinate Judge of Satara with apjpellate 
powers, remanding the case to the first Court at Karad 
for trial of issues. 

Appeal No. 10 of 19 14 from order. 

0) Sections 3 (w), 10 and 53 of the Dekkhan AgTiculturists’ Relief Act 
(XVII of 1879) are as follows 

3. The provisions of tliis Chapter (that is, Chapter 11) shali apply to : — 

(\y) Suits for the recovery of money alleged ^to be due to the plaintiff — 

On account of money lent or advanced to, or paid for, the defendant, 
or as the price of goods sold, or c ’ 

On an account stated between the plaintiff and defendant, or , , ; 

On a written or unwritten engagement.for the payment of money not 
hei-einbefore provided for, . ‘ 
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The plaintiff sued to rescover from the defendant 
Es. 60, at the rate of Es. 20 per year, spent by the 
jilaintiff on behalf of the defendant on account of the 
expenses o'f an idol. ® 

The defendant denied mter alia his liability to 
contribute to the expense incurred by the plaintiff. 

Tlie Sxil 3 ordinate Judge found that the defendant was 
]iot liable and dismissed the suit. 

The plaintiff having appealed, the appellate Court 
remanded the case to the first Court for the determina- 
tion of the question whether the plaintiff had spent 
^ money and the expense was necessary ? 

The defendant appealed against the order of remand. 

M. V. Bhaf for the appellant (defendant) : — This was a 
. suit for contribution by one sharer against another. It 
fell under clause (w) of section 3 of the Dekkhan 
Agriculturists' Eelief Act, and under section 10 of the 
Act, the decision of the first Court was not appealable. 
Therefore the proceedings in appeal before the First 


10. No appeal sliall lie from any decree or order passed in any suit to 
wldcb this Chapter (that is, Chapter 11) applies. 

53. Tiio District Judge may, for the purpose of satisfying himself of the 
legality or pnipricty of any decree or order passed by the Subordinate Jiidg’o 
in any suit or other matter under Chapter II, Chapter IV or Chapter VI of this 
Act, and as to tlie regularity of the proceedings therein, call for and examine 
the record of .such suit or matter, and pass such decree or oj‘der thereon as he 
thinks tit ; 

and uii}' Assistant Judge or Subordinate Judge appointed by tlie Local Cloven^ 
incnt under section 52 may similarly, in any distiict for which he is appointed, 
call for and examine the record of any such suit or matter, and, if lie sec 
cause tberofor, may refer the same, -with his remarks thereon, to the District 
Judge, and the District Judge may pass such decree or order on the case as he 

Provided that no decree or order shall be reversed or altered for any error 
or defect or otherwise, unless a failure of justice appears to have taken place. 
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Class Subordinate Judge with appellate powers were 
'iiltra vires and the remand order^passed by him was 
without jnrisdiction. 

J. i?. Glmrj)ure for the respondent (plaintiff) : — Under 
section 53 of the Dekkhan Agriculturists’ Belief Act 
tlie First Class Subordinate Judge with appellate iiowers 
bad power to revise the proceedings before the Court 
of trial. The appeal Court was approached by a petition 
of revision but that Court treated the petition as an 
ai^peal. This vras simi^ly a mistake of form. The First 
Class Subordinate Judge had jurisdiction to remand the 
case for trial of the issue left undetermined. 

Scott, C. J. ; — This was a suit falling under section 3 
(w) of the Dekkiian Agriculturists’ Relief Act. That 
being so, according to the provisions of section 10 no 
appeal lay from the decision of the first Court. The 
appeal, however, has been entertained and disposed of 
by Mr. Eahurkar, the First Class Subordinate Jiidge. 
We think it is clear, having regard to the terms of 
section 53, that the First Class Subordinate Judge was 
not authorised to pass any decree or order in a matter 
which could be entertained under section 53, and if it 
were necessary to i^ass any order in revision, such order 
should have been passed by the District Judge. The 
most we can do here is to set aside the decree of the 
First Class Subordinate Judge and remit the application 
of the appellant from the decision of the first Court to 
the District Judge, who may, if he thinks fit, treat it as 
an application in I’evision' under section 53, and pass 
such order as he thinks necessary under the circum- - 
stances. Costs to be dealt with by the District Judge. 

Decree set aside and case remitted. 


1914. 


Sit ARAM 
IViuEARFA 

V. 

Sluii 

Km AX DO BA. 



TJiE lNi)'f AN LAW ELPOETS. [VOL. XXXIX. 

. Before Sir Basil Scott, Kt, Chief Justice, ami Mr. Jmlke Hayward. 

SADIIl’ KAMDAS GOP ALDAS (original Puiktjff), Appellant, v. 
BALDSVDASJI KAUSHALyADASJI (oeiginal Deeendant 1), 

IiE:^i*OXDENT.'" 

Hhidu- Law — 2[ilahsharii^ chap. J/, see. 5, para. 2 — Claini hy plaintljf 
as Fitral Chela to recover the property of a deceased Bairayi — Claim not 
maintalnahle on the ground of custom and Llinila Ltuc — Bairagis — Sei'/iyasis 
— Hermit,^ ascetic,' stfuleni in theology — Heirs — Preceptor, virtuous pupil and 
spiritual brother in reverse order. 

The plaintiif claiiaiug ay Pitrai Chela of a deceased Bairagi sued to recover 
the property of the deceased. 

Ilcdd, uisiiiissing the suit, that both on the gTOund of custom and on tlie 
ground ot Hindu Law the plainthf had failed to make out his case. 

Tiie declared heir of a Saoyasi under the Mitakshara is a virtuous pupil. 
According' to the Mitakshara, cliap. II, sec. 8, para. 2, the heirs of the 
property ui' a hermit, of an ascetic and of a student in theology are the 
preceptor, the virtuous pupil and the spiritual brother belonging to the same 
hennitage in the inverse order. 

Quart, whether Bairagis can be classed as Sanyasis because tbe order of 
Bairagis is not confined to the nieinbers of the twice born castes. 

B'jest appeal against tlie decision of H. A. Moliile, 
Additional First Class Subordinate Judge of Abiaedabad, 
dismissing tlie plaintiff’s claim in suit No. 815 of 1910. 

Tlie plaintiff sued to recover possession of the immove- 
able and moveable properties specified in llie plaint 
alleging that a Sadhu (Bairagi) by name Bajrangdas 
Govardhandas was the owner of the properties, that 
Bajrangdas lived at Dakore and died on the 1st February 
1907 without appointing a Chela (disciple), that Bajrang- 
das was the Maliantof the temple of Eaniji at Dakore, that 
the temple belonged to an ancestral Guru of the plaintiff, 
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tliat according' to Hindu Law and in accordcUice witli 
tlie customary law of Sadlins, tlie plaintiff was a Pitrai 
Oiiela of the deceased Bajrangdas and thus entitled to 
Ills property, tliat the jdaintifl called upon defendant 1 
under a notice dated tlie lOth Marcli 1910 to restore the 
properties in suit to iilaintiff but he failed to do so and. 
hence the suit. 

.Defeiida.iit 1 answered, inter alia that the plaintiff was 
not the heir of the deceased Bajrangdas GovarclliaJidas, 
that the plaintiff’s grand-guru Oovardhandas had two 
Cheias, naineij^ Bajrangdas and Kausalyadas, that 
Ivansaljuidas liecanie the heir as guru brother of Balraug- 
das on his death Vt^hich occurred on the 1st February 
1907, that Kausalyadas had, just before his death, 
executed a registered will in favour of the defendant 
and that under tlie will, which was dated the 21st 
February 1907, the defendant had become the owner of 
the: property.::]::': 

The following genealogical tree esiilains the relation- 
ship of the parties : — 

Bhai!,'avaMdaK. 

I 

. .. Ratandas. ■■ 


11 ira ‘-las. 

' 1 ' 

Ahberani. 

j 

Ivlaclliavdas. 

1 

B opaldaB. 

(Rojialdas. 

! 

Govardhandas. 

\ 

.Raniflas 


(plaiijLiO’). 

1 ' ^1 

B aj rangdasi, Kan salyadas. 


The parties v^ere Bairagis belonging to tlie sect . of , 
:p|fnfaBattdi:class^:::;t : 

Pefendant.s 2 and 3 set up tlieii* claims as mortgagees , 
of some of the properties in dispute. 

The other defendants did not appear. ' 
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The Subordinate Judge found that the plaintifl; was 
not the heir of the deceased Bajraiigdas G-ovardhandas, 
that Kausalyadas was thfe Chela of Govardhandas, that 
the will of Kausalyadas was not genuine and he had no 
authority to make one in favour of defendant 1 and that 
the plaintiff was not entitled to any relief. The suit 
was, therefore, dismissed. 

In the course of his judgment the Suboi'diuato J udgo 
observed : — 

PlaintifE, defcndaut No. 1, Bajrangdas and Kausalyadas are not Gosawamos. 
They are not the discipies of any of the 10 Gosawames named at page 434 of 
the New Edition of Steele on Law and Custom of Hindu castes. They cannot 
be regarded as San^nisis, as they are not Brahmins and as women from 
Faiidar caste like witnesses Bai Suraj, Bai Ghirnani (Exhibits 117, 119) are 
admitted into their paternity. They are not Vana Prasthas, they are not 
Naishtik Brahnuichans. We apply the term Yati to J ain or Budhist mendicants. 
They cannot therefore be considered as Yatis. They are Bairagis as described 
on page 103 of Steele on Hindu Law and Custom. In the absence of any other 
evidence of any custom as to succession among the .Bairagis or Bawas or 
Sadhns to which paternity plaintiff, defendant No. 1 and most of the witnesses 
belong, the rules of Shankar Mills, viz., the rules applicable to Gosawames and 
Sanyasis are applicable to Bairagis also (Gliarpiire’s Hindu Law, pages 177, 
178) and page 787 of the 2nd Edition of the principles of Hindu .Law by 
Mr, Gbose. 

Tiic principles that wc deduce fTOm a number of decided cases and standard 
works are these ; — No Chela has a right to succeed to tlie property of a deceased 
Guru. His right of succession depends upon his nomination by the deceased 
Guru in his lifetime which nomination is generally confirmed by tlie Mahants 
of the neighbourliood when they assemble togetlier to perform the Bhandara 
or the funeral obsequies of the deceased Guru. When a Guru does not nominate 
Ins successor from among his Ghelas, such a successor is elected and installed 
by Mahants and principal persons of the section (I. L. E. 1 All. pp. 539, 540 ; 
'29 AIL p. 109; 14 Cal, W. N. p. 210; and 1. L. E. 11 Bom. p. 514)' 
Succession is certainly regulated by the special custom of the foundation, 

9 All. p. 116. Though a precedent quoted at page 572 of the 

2nd Edition of West and Buhler’s Hindu Law shows that one of the sect of 
the Bairagis will be his heir and though a Guru Bhai was regarded as an heir, 
and a Guru’s Guru was considered to be an heir (pages 574, 575 of West and 
Buliler’s Hindu Law), still . we do not fi.nd any instance in which agnatic 



uocesrion of Ohelas, as for the pedigree givea in the 4th para, of the plaint, 
was even recognized at any time by any Court of . Justice among Gosawames, 
Sanvasis and Sadhus and Bairagis. There may have been sprung- up a 
re.ndar genealogy among Sanyasis as in the case of ordinary mduudua s. ihe 
idia is however a creation of the fancy of the ignorant in these latter days and 
is not based on the Sinritis (page 775 of the '2nd Edition o£Mr. Ghose’s Ilmc hi 
Law). The principles already given clearly indicate that plaintiff has no ng it 
to succeed to the properties iu suit as heir to the deceased Bajrmigdas. 

■5 «• «■ Conceding for the sake of argument that the temple in suit was a 

dependent Mahant, still the principle of succession is based upon fellowship and 
personal association and a stranger, though of the same order, is e.xcluded (I. L. U 
4 Cal p 543 )- Plaintiff cannot therefore be regarded as heir to the deceased 
Bajmngdas. The temple at Dakore would be guided by its own rules of 

management (14 Cal. W. N. p. 211). 

Plaintiff and defendant 1 admittedly belong to a sect of Vaishiawas of 
the Bamanandi class, Bamaiiuj belonged to the same class. The principte o 
succession already indicated and those laid down in MoMmt Ramji Dass 
V LaehamM, Dass, 7 Cal. W. N, 145 , apply to plaintiff’s case. Tuese principles 

it must be repeated,! do not show that plaintiff is the heir of tlie deceased 

Bajrang<las. 
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These Sadhus think that they have a right to dispose of the properties of the 
temples of which they are the Mahauts. They are engaged in worhlly pursuits, 
^ost of them only know howto make their signatures in Devnagan which 
ihey caU Sudha language and speak a dialect wliich is a mixture of Hindi luid 
Cuirathi. Thev have no control over their passions, and they cannot bo called 
Gosawames, i.e., those who are the Swamis or Masters of Go or passion^ 
They do not seem to have cut off all their love for worldly things and thej 
cannot consequently he called Vairagis or those who have given up their 
Eav ” or love for worldly things. They do not strive £oi absolution or 
annihilation and they cannot therefore be called “ Yatis ”. They have not 
shaken off the trammels of the 6 enemies etc., and they cannot bo 

called Slmda Dims or Sadhus. They do not in short answer the root meanings 
of Gosawames, Bairagis, Yatis and Sadhus. . Though Shastras are admitted 
into the paternity of Sanyasis, they cannot be called Sanyasis, as they hvc ^ 
permanently in towns like Dakore and Nadiad. Though the term^ Yati is 
aoTilied to Bairagis (28 Cal. p. 608), they are not Bairagis in the strict sense 
If the word. Tiiey are not assiduous in the.study of theolog-jq m retammg the 
holy science and in practising its- ordinances. They do not scan to know 
anything about the tenets of Bamanand or Bamanuj, Biiubaditja, ka nr or ,■ 
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Dado (®jde page 572 of the 2nd Edition of West and Buhler’s Hindu Law). 
They cannot therefore be regarded as “ virtuous ” pupils of their Gurus. 

The plaintiff appealed. 

I. N. Mehta with N. 'N. Mehta for the appellant 
(plaintiff) The parties are Bairagis, Bawas or Sadhns. 
The special rule of succession applicable to such people 
is laid down in Yajnavalkya Smriti, chap. IV, sec. 8, 
verse 137. We take our stand on this text of the 
Mitakshara and not quite so much on custom : Giyana 
Samhandha Pandara .Sannadhi v. Kandasami 
Tamhiran^^h 

Bajrangdas died without a Chela (disciple), and in the 
absence of any Chela, the plaintiff, who belongs to the 
same sect or order founded by Bhagvandas, has the right 
to succeed as the heir of Bhagvandas. It is laid down 
in the Mitakshara : “ But on failure of these, namely, 
the preceptor and the rest, any one associated in holiness 
(eJmtirthi) takes the goods, even though sons and other 
natural heirs exist.” Colebrookes’ Mitakshara, p. 335, 
para. 6. 

Bhagvandas was the original founder.of the order and 
it was he who sent Abheram to take care of the Dakore 
temple. We submit, therefore, that in the absence of 
any special custom, which we have not alleged, the said 
text of the Mitakshara should apply and the plaintiff 
has the right to succeed as ekatirthi. 

Settur with N. K. Mehta for the respondent (defend- 
ant) The passage in the Mitakshara which is relied on 
deals with the inlieritance of Sanyasis and it is not 
applicable. Chapter IV, sec. 8, verse 137, of the 
Mitakshara distinctly deals with hermits, ascetics or 
Sanyasis and Naishthik Bramhacharins. These orders 
are not open to those who are not twice born. The 

(1887) 10 Mad. 375. 
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Sanyasis spoken of here are the twice born : Mitakshara, 
Prayashchitta, Book III, chap. IV, cl. 201. 

The parties to the suit are B^iragis who admit in their 
order men of all castes and even females. They are 
governed by customary law : West and Biihler, pp. 552 
et seq. In the absence of any special custom, the general 
custom which has been recognized by the law Courts 
must govern the case. The inheritance goes to the 
nominee of the deceased Guru. In the absence of such 
nomination it goes to the one elected by the Mahants 
connected with the Math : West and Biihler, p. 554, and 
cases cited in the footnote (6). 

Scott, C. J. The plaintiff sued to recover i^ossession 
from the 1st defendant of certain temple properties at 
Dakore, claiming to be the Pitrai Chela of the deceased 
Bajrangdas who was a Mahant of the Dakore temple. 
The first defendant disiDuted his claim aiid called upon 
the plaintiff to prove the claim he asserted. The parties, 
it is not disputed, are Bairagis belonging to the sect of 
Vaishnavas of the Eamanandi class. It has been laid 
down in Ram Dass Byragee v. Gunga Dass^^\ that in 
that class of Bairagis on the demise of the superior Math, 
when there is no Chela to succeed, the heads of the 
Maths ordinarily elect a successor from pupils of some 
other teacher (compare replies 39 and 40 relating to 
Bairagis in Borradaile’s Caste Customs in Gujarat). 
That has not been done in the present case, nor has the 
plaintiff proved the existence of any special custom 
relating to the Dakore Math. It is contended on his 
behalf that Bajrangdas under whom he claims was a 
Sanyasi, and that he is entitled by virtue of a certain 
passage in the Mitakshara, chap. II, sec. 8, para. 2, 
to succeed to the property of that Sanyasi. The passage 
is as follows ; — “ The heirs to the property of a hermit, 

C1863) 3 Agra H, 0. E, 296. 
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(ji an ascelic, and of a student in tlieology, are, in order 
(that is, in the inverse order), the i:)receptor, a 
virtuous pupil, and a spiritual brother belonging to 
the same hermitage,” and the three following paragraphs 
nialvo it cdear that the expression “ in the inverse order ” 
means that the heir of a student in theology is a itre- 
ceptor, the heir of an ascetic is a virtuous pupil, and the 
heir of an hermit is a spiritual brother belonging to the 
same hermitage. But as I understand the argument 
w’hich has been addressed to ns on behalf of the 
apptdiant, it is contended that the plaintiff is a spiritual 
Ijrothcr of the deceased Bajrangdas, but the deceased 
Bnjrangdas vras not a hermit, and therefore, that class of 
heirs cannot be resorted to in the present case. Putting 
the position of Bajrangdas at its highest he was a 
Sanyasi, and, therefore, the declared heir of the Sanyasi 
under the Mitakshara would be a virtuous pupil. But 
the plaintiff was not a pupil of Bajrangdas, therefore he 
does not take as his heir according to the Mitakshara. 
It is, however, extremely doubtful wdiether the Bairagis 
can be classed as Sanyasis, because tlie order of Bairagis 
Is not conlined to the members of the twice born castes. 
As to this, reference may be made to Mitakshara Prayash- 
chita, Book III, chap. IV, cl. 201, of the Allahabad 
translation. It ai)pGars to ns, fherefoi'e, that both on the 
ground of custom and on the ground of Hindu Law the 
plaintiff has failed to make out his case. We, therefore, 
aflirm the decree of the lower Court and dismiss the 
appeal with costs. 
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Before Sir Basil Scott, Ki., Chief Justice, and Mr. Justice Hayicard. 

SAT WAJI BALA JIEAV DESHAMUKH {original Plaintiff), Appellant, 
r. SAKHARLAL ATMAIUMSHET (original Defendant 7), 
Respond ENT/"' 

Decree for possession on payment of a certain sum vnthin six months, in defaidt, 
forfeiture of the right to recover possession— ‘Appeal — Confirmation of 
decree — The term, of six months to run from the date of the final decree. 

The plaintiff brought a suit to recover possession of property as piircliaser 
fi'om defendants 1 — 6 and to redeem the mortgage of dc-tendant 7. The first 
Court liaving dismissed the suit, the appellate Court, ou plaintiff’s 
appeal, passed a decree directing tlie plaintiff to recover possession 
on payment to defendants 1 — 6 of a certain sum within six months from 
the date of its decree and then to redeem defendant 7, and on plaintiff’s 
failure to pay within six months from the date of the decree be should forfeit 
his right to recover possession. All parties being dissatisfied with the decree, 
the plaintiff preferred a second appeal to tlie High Court and the two setS' of 
defendants filed separate sets of cross objections. The High Court confirmed 
the decree and the plaintiff’s second appeal and the defendants’ cross objections 
were dismissed. 

Within six months of the date of the High Court’s decree tlie plaintiff 
deposited in Court the amount payable by him and applied for execution. 
Defendant 7 contended that the plaintiff not having complied with the terms 
of the decree of the first appellate Court, his right to recover possession in 
execution Avas forfeited. The lower Courts upheld the defendant’s contention 
and dismissed the darkhast. 

On second appeal by the plaintiff, 

Held, reversing the decree, that the time for executing a decree nisi for 
possession ran from the date of the High Court’s decree confii-ming the decree 
of the loAver Court, for Avliat Avas to be looked at and interpreted Avas the decree 
of the final appellate Court. ^ '/ ■ 

Baja Bhvp Indar Bahadur Singh v. Bljai Bahadur SlnglA^'i and Nanchand 
Y. VithiA‘^f followed. 

Second appeal against the decision of G-. R. Datar, 
Additional Assistant Judge of Thana, confirming the 

* Second Appeal No. 169 of 1914. 

: (« (1900) L. E. 27 I. A. 209. W (1894) 19 Bom. 258. 
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order of K. V. Mehta, Subordinate Judge of Murbad, in 
an execution proceeding. 

The plaintiff brought a snit against defendants 1 — 6 to 
recover possession of the property as purchaser and for 
redemption against defendant 7 to whom his vendors 
had already mortgaged the property. The defendants » 

contested the plaintiff’s title. The Subordinate Judge 
found that the plaintiff’s title was not proved and the 
suit was dismissed. 

On appeal by the plaintiff the District Judge found : 

that the plaintiff’s sale-deed gave him a title to the 
lands in suit. He, therefore, set aside the decree of the 
Subordinate Judge and passed his own in the following 
terms on the 23rd December 1910 : — 

I set aside ithe lower Court’s order dismissing the suit and direct that on 
plaintiff-appeilant paying defendants 1 — 6 the sum of Es. 203-1-8 and 
paving all costs his own and defendants 1 — 7 in the suit, within six months 
from today, he shall be put in possession of the property and shall then pay 
defendant 7 the sum of Es. 997-8-0 now found to be due on the mortgages 
with future interest at 6 per cent, per annum from the date of recovering 

possession to the date of payment on Es. 633 ( ) by annual 

instalments of Es. 150 payable in February of each year beginning with 
February 1912. If there is a failure to pay any instalment when due 
defendant 7 may apply to the Court for an order under section 15B (2), 

Dckkhan Agriculturists’ Eelief Act, If plaintilf fails to pay the sum due to 
defendants 1 — 6 and costs within six months from today he shall forfeit his 
right to recover possession of the land. 

Against tbe said decree tbe plaintiff preferred a second ; 

appeal. No. 284 of 1911, and defendants 1—6 and f 

, defendant 7 filed separate sets of cross objections. In 
tbe said second appeal and cross objections tbe High ; 

Court merely confirmed tbe decree of tbe District Court 
on tbe 26tb February 1912. : 

■ Subsequently tbe plaintiff paid tbe money into Court 
and filed a darkhast. No. 212 of 1912, for tbe execution of 
tbe decree. Defendant 7 contended that tbe ifiaintiff 
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had forfeited his right to recover possession as he failed 
to comply with the decree of the District Court direct- 
ing payment within six months from the date of that 
decree. The Subordinate Judge dismissed the darkhast 
observing : — 

The plaintiff should have deposited the amount within the time fixed in 
the decree of the District Court or applied to the High Court to extend tlie 
time fixed in the District Court’s decree. The decree of the High Court 
confinning the decree of the District Court cannot be interpreted to extend tiie 
time fixed in the decree of the District Court, Rcmamcvnii v. Sundara^ L L. E. 
31 Mad, 28. 

On appeal by th^ plaintiff the apljellate Judge con- 
firmed the order. 

The plaintiff preferred a second appeal. 

P. P. Bhide for the appellant (plaintiff) : — We submit 
that the period of six months for the payment of the 
amount should be counted from the date of the High 
Court’s decree in the second appeal wherein the decree 
of the District Court of Thana was confirmed. The 
decree of tlie Thana District Court in appeal became 
merged in the High Court’s decree in the second appeal 
and the High Court’s decree was the only decree in the 
case that could be executed. We x^aid the amount into 
Court within six months of the High Court’s decree. 
The lower Court was, therefore, wrong in refusing to 
part us in possession. On this point the rulings of this 
Court are all one way and lay down that it is the decree 
of the High Court, that is, the last decree in the case 
which should be considered in such cases. 

Further, the decree of the Thana District Court was 
in the nature of a decree nisi and so was not capable of 
:bx6cutiQn till it was made abSolfitbp:;:p;) ) 

T. M. JDesai for the respondent (defendant 7) : — The 
decree of the Thana District Court in appeal was not a 
decree nisi. It imposed a condition on the plaintiff, 
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first to pay the balance of tlie pnrcliase-money to 
defendants 1—6 within six months and then, having 
done so, he was to redeem defendant 7. The Bombay 
cases do not touch the point. The decree of the Pligh 
Court confirming the decree of the Thana District Court 
could not per se extend the period of six months given 
in tlie latter decree. We rely uj)on the decision of the 
Madras High Court in Eamastvami Kone v. Smidara 
Kone^^K There the lower Court had fixed a period of 
one month for payment. The period expired and there 
was an appeal and the decree was subsequently con- 
firmed. But the right to iiay was held lost because the 
period of one month from the date of the original decree 
had expired. To hold otherwise would be to enable a 
■ dishonest party to secure extension of time by merely 
managing to file an appeal. The same principle is applied 
in pre-emiition decrees by the Allahabad High Court in 
Jaggar Nath Pande v. Johlm TewarP^ and Chiranji 
Lai V. Dharam SingN^K The Calcutta High Court has 
taken the same view in Bhola Nath Bhutiacharjee v. 
Kanti Chandra BJmttacharfee^^K If at all, the only 
remedy of the plaintiff would Ixave been to apply, if so 
advised, to the High Court for review in the second 
appeal and ask for extension of time. But he cannot ask 
the executing Court to extend the time at this stage. 
Section 148 of the Civil Procedure Code of 1908 is not 
applicable : Suranjan Singh v. Bam Bahai LaV-^h 

Scott, C. J. : — Idie suit in relation to which the exe- 
cution proceedings now in question have been taken 
was brought by the plaintiff against the first six defend- 
ants as veaidors who denied his title as purchaser and 
against the seventh defendant as mortgagee from the 


« (1907) 31 Mad. 28. 
(1895) 18 AIL 223. 
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other defendants to enforce his purchase against the 
vendoi's and to redeem the mortgage. 

The original Court dismissed the suit holding that the 
plaintiff’s title as purchaser was not established as he 
had not paid the full purchase-money and was not 
ready and willing to perform his contract. The first 
appeal Court, however, reversed the decree of the 
original Court and passed a decree that on plaintiff 
paying defendants 1 to 6 the sum of Es. 203-1-8 and 
paying all costs in the suit within six months from the 
date of the decree he should be put in possession of the 
property and should then pay defendant 7 the sum of 
Es. 997-8-0 found due on the mortgage with further 
interest from the date of recovering possession to date 
of payment on Es. 633 by annual instalments of Es. 150 
payable in February of each year beginning with 
February 1912 and that if the plaintiff failed to pay the 
sum due to the defendants 1 to 6 and costs within 
six months from the date of the decree he should 
forfeit his xdght to recover possession of the land. 

None of the ixarties were satisfied by this decree. 
The plaintiff within ninety days filed an appeal to 
the High Court and the two sets of defendants filed 
separate sets of cross-objections. The decree was, how- 
ever, confirmed by the High Court and the appeal 
and cross-objections were dismissed. 

Within six months from the date of the High Court 
decree the plaintiff deposited in Court the amount 
payable by him. The defendant 7 then put in an 
objection that the plaintiff not having complied with 
the terms of the decree of the first appellate Court his 
right to recover possession in execution was forfeited. 

Both the lower Courts have upheld, this objection on 
the authority of Bamaswami Kone v. Sundara Kone^^, 
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There is, however, the direct authority of this Court to 
the contrary : see Nanchand v. Vithu^K It was there 
said: “Both parties must he held equally hound or 
equally benefited hy the result of this second appeal, and 
if the original respondents would have become entitled 
to execute the decree of the High Court in case it had 
reversed the decision of the lower Courts, we do not see 
any reason which prevents the present appellant from 
claiming his right to execute the decree of the High 
Court in his favour.’' These observations, which were 
btised upon a similar state of facts, are applicable to the 
present case and the lower Courts should have followed 
that decision. It wns in accordance with a decision 
reported in Sakhalchand Sikhcmdas v. Velchand 
Gufar^\ 

The decision of the Madras High Court follow'ed by 
the lower Courts refers to the judgment of Sir John 
Edge in Jaggar Nath Pandew Jokhu TewarP'^, which 
was based upon the express provisions of section 214 of 
the Civil Procedure Code aijplicable in decrees in jire- 
emption suits, but we do not understand that judgment 
as throwing any doubt on the Full Bench decision in 
Muhammad Sulaiman Khan v. Muhammad Yar 
Khan^^\ delivered by the same learned Chief Justice 
and applied in Sakhalchand Mikhatvdas v. Velchand 
Oiijar^^'> and Nanchand v. VithiiV^ or the Pull Bench 
decision of the Allahabad High Court, Shohrat Singh 
V. Bridgman^^\ explained and adopted in Muhammad 
Sulaiman Khan v. Muhammad Yar Khan^‘^'>, The 
observations of Banerjee J. in Bhola NathBhuttacharjee 
V. Kcmti Chundra Bhuttacharjee^^\ referred to in 
Ramaswami Kone v. Sundard Kone^'^ and relied on 

W (1894) 19 Bom. 258. . W (1.888) 11 AIL 207. 

(1893) 18 Born. 203. ■ ® (1882) 4 All. .‘570 

(») (1896) 18 All. 223. •: . ' (O) (1897) 25 Cal. 311. 

(«''(1907):31 Mad. 28. 
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by the respondent’s pleader before ns, were in a case 
wliere the decree of tlie lower Court had been dismissed 
and not confirmed ; and Banerji J. may have had in 
mind the possible distinction between dismissal and 
confirmation indicated by Jenkins 0. J. in Kailash 
Chandra Bose v. Girija Sundari Dehi^h Of the other 
cases cited for the respondent, Patloji v. Gamfi'^ was 
a case where there was no decision on final appeal but 
only a dismissal for non-prosecution in the final appeal 
and similar, therefore, to the decision of the Judicial 
Committee in Ahdul Majid v. Jawahir LaP^ in which 
it was held that the time for executing a decree nisi 
for sale of mortgaged property ran from the date of the 
High Court decree confirming the decree of the first 
Court. Aniinaln v. SidnP^ was a case where the decree 
had been legally executed before the appeal and the 
defendant never apiilied for a stay of execution or 
tendered the money payable by him till after the 
dismissal of the appeal. We also think that the deci- 
sion ill Raja, Blmp Inddr Bahadur Singh v. Bijai 
Bahadur Sing'/P is an authority in the appellant’s 
favour. Wliat has to be looked at and interpreted is 
the decree of the final appellate Court, in this case the 
High Court. 

We reverse the decree of the lower Court, .set aside 
the defendant’s objection and remand the plaintiff’s 
application in execution for disposal according to law. 

Defendant 7 to pay the costs of the objection 
throughout. 

Decree reversed and case remanded. 
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APPELLATE CIVIL. 

Before Sir Ba^il Scott, Kt, Chief Justice, md Mr. Jv.stiee Hayward. 

JIISS BLAXGHE SOMERSET TAYLOR (oEiaisAL Petitioner), Appellant, 
r. CHARLES GEORGE BLEACH (original Opponent), Respondent, 
A.\’D CHARLES GEORGE BLEACH (original Opponent), Appellant, 
■r. MISS BLANCHE SOMERSET TAY'LOR (original PetitiOxNee), 
Respo-N'de-n't.® 

Indian Divorce Act (IV of 1869), section 37 — Decree for divorce — 
Permanettt maintenance — Award of a hnnp sum — Payment. 

Ib a suit for divorce brought by the wife, the District Judge has, under 
section 37 of the Indian Divorce Act (IV of 1869), power to make the order 
for payment of a lump sum for the permanent maintenance of the wife. 

Per Hayicard, J. : — The plain meaning of the words of section 37 of the 
Indian Divorce Act (IV of 1869) is that the gi-oss sum of the money should be 
paid absolutely to the wife and that the annual sum of money should be 
limited for the period of her life. 

Cross appeals against tlie decision of C. A. Kincaid, 
District Judge of Poona, in suit No. 116 of 1914. 

The petitioner, Miss Blanche Somerset Taylor, had 
applied to the High Court for a judicial separation from 
her husband. This was granted to her on the 20th 
Seiitember 1904 and the Court awarded her alimony 
at the rate of Es. 150 a month. This allowance the 
lietitioiier recovered from her husband until 1913 when 
she applied to the District Court at Poona for a divorce. 
The Court passed a decree nisi for divorce in suit No. 50 
of 1913 on the 17th December 1913 and the High Court 
confirmed the decree on the 26th June 1914. Subse- 
quently on the 11th July 1914 the petitioner presented 
an application. No. 116 of 1914, to the District Court 
pi-aying that the opponent may be directed to pay her 
Rs. 50,000 in lump under section 37 of the Indian Divorce 
Act. The Court awarded her a lump sum of Rs. 5,000 
with 6 per cent, interest from the date of the decree till 
payment and an injunction restraining the oijponent 

* Cross Appeals Nosj20& and 201 of 1914. 



from disposing of Ms property till he had satisfied the 
petitioner’s claim with costs. The interest was directed 
to he recoverable monthly. 

The petitioner and the opponent being dissatisfied 
with the said order, they preferred cross appeals ISTos. 200 
and 201 of 1914 respectively. 

G. S. Bao for the appellant (opponent) in appeal No. 201 
of 1914:— We submit that the District Judge had no 
Jurisdiction to award a lump sum to the petitioner with 
a direction that it be paid over to her, and secondly, 
that in any event, the amount awarded is excessive. 
Section 37 of the Indian Divorce Act authorizes a Judge 
to secure a sum to the wife. Secuie cannot mean 
“pay over”. The object of the statute is to secure 
maintenance to the wife during hei’ life-time. The 
Indian statute follows the English law. In Medley v. , 
Medley'^'> it was doubted if “ secure” included “payment”. 
In a recent case, Tiventymcm v. Twentymcvn'^ , it was 
definitely ruled that Coui't has no authoiity to awaid 
lump sum. The words any term not exceeding hei 
life ” qualify the whole clause and having regard to the 
frame and sclieme of the section the construction 
accepted in Twentymcm v. Twentyman^^^ should be 
followed. 

We further submit that on the evidence the award of 
Rs. 5,000 is very excessive. Originally the petitioner 
was awarded Rs. 125 per month and even that amount 
being excessive we were going to have it leduced. 

Binning with T. B. Desai and P. Buntsr for the 
respondent (petitioner) in appeal No. 201 of 1914 The 
order of the Judge is correct. So far as his power to 
award a lump sum is concerned^ the conditions in 
England cliflier from those in India. The wife may 
leave India and cannot be expected to return heie 

a) (1882) 7 P. D. 122. ■ ® [1903] P. 82. , 
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every time to receive lier allowance. Hence the statute 
emi>owei’s the Court to grant to the wife a lump sum. 
Isow as to “securing” we contend that there could he no 
))etier method than “paying over”. Even in England 
it AViis understood that the Court had such power. No 
doiii.'t the recent ruling in Tioentyman v. Tiventyman^^'^ 
is against us. But the English and Indian statutes 
differ. In the authorized coi^y of the Indian statute 
there is a comma after the words “ gross sum ”, and so 
the words " for any term not exceeding her life ” cannot 
qualify “gross sum”. The recitals of reasons in the 
two .statutes also differ. 

In our appeal (No. 200) we submit that the amount 
awarded to u.s is too little. Originally we were given 
Eri. 150 per month, that is, Rs. 1,800 per year. Es. 5,000 
if inve.sted, will not fetch even Rs. 200 a year, that is, 
not even of Rs. 16 per month. The opijonent has fair 
means and we should be awarded, on the principle of 
Ejiglisli cases, a gross sum which would yield at least 
Rs. 100 per month. 

Scott, C. J. : — These are cross api3eals from an order 
of tile District Judge of Poona awarding a lump sum of 
Rs. 5,000 to be paid to the petitioner for permanent 
maintenance under section 37 of the Indian Divorce Act 
IV of 1869. The petitioner ajipeals on the ground that 
the sum awarded is not sufficient and that the Court 
should have secured to her a sum the interest of which 
would secure her at least Rs. 150 per mensem. The 
respondent appeals on the ground that the Court has 
no power to award payment of a lump sum and that 
if i t had the power the sum awarded is excessive. 

First, as to the power of the Court to award payment 
of a lump sum. 
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The material clause of section 37 of the Divorce Act 
is the third. It gives the Court power to “order that 
the husband shall, to the satisfaction of the Court, secure 
to the wife such gross sum of money, or such annual 
sum of money for any term not exceeding her own life, 
as having regard ” etc. 

As the sentence is punctuated in the state imblications 
of the Act it seems to me to be clear that the words 
“ for any term not exceeding her own life ” qualify 
“ annual sum ” and do not qualify “ gross sum If so 
assuming a gross sum to be available, how can it be 
better secured to the wife than by i^aying it over to her ? 

The argument against this view was based upon the 
judgments in Medley v. Medley'^'^ and Twentyman v. 
Twentyman^^\ 

I can see no reason why the punctuation of the 
editions of the Act issued by the Goveimment of India 
should be disregarded for so far as I am aware there is 
not in India any unpunctuated original Statute Book. 
The position is not the same as in England where in 
Stephenson v. TayloS^'^, Cockburn 0. J. said : “ On the 
parliament roll there is no punctuation, and we there- 
fore are not bound by that in the printed copies.” In 
Barroiv v. Wadkin^'^'', Sir John Roinilly M. R. said : “ I 
supposed I should not learn much on the subject from 
the inspection of the Roll of Parliament, but, as it was 
in my custody, I have examined it. . . . It seems 
that in the Rolls of Parliament the words are never 
punctuated, and accordingly very little is to be learnt 
from, this document.” 

The imnctuation of the Queen’s Printers’ edition of 
20 & 21 Viet. c. 85, section 32, published in 1857, is the 
same as the Indian punctuation and it appears 

(1) (1882) 7 P. D. 122 at p. 124. (») (1861) 1 B. & S. 101 at p. 106.,: 

(2) [1003] P. 82. , (1857) 24 Beav. 327 at p. 330. : 
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tliat in tliree reported cases covering a period from 1870 
to 1902' (vis., Morris Y. Morris^^\ Stcmley y. Stanley^^^ 
Kirk Y. Kirk^'^) tlie Divorce Court in England has taken 
the words now under consideration as authorizing it to 
award payment of a lump sum to the petitioner’s wife. 

In Medley v. Medley^*' the appeal Court in England 
expressed a contrary opinion being influenced partly by 
the' recital in the amending Act 29 and 30 Yict. c. 82 and 
in Twentyman v. Tiventyman^^^ Jeune J. held that the 
Ooui't had no power to order a lump sum to be paid 
over to the petitioner by way of permanent maintenance. 
That conclusion was possible though by no means 
inevitable on an uniiunctuated Act, but I do not think it 
would be a reasonable conclusion on the clause of the 
Divorce Act of 1869 punctuated as it is in the Govern- 
ment of India edition. 

In India we have no Amending Act with an explana- 
tory recital such as was before the Court in Medley v. 
Medley^^\ Section 37 incorporates without comment the 
operative parts of the two English Acts and cannot be 
construed with reference to a recital which has been 
omitted. 

In my opinion, therefore, the District Judge had power- 
to make the order for payment of a lump sum. 

On the second question whether the sum awarded 
wns adequate or excessive it appears to me that on the 
evidence it was a reasonable award and I do not think 
this Court would be Justified in interfering with it. 

I would dismiss both appeals without costs. 

Haywaed, J. : — I quite agree that we should not be 
justified on the scanty materials before us in interfering 

0) (1861) 31 L. J. P. & M. 33. (3) [1902] P. 145. 

® [1898] P. 227. (1882) 7 P. D. 122 at p. 124. 

® [1903] P. 82. 



f 




VOL. XXXIX.] BOMBAY SEEIBS. 

witli tlie amount, namely Es. 5,000, awarded for i^erina- 
nent maintenance by the District Judge. 

But the question whether that amount should be paid 
absolutely or should be secui’ed for a limited term by 
an appropriate instrument would appear to me a more 
difficult matter. We have been referred to a number 
of conflicting decisions of the English Courts upon the 
corresponding provisions of the English statutes, namely 
section 32 of 20 & 21 Viet. c. 85 (1857) and section 1 
of 29 & 30 Viet. c. 32 (1866) which have been combined 
into section 37 of the Indian Divorce iket, 1869. The 
Judge Ordinary Sir C. Oresswell ordered the absolute 
Ijayment of a gross sum in the case of Morris v. 
Morris’-^^ and Gorell Bai'ues J. followed this order in 
the subsequent cases of Stanley v. Stanley’^^ and Kirk 
V. Kirkfi^. But in the mean while Jessel M. E. had 
held in the case of Medley -v. Medley''^'> that the absolute 
payment of a gross sum could not be ordered, because 
l)ayment from time to time was contemplated by the 
word “secure” used in the statute of 1857. It was 
again more recently held by Jeune J. in the case of 
Tiventyman y. Tiventyman^^'^ that the word “ secure ” 
was governed by the phrase occurring later on “ for any 
termnot exceeding life”. Bindley L. J. concurred with 
the Master of the Eolls in the former case but observed 
that the word “ secui'e ” would ordinarily include “ pay 
The learned Judges appear to have been moved to their 
decision by the consideration that the word “ secure ” 
coupled with the provision for the execution of a proper 
instrument in the statute of 1857 applied only to cases 
where there might be property which could properly be 
secured by such instrument, as recited in the preamble 
of the subsequent statute making provision for cases 

a) (1861) 31 L. J. P. & M. 33. (3) [1902] P. 145. 

• (2) [1898] P. 227. . ; W (1882) 7 P;-D. 122 a't p. 124- ■; 

(3) [1903]P;82. . , ■ ■ _ , 
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■wliere there might be ilo such property namely the 
statute of 1866. We should no doubt feel ourselves 
bound to follow that decision had the provisions of the 
English statutes been incorporated in their entirety 
in the Indian Divorce Act, 1869. But the distinction 
between cases of propertj^ and cases of no proi^erty 
has, intentionally or unintentionally, not been retained 
owing to the omission of the j)reamble of the statute oi 
1866. So that the opening words ‘ In every such case ’ 
which would otherwise have referred to cases of no 
jproperty cannot gramatically be so read in section 8/ 
of the Indian Divorce Act, 1869. 

We ought, therefore, in my opinion to approach the 
matter as i‘es hifegra from the starting point of 
Lindley L. .1. that the word “ secure ” would ordinarily 
include “pf'-j” and consider whether that ordinary 
meaning should be modified by reason of the other 
words used iu the section. The material words are 
that the Court may order the husband to “ secure to 
the wife such gross sum of money, or such annual 
sum of money for any term not exceeding her own 
life, as . . . it thinks reasonable . . . and for 
that purpose may cause a proper instrument to be 
executed ”. The plain meaning of those words would 
aijpear to me to he that the gross sum of money should 
be paid absolutely to the wife and that the annual sum 
of money only should be limited for the iJeriod of her 
life. It was the use of the word “annual” which 
required the limitation “ for the period of her life ”. 
The w’ords wortld have been “ such gross or annual sum 
of money for any term not exceeding her own life ”, 
if it had been intended to limit the use of the gross 
sum as well as the annual sums for the period of her 
life. It was moreover apparently foreseen that the 
gross sum might be paid down at once in which case 
there would be no necessity for the execution of any 



VOL. XXXIX.] BOMBAY BEEIES. 

clociiinent and hence among other reasons no doubt it 
was provided that the parties “ may” and not “ shall ” be 
ordered to execute a proper document. The succeeding 
clause opening with the words “ In every such case ” 
must, as already indicated, be construed as adding power 
to order the payment of monthly or weekly sums in all 
cases and not merely in cases of no property owing to 
the siDecial form of drafting of section 37 of the Indian 
Divorce Act, 1869. 

These conclusions have been reached witJiout re- 
ference to the punctuation, but if regard may be had to 
punctuation, then they are confirmed by tlie punctu- 
ation of the section as appearing in the publication of 
the Act at page 375 of the Gazette of India dated 6th 
March 1869. The generally accepted rule was that 
punctuation could not be regarded in interpreting Acts 
of Parliament and this rule was founded on reason as 
no punctiiation appeared in the Acts on the Bolls of 
Parliament. But since 1849 punctuation has been 
inserted. Xevertheless the old rule would appear to 
survive in England (Maxwell’s Interpretation of 
Statutes, 5th Ed., chap. I, sec. V, pp. 67 and 68). Lord 
Esher M. E. observed that there were no such tilings 
as stops and brackets in an Act of Parliament and Lord 
Pry refused where the sense was strong to “pause 
at those miserable brackets ”, though refraining from 
expressing an opinion whether brackets could be looked 
at in an Act of Parliament in the case of Duke of 
Devonshire v. O'Connor^^K It should be no matter of 
surprise therefore that the old rule should be applied 
to the old Eegnlations promulgated in this country - and 
it will be found that the Privy Council remarked ujion 
a consideration of an old Bengal Eegulation of 1819 that 
it was an error to rely on punctuation in construing the 
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Acts of the Legislature in the case of The Maharani of 
Burdivan v. Krishna Kaniini Dasi’^^. But whatei^'er 
may have been the practice under th e old Regulations, the 
practice would appear since the constitution of regular 
Legislatures in India to have been to insert stops in 
Bills before the Legislatures and to retain them in the 
authentic copies of the Acts signed by the Govewior- , 
General and jiublished in the Gazette of. India and 
Maclean 0. J. ventured to look at the stops in .such an 
Act in the case of The Becretari/ of State for India in. 
Connril v. liajhicld Debh“'> and so did Parsons Ag. C. .1. 
in the case of A fWife) v. B (Husbandf^h though the 
action of the latter was reprehended by the Pull Bench 
of the Allahabad High Court iii the case of Edward 
Cast Oil V. L. H. Oasfoid*^ relying on the remarks of tlie 
Privy Council. With due deference to that Bench there 
would, however, appear to me no sufficient ground, in 
view of tlie fact that it was an old Regulation under the 
consideration of the Privy Council and in view' of the 
deliberate insertion of stops by the regular Legislatures, 
foi; refusing the assistance of the punctuation where 
the sense might otherwdse he doubtful in Acts of the 
regularly constituted Legislatures of India. 


W (1887) 14 Gal. 3(55 at p. 372. 
(2) (1897) -25 Gal. 239 at p. 242. 


Appeals dismissed, 
a. B. E. 

{=*1 (1898) 23 Bom. 460. 

W (1899) 22 All. 270 at pp. 276, 277., 
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Before Mr, Justice Beaman, 

HIEJI EHETSEY & COMPANY, Pla^tiffs, THE BO]!iIBAY BABODA 

India hail way:' company,' 

► 

hidian Contrad Act (IX ff 187,2), sections 151 and 152 — Liahility of Railway 
* Ctoiqxi/tie.^ for loss, damage or destruction of goods entrusted to them for 

r(uolaffe~-Eridfoi(‘e uecessary to- ecconerate Mallwanj ComjKmy v'hen the true 
cause of the loss, etc,, cannot he ascertained — ’Provision of appliances to put 
out fires. 

H. sued tlie B. B. &. G. I. Eailway Company for the value of certain ])a]es of 
CH)tton eiirriist(;Hl to tlic railway company for carriage and accidentally burnt 
while being so carried. 

Held, that the railway company, merely ' by getting the 'Court to believe 
that the wagon on vdiich the goods entrusted to it had been loaded had 
been so loaded vrith ordinary care, had not done all that was needed to absolve 
itseix, but that in the absence of a definite known cause, th® railway company 
bad to satisfy the Court that in the management of its engines, and in the whole 
. - course of drawing the wagon to the place where it caught fire, tlie railway 

company observed in all respects the same degree of care and prudence which 
%. an ordinary man convoying Ivis own valuable goods might have ibeen expected 

to take under tlio same circumstances. ^ 

When anyone lias entrusted goods to a railway company for carriage, 
and those goods are lost, damaged or destroyed while in the possession and 
under the conti'o] of the railway company, tlie fact of the loss, damage or 
destruction is enough to east upon the company the burden of proving 
that that loss was not due to any negligence on its part. The standard of 
negligence is given in sections 151 and 152 of the Indian Contract Act but 
no general rule universally applicable can be laid down as a ride of law 
defining the amouiit and eiuality of the proof in every case which will 
^ discharge tlie railway company’s onus. 

LaJeJnehand Ramehand v. G: I. F. Railway Qompanifi^) is an authoiity. 
for the pi‘oposition that a decree ought not to be given against a railway com- 
pany sued as bailee for loss, damage or destruction of goods bailed to it, the 
moment it admits that it is unable to assign the vera causa of the loss. The 
company as bailee is primarily liable for Abe loss, but it may exonerate itself in 

(1) (1911) 37 Bom. J, 
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Uvo ways. It may, M-biJe ignorant of tlie cause of tLe fire, show, if it can, that 
that cause could not possibly be attributable to itself, that in other words it 
was altogetlier external and beyond the railway company’s control. Second, the 
bailee, while ignorant of the verci caitsa, might point to the fact that ho liad 
taken such precautions against risk, had -dealt with the goods entrusted to him 
witli sneli care, that wliatever the cause might be md altliougli attributahle to 
his own act, 3'et it must be presumed to have been of such an iiuQOimnm, or 
of such an uripreveutahle, kind tliat he ought not to be lield responsible for it. 
But such a defence could only be logically (if ever logically) established by the 
virtual exclusion of all causes of an ordinary kind attributahle to the bailee oi- 
Ills servants or machinery. 

•The plaintiffs in this suit were a firm of cotto]i 
merchants carrying on lousiness at Bombay and having 
a branch office at Ujjain. On the 15th of April 1912, the 
ifia intiffs’ branch at Ujjain entrusted to the defendants 
at their station at Ujjain 2 lots of cotton of 135 and 
100 hales respectively to be delivered to the plaintiffs 
m Bombay, and the defendants gave receipts in respect 
of each of these lots. The plaintiffs presented these 
receipts at Bombay to the defendants and paid the 
freight ijayable in respect of the lots, l)iit the defendants 
failed to give delivery of 122 bales out of the lot 
of 135 hales and of 51 bales out of the lot of 100 bales. 
In fact the hales of which delivery was not given had 
been destroyed by fire while in the custody of the 
defendants, the circumstances of such destruction being 
fully set out in the judgment of the learned Judge. 

Tlie plaintiffs on failing to receive the balance of the 
bales above mentioned sued the defendants to recover 
the value thereof. In their written statement the 
defendants stated tiiat the bales had been destroyed 
while in transit on the defendants’ railway, that the 
defendants had been unable to discover the cause of the 
fire, hut that the fli*e and the destruction of tlie bales 
had hot been due to the negligence of the defendants or 
their servants or to any cause for which the defendants 
were responsible anff xlainied that in their carriage 
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and custody of tlie bales the defendants liad acted 
fclirougliout with all the care and taken all the precau- 
tions incnni1:>ent on them as bailees. 

with and for the plain- 

tilfe. 

Contends that the railway has got to show “what the 
cause of the fire was. - 

Relies on Hxi-istone v. London Electric Eatiwatj 
Coinpanii^^K 

Deals with the method of loading the bales .- alleges 
improper management of the engine. 

Refers to Pigr/ot v. The Eastern Counties Eaihvay 
Conipany^^ ; Fremantle v. The London 4' E. Western 
Railway CoS^\ 

Contends that there is no evidence as to rules being 
given to tlie driver. 

Relies on Gibson v. The South-Eastern Railway 
Gompany ^^'^ ; The Rivers Steam Navigation Company y. 
Gh 01 0 tm iiU DoogaP ^'^ . 

Binning, with him Strangman (Advocate G-eneral) 
and Jardine, for the defendants. 

BEAMAJi, J. : — The material facts about which there is 
little, if any, dispute are tliat the defendant-company 
received from the plaintiffs 186 bales of full pressed 
cotton for conveyance from Ujjain to Colaba. The 
goods were to be carried at railway risk. They appear 
to have been loaded on a bogie open timck forty-five feet 
long by nine feet wide, inside measurements, between the 
14th and 16th April at IJjJain, During that time, though 
there is no specific evidence on the point, it may be taken 
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for granted that a considerable number of trains passed. 
Three lines converge on Ujjain, the defendant-coui- 
pany’s lines, the Great Indian Peninsula Railway 
and the Rajputana-Malwa Railway. But the general 
control of the station is in the hands of the defendant- 
company. The wagon No. 13024 duly loaded with 
these 186 bales was finally despatched from XJjjain 
between 5 and 6 p.m. of the 16th April, being the 42nd 
wagon on the 62 uj) train, which consisted of 59 wagons 
and the guard’s tan. The contention of the defendant- 
company is that the wagon was pi’operly and carefully 
loaded at TJjiain, that none of the coolies employed in 
loading it sinokediin its vicinity, that there were notices 
prohibiting smoking, in English and Vernacular, that 
the wagon itself was examined and found not to be in 
any way defective, that the load was properly sheeted 
with three fire and water and rot proof sheets, the 
measurements of which are twentj'-flve by seventeen 
and a half, and that the sheeting was rapped and sealed 
and that all tliese precautions were verified more than 
once by the clerk in charge of that business at IJJjain. 
The train started, and, like nearlj^ eA'ery other train 
running that night on this section of the line, was 
considerably behind time. The traffic was greatly con- 
gested, and there was great lack of water between 
Bangrode and Eutlam. At a station called Nagda the 
62 up was stopped and a down mixed brought up along- 
side it. The engine of that train miist have been close 
to the 62 U13, though the evidence in this case is that it 
was at some distance from wagon No. 13024. That 
engine went to water, that is to say must, before the 
trains parted, have passed some part of 62 up at least 
three times, and at very close range. No fire was, how- 
ever, detected, and the 62 up proceeded to Bangrode 
which it reached between 11 and 12 P.M. on the 16th. 
Here, owing to the congestion of the traffic, it received 
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orders fx'om Rutlam, not to proceed. The engine was 
needed to carry off the traiHc which had accumulated 
in Eutiain ; and the Bangrode station officials were 
ordered to stable tins great train, consisting of 59 
loaded wagons, at Bangrode. We may assume that if 
the wagons were loaded xvith merchandise averaging 
even only a quarter of the value of that packed in 
wagon No. 1302-1 the total value of tliis load would 
have been very considerable. I mention this in connee- 
tioxi witli one of many arguments which may liave to 
be noticed hater, namely, that it would be unreasonable 
to expect the defendant-company to maintain any llre- 
quenching apparatus at a small inconsiderable station 
like Bangrode, the average daily takings of which were 
from rupees five to ten a day. Bangrode is a small 
station, but it is clear that it is used as a supixlementary 
stabling station to Rutlam, when the accommodation of 
the latter is exhausted, and therefore may, at any time, 
be required to shelter goods of great value. On receipt 
of these orders the 62 up -was broken into two parts, one 
part consisting of fifteen wagons being stabled in the 
dead end siding, tlie other consisting of the remainder 
of the train being stabled in the refuge siding. The 
shunting operations occupied fi'om one-half to three 
quarters ot an hour, and during that time no signs of 
fire were noticed. It will be noted that as soon as the 
first fifteen wagons had been subtracted from the train, 
the engine, if it had completed the shxiirting from the 
rear, would have been the guard’s van and seventeen 
wagons off the burnt truck, and if from the other end 
27 wurgons off it. In neither case would it have been with- j 
in a distance which, in the opinion of the heads of the 
defendant-railway, is dangerous. But presumably in 
the course of the shunting it must have passed the 
burnt wagon more than once, at fairly close range. 
When the wdiole 62 up was thus stabled at Bangrode 
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the engine drew off and waited on tlie main line at 
some distance, say roughly 100 yards, from the iDurnt 
wagon, with steam up,,, waiting for permission to 
proceed to Eutlam. It appears to have stood so, for about 
an hour and a half in all before it got line-clear and 
went off with the engine-driver and guard. That was 
about l-oO on the morning of the 17th. The actual 
hours and minutes are of no importance and I am only 
giving the times approximately. The Deputy Station 
Master w^as on duty during the night and superintended 
the shunting, but neither he nor anjmne else detected 
any fire. Considering where the engine stood, and how 
long it stood there, and considering that the driver, 
fireman and guard at any rate were probably awnhe, it 
is in the highest degree improbable that the fire which 
subsequently broke out and consumed all these bales 
but thirteen could have made much headway at that 
time, or been visible from without the 'wagon. The 
63 down train from Eutlam reached Bangrode about 
tvFO hours late, say at 3-30 A.M., on the 17th ; and the 
driver of that train saw smoke rising from wagon 
No. 13024 at a distance of about quarter of a mile from 
the station. It was a dark night, no moon, and I doubt 
whether it is possible to see smoke in such circuin- 
stances, unless it is slightly incandescent, and shows 
a certain amount of glare or light as well -as mere 
smoke. But the engine-driver declares that he did 
not see any flame or light, only smolce. There is a 
conflict of ‘evidence, (and a great deal too much has 
been made of it) iwhether the fire was first seen by the 
pointsman sent to prepare the points for the incoming 
63 down or by the driver of that train, and who 
first reported it to the Deputy Station Master. In 
my opinion it makes not the slightest difference who 
first saw and who first reported the fact that the wagon 
was on fire, for it is common ground, and that is all 
that is important, that the fire was first seen and 
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reported when this 63 down was entering Bangrode at 
ahoiit 3-30 A.M. Tlie engine of the 63 down was at once 
utilized to isolate the burning wagon, while all avail- 
able hands were summoned to help in putting out the 
Are. Unfortunately dhe only flre-quenching appliances 
available at Bangrode were six hand-buckets and a 
watering can. There is a well with a rope, but the 
water was A^ery Ioaa^ and it is obAuous that little could 
be done with such means to cope 'witli such, a fire as 
had now developed in this wagon-load of cotton. 
AVliile the wagon AAms being isolated it appears that 
three or four men got on the top and managed to dis- 
lodge 25 or 26 bales, with their hands and crowbars. 
Some of these Avere already on fire. But as the flames 
rose, the men could no longer stay on the wagon, and 
tliese attempts at salvage had to be abandoned. But 
if it be true that these men were able not only to mount 
the wagon but actually to work bn it for some time 
(and something of tlie kind must certainly have been 
do}i.e) it follows that the fire could not at tliat time 
liave seized the Vvdiole length of the AA^agon and pro- 
bably Avas conflned, as alleged by the defendant-com- 
pany’s Avitnesses on the point, to the centre portion; 
There is some am])iguity on this point, the Avitnesses, 
or so.me of them, probably meaning by “ tlie middle ” of 
tlie Avagon not the middle portion of the surface, but 
the centre of tlie load. The latter statement could 
hardly be correct if the company’s other evidence as to 
t'Jie complete and effective sheeting of the wagon be 
' true. For it would then haA^e been impossible to see 
into the- centre of the wagon at all, and no fire would 
have been visible until the flames had burst through 
the sheeting. Nor is it probable that this would first 
have occurred at the side, although, I suppose, ‘ it is 
possible that it might have done. On the question of , 
slieeting the defendant-company contends that this 
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wagon was sheeted with thi’ee sheets, while the 
IDlaintiffs’ case is that it was only sheeted with two. 
The third sheet is not traceable. The sheeting record 
book of UJJain has disappeared. In fact it does not 
appear to have lieen kept during the first half of April 
as the local staff was overworked and unable to fill in 
all tlie required records. The evidence, so farasUpainis 
concerned, upon thispoint is purely general. None of the 
witnesses can pretend to have any definite recollection 
of this particular wagon, or how it vras loaded, or 
sheeted or sealed. All that that x)art of the evidence 
amounts to is that the usual practice is to load, sheet 
and seal in a particular way, and that no wagon loaded, 
as this wagon was, would have been allowed to proceed 
had it not been so loaded, slieeted and sealed. That 
■ is of course merely begging the question, and all such 
evidence appears to me to be quite valueless and 
negligible. Bxit at Bangrode we have the evidence of 
the staff to the effect that the wagon had three sheets 
on it, of which the middle sheet was totally consumed, 
not a rag or vestige of it remaining. Considering that 
neither of the other two were much burnt that appears 
to me almost incredible. Of course there are different 
ways of spreading three sheets of these dimensions over 
a wagon forty -five by nine, and loaded to a height of 
say five feet. But Mr. Pechey’s evidence suggested 
that the third sheet would be used under the other two, 
and there is other evidence in the case to the same 
effect, namely, that underneath sheets are first put over 
the goods and then sheets over these again. Now^ if 
that had been the method of loading here, I mean if the 
third sheet had been put over the central twenty-five 
feet of the wagon, dropping dowm say four feet over 
each side, and then the other two sheets had been placed 
over it so as to overlap say ten feet on either side 
leaving a drop for each of five feet over each end of 
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llie wagon (and tliat seems the natural way to employ 
three sheets of tliese dimensions upon a load placed in 
a wagon of the dimensions of No. 13024), then it is 
obvious that tliat central sheet could not possibly have 
been so utterly destroyed without doing a very great 
deal more damage to the oveiiaijping sheets on either 
side, than the evidence shows was done to them. And 
I see nothing inconsistent with Mr. Pechey’s ideas of 
efBcient sheeting in supposing that two sheets would 
liave fulfilled all the requirements of such efficient 
sheeting. Two sheets twenty-five feet long by seven- 
teen and a half would of course have covered the wagon 
from end to end with a drop of two and a half feet at 
each end and about four feet over the sides, thus leaving 
three feet of cotton bales exposed at each end and about 
one foot at the sides. Mr. Pechey says that he is not 
much concerned with the sides of such loads, as the chief 
care of the Company is to protect the siirface. But 
recollecting the manner in which engines come close 
alongside goods wagons, as one train passes another at a 
station, I confess I do not see why there is greater risk 
of conflagration on the surface than at the sides from 
sparks. But as I shall show later I do not think that 
this point is really important enough to deserve a 
twentieth j)art of the time and labour that has been 
spent over it during the trial. The fire having been 
discovered at 3-30 xi.M. it appears that the Deputy 
Station Master at once awoke the .Station Master of 
Bangrode, and, as I have said, everything that could be 
done was done to extinguish the fire. Somewhere 
between four and five a telephone message was sent to 
Rutlam for help, and this was received by the Station 
Master himself who happened to have come on to the 
station premises a good deal before liis usual hours of 
duty. The Bangrode staff wanted more water; but 
Rutlam had no water to spare, There is a wateip tein 
• ' H U90— 3 
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of eigliteen tanks wliicli runs, sometimes once, some- 
times twice, a day- out of Rutlam to a small watering 
station called Gliatla, just half way between Rutlam 
and Bangrode, that is to say, three miles from either, 
and brings back its tanks filled to supply the water 
needs of Rutlam. Rutlam is an engine changing station, 
and of course if its water supply runs out, tinffic is at 
a standstill. I cannot in this sketch of the facts go 
into all the considerations pro and con which weighed 
with the Rutlam authorities, or have been suggested 
in argument as being such as ought to have weighed 
with them, on the subject of sending the water train, 
immediately the telephone message was received, to 
Ghatla to fill and go straight on to Bangrode. Had 
this been done, had it been feasible, and the staff at 
Rutlam are unanimous in saying that in all the 
circumstances it was not feasible, the water train might 
have got to Bangrode by aboiit 6-30 A.M. And as far as 
I can see having got there it would iiave been quite 
useless. An immense amount of time has been spent 
by the plaintiiEs over this point of the water train 
probably as a consequence of the result of LakMchancVs 
case^K But the short answer to all this argument is that 
supposing there liad been no difficulties in the way of 
de.spatching;the water train, and supposing it had been 
despatched and ranged-up alongside (or as near as it 
could then get) to the burning wagon, what would 
have been the use ? By 6-30 the flames must have been 
at their height : probably no one could have got within 
fifteen feet of the wagon (vide Storrer’s evidence as to 
the state of affairs when he reached Bangrode, say a 
couple of hours later) and with tanks and tanks of water 
available no impression, as far as I can see, could have 
been made on the fire by tossing buckets of water at it 
from a distance of fifteen feet. What was needed, what 

« (1911) 37 Bow. 1. 
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alone would Iiave been serviceable, was not only water 
in abnnclance but a Lose and pressure pump a.s well, 
and tliere was no available bose or pressure pump at 
Eutiain, or at any place nearer than Gocllira, llo miles 
aw’^ay. I may have to discuss this part of the case in a 
little more detail later, though I have long ago felt 
convinced that it really has little or no materiality if 
it can even be said to be relevant. For the present it 
is enough to say that the Station Master of Rutlam did 
not send the water train but ordered tlie Bangrode 
Station Master to take the drinking water tank off the 
up train which would reach Bangrode about 10 or 
11 A.M. In the meantime the Kotah si^ecial had £)ro- 
ceeded from Rutlam and found the wagon blazing at 
Bangrode. That would have been between 6 and 7 A.M. 
The engine-driver gave all the water he could spare 
from his tender, but this was luseless, so he took his 
train on. Then followed the 17 down mixed, with 
Mr. Storrer on it. Xo mention appears to have been 
made of the fire at Bangrode to anyone on either of 
these trains, except the guard of the latter, who says 
(in opposition to all the rest of the evidence on this 
point) that it was common knowledge at Rutlam before 
his train left. When the 17 down got to Bangrode 
betAveen 8 and 9 a.m. the engine wuis taken as close as 
it could get to the burning wagon and steam Avas blown 
upion it, seemingly more to enable the mixed train to 
get by than with any ho^De of putting out the fire. 
Then the 17 down w'ent on its w’’ay leaving the vi’agon 
burning as hard as ever. In the meantime two tele- 
grams appear to have been sent from Bangrode, one 
the formal “ to all concerned ” and the other, sent later, 
a special telegram to the Station Master at Rutlam for. 
more Avater. The “ all concerned telegram ” certainly 
suggests that the fire had done its work completely 
and that there was no hope of saving anything. But 
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tlie other telegram asks for more water, and this appears 
to liave reached the Station Master shortly after 8 A.M. 
He thought the best thing to be done, indeed the only 
thing to be done in the circumstances, was to order the 
Station blaster at Bangrode to arrest the drinking- 
water tank which would shortly come to his station ; 
and this was duly done about 10 or 11 A.M. But wdieii 
its whole contents had, like the spare water of three 
previous engine tenders, been thrown at the wagon out 
of the six hand buckets and watering can, naturally 
mthout tlie least effect, the staff at Bangrode gave the 
fire up as hopeless, and left the wagon to burn itself out. 
This it did in about t-wo days from the commencement 
of the fire. Of the 26 bales which had been flung from 
the top of the -wagon when the fire was first discovered 
13 appear to have been saved ; the remaining 13 which 
were left lying about already on fire were burnt and 
utterly destroyed. As to ithat the position of the 
Company might be different had its liability to be 
determined solely with reference to the manner in 
■which it discharged its obligations not only in the way 
of taking precautions against risks, but in dealing. with 
the situation when in spite of those precautions the 
risks had actually occurred. For it is hard to see how, 
had any attention been paid to these smouldering 
bales lying on the ground, a few buckets of water 
thrown over them at once wmuld not have Anally put 
them out, and saved them, subject of course to whatever 
damage they might have suffered before being dislodged 
from the wagon top. 

Those being in outline the principal facts, what are 
the legal rights and liabilities of the parties ? I do not 
see that sections 72 andYG of Act IX of 1890 put a railway 
company sued in respect of goods entrusted to it for 
carriage in a better ; pomtion than a common carrier 
tinder the old Carriers Act. , Nor do I think it necessary 
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to go ininiitely into any cliange wliicli the Act of 1890 
may have made in the liability of raihva 3 ’’ comi)anies, 
when sued a,s l)ailees, as compared with their liabilities 
before the i^assing of that Act. For, as it stands, the 
law appears to be clear. When anyone has entrusted 
goods to a railwaj^ company for carriage, and those 
goods are lost, damaged or destroyed while in the 
l)o,ssession and under the control of the railway", the 
fact of the loss, damage or destruction is enough to cast 
upon the companj'' the burden of pro ving that that loss 
was not due to any negligence on its part. The standard 
of negligence is given in sections 151 and 152 of the Con- 
tract Act but no general rule universally applicable can, I 
think, be laid down as a rule of law defining the amount 
and quality of the proof in every case which will 
discharge the railway company’s onus. It cannot be a 
rule of laAV, though sx^eakiiag generally, I think it is a 
very sound rule of right reason, subject to all proper 
exceptions in special cases, that where the fact of loss, 
damage or destruction is proved, and the railwav^ com- 
pany cannot prove the cause of this loss, etc., it cannot 
logically prove that it is not in law itself responsible 
for that unascertained cause. While on tlie one hand 
it is fair argument to say that a bailee who has goods 
in his sole possession and under his sole control and 
loses or allows them to be damaged or destroyed must 
show, first, how the loss or damage was occasioned 
before he can be heard to say that it is not due to his 
own negligence, it is going too far in the other direction 
to maintain that it is a universal rule of law in such 
cases that where the bailee is unable to assign the true 
cause of the loss or destruction he must in every case 
be liable, for the value of the goods to the bailor. In 
eA’ery case it is open to the bailee to satisfy the Court, 
if he can, that although he does not know how the goods 
came to be lost, damaged or destroyed, it certainly vvas 
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not owing to any want of ordinary care on liis part. 
And tin's was actually done in the recent case of 
LaMiichand JRcimchand v. G. I. P. Raihvay Com- 
There the defendant-companj’- conld assign 
no cause for the Are, hnt the trial Court was satisfied 
that whatever the cause might have been it was not 
due to the negligence of the defendant-company, and 
in this view the Court of appeal concurred. The defend- 
ant-company in this case has from the first relied, in my 
opinion, much too confidently on Lakhiclicuid' s case^^^ as 
establishing a rule of law that a defendant-company 
sued, as this defendant-company is sued, may exonerate 
itself by x>roof of general care, in dealing with lai’ge 
quantities of similar goods, and proving that that 
amount of care is usually sufficient to iirevent loss, 
damage or destruction. On the other hand the case is 
certainly an authority for the proposition that a decree 
ought not to be given against a railway coinirany sued 
as bailee for loss, damage or destruction of goods bailed 
to it, the moment it admits that it is unable to assign 
the rera causa of the loss. Now what is the actual 
position at the outset of the case ? The defendant-com- 
pany has received goods to be carried at its own risk. 
Instead of delivering them, it allows them while in its 
sole po.ssession and under its sole control to be burnt. 
Two main questions then arise — (1) Has the defendant- 
company proved that it took as much care of the goods 
from the time they came into its possession to the time 
when thej- caught fire as an ordinary person would have 
taken of goods of the like quality and quantity of 
his own ? (2) Wlien the goods were found to be 
on fire did the defendant-company take as much 
care of them, that is to say, did it exert itself as 
strenuously having regard to the means at its disposal 
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and all the circa instances to put the fire oat and save 
tlie goods as an oi’dinaiy person might have heen 
expected to do if the goods had been his own ? It will 
be noted at once that the second question is totally 
distinct from the first, and, in regard to the proof, has 
to be dealt AAdth on a different line of reasoning 
altogetlier. The defeadant-company might succeed, as in 
fact, it did succeed in Lalchichand's casr‘^\ in exonerat- 
ing itself so far as tlie origin of the fire was in question, 
and yet fail as it did in that case to exonerate itself 
when the question was of the duty it owed its bailor 
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after the fire had been discovered. And that distinction 
is also of some iiniiortance witli reference to Batchelor, 
J.’s criticism of the Judgment of the Privy Council in 
The Bivers Steam Navigation Comxoany v. Ghoutmull 
DoogaS^K AVith respect I am rmable to agree wholly 
either with the line of reasoning or the conclusion 
reached by Batchelor J. in that part of his Judgment. 
Presently I will explain more in detail why. Xow in 
this case the defendant-company comes into Court and 
lirofesses a total ignorance of how the fire was caused. 
In effect its case is this. AVe always take care, as much 
care as any ordinary owner would himself take, of 
goods committed to oiir care for carriage. This is 
liroved by the fact that while we carry enormous 
quantities of cotton, Just as this cotton was carried, in 
open wagons, we rarely let it get on fire. Tables have 
been put in for thi'ee years to show that the company 
has lost very little cotton in transport by fire. There- 
fore, it is contended, we must be exonerated in respect 
of this particular fire. Now I may at once say that 
that appears to me an entirely fallacious piece of 
reasoning. Doubtless a very mmilar course was taken 
by the defendant-company in LakMchand’s case^\ and 

m (1911) 37 Bom. 1. 
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it proved successfal. And the whole defence in this calse 
has been modelled ni)on the defence in LakhichancVs 
case'-^\ But it can never follow as a matter of law that 
what satisfied a Judge in one ease with special reference 
to the facts of that case must always satisfy every other 
Judge in dealing with cases in wliich the problem may 
be in many respects different, the facts either more 
simple or more complicated and the grounds of inference 
therefore always- liable to change. As to the defendant- 
company’s liability for what happened after the fire 
was discovered, that must always be relatively simple 
and easy to determine compared with the first question, 
namely, was the defendant-company, in the absence of 
any known cause, liable for the origin of the fire ? And 
it is clear that if that question be answered in the 
affirmative the second question would lose all practical 
importance. Xow let me explain in a word or two why, 
I think, tlie very simple reasoning upon which the 
defendant-company mainly relies, professing to borrow it 
bodily from Lakhichand’fi ease^'^K is fallacious. Assum- 
ing that the defendant-company has carried, say, 6,00,000 
bales of full pressed cotton, in all resjpects like the full 
pressed cotton which was burnt in wagon No. 13024, 
and carried them safely, with no greater percentage of 
loss than, say, 250 bales out of 6,00,000, how is that 
an answer to the fact that these particular 186 bales 
were set on fire while being carried by the defendant- 
company ? Surely it is rather worse than no answer. 
For again assuming that exactly the same precautions 
were taken with these bales as with all other bales, and 
that in the vast majority of cases the bales reach their 
destination safely, does it not follow of necessity that 
since in fact these bales were burnt, the company must 
have exposed them to some extraordinary danger ? 
Upon the defendant-company’s reasoning it is certain 

« (1911)37 Bora. 1 .. ' 
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tliat one of two tilings must liave liappened, assuming 
tliat tlieir jiropositions be true. Either the ordinary 
precautions were adopted in loading these bales, or 
they were exposed to extraordinary danger. In either 
case if the act was the company’s— a point I will 
develoi) in a moment — it ajipeafs to me to follow that 
on tlie facts thus stated and admitted, to go no fnrtlier, 
there is a clear case of negligence made out. I cannot 
mj’-self see how evidence, that as a rule bales are care- 
fully loaded, and in consequence reach their destination 
safely, can really have any relevance in the defendant’s 
favour, although, no doubt, once believed, that kind of 
proof would acquire a distinct cogency against the 
defendant-company as making it certain or almost 
certain (in the absence of any known or even suggested 
cause external to the company and its servants and 
machinery) that these particular bales were not treated 
with that degree of ordinary caution all along the route 
which has ensui’ed the safe delivery of so many thous- 
and other bales. I have read a great many cases, to 
which I have been referred, and carefully analyzed 
their contents, and I have very little doubt about 'what 
is the law in cases of this kind. The compan 3 ’' as 
bailee is primarily liable for the loss but it may 
exonerate itself in two ways. It may, while ignorant of 
the cause of the fire, sliowq if it can, that that cause could 
not possibljr be attributable to itself, that in other words 
it W'as altogether external and beyond the company’s 
control. I should always feel that the-i-e was a logical 
difficulty in accepting such a demonstration in a case 
like that with which I am dealing. But in cases ci 
loss, it might very well be that the bailee might show 
that he had taken all reasonable care of the goods and 
yet that some person unknown had stolen them, and 
so thej" had disai>peared. Here in a sense the cause 
of the loss is unascertainable and yet the bailee might 
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exonerate himself. But that could only be by satisfying 
the Court that the cause of the loss was external to 
himself, and beyond his control. The cominonest case 
l^erhaps would be spontaneous combustion if that ever 
really hai^pens. 

But that again is not truly a case of an unknown 
cause, for once assigned and believed it is a complete 
and efficient cause and explanation. But the unknown 
felonious acts of others (which according to high 
authority ought never to be assumed), again narrowing 
the ground of this particular species of defence, or acts 
of others in no sense felonious but merely careless and 
guessed at as a cause, almost exhaust the category of 
unassigned causation external to the defendant-company 
itself which would be likely to be acceptable in a Court 
as a sufficient possibility, and, when consistent with the 
proof of ordinary care, probability, to exonerate the 
bailee. Second, the bailee while ignorant of the nera 
causa might point to the fact that he had taken such 
precautions against risk, had dealt v'ith the goods 
entrusted to him with such care, that whatever the 
cause might be and although attributable to his own 
act, yet it must be presumed to have been of such an 
uncommon, or of such an unpreventable, kind that he 
ought not to be held responsible for it. But such a 
defence could, I apprehend, only be logically (if ever 
logically) established by the virtual exclusion of all 
causes of an ordinary kind attributable to the bailee or 
his servants or machinery. 

But I should think that it would be extremely hard 
for a defendant to make good such a defence, although, 
no doubt, it has been done. Those cases must, I think, 
be very rare in which a bailee, having the sole custody 
and control of the goods and losing or destroying tliem 
without himself knowing the cause, would be able to 
, , satisfy a Court that whatever the cause was it must 
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have been attributable either to some agency external 
to Jiis o^snl and beyond his control or to some thing 
so nnnsaal and xinpreventable that he could not in 
reason have been expected to guard against it. And 
that in effect is the law laid down, as I understand it, 
ill IVie Sivei's Steam Navigation fJornpany v. Choaf- 
rnuJl JJoofjar^-'^K Lord Morris is very careful throxighont 
his judgment to insist upon the need of such evidence 
as he examined on this point showing that the fire was 
caused by something or somebody external to the 
defendant-company and beyoiad its control. His reason- 
ing on that part of the case, which should not be 
confused with his reasoning upon the second part, 
namely, whether apart from the origin of the Are the 
company was liable for negligence in not having 
detected it sooner, may, I think, fairly be thus sum- 

* marized. The defendant-company had these goods in 
their exclusive possession and control. They allowed 
them to get on fire, and can assign no cause whatever 

* external to themselves and their agents, nor can lay 
any solid foundation for the inference that the vera 
causa of the fire might have to be sought there, (his 
Lordship’s examination of the evidence does not seem 
to me to have gone beyond this upon that part of the 
case) therefore they are liable. In other words, having 
regard to the natural course of events and the admitted 
facts, the fire must have been caused by some act or 
neglect of the defendant-company, since it undoubtedly 
■was caused, since a fire is not an ordinary event to be 
set down as an usual incident of transport, and since 
no one else, so far as the evidence -on that point goes, 
could I’easonably be held to have caused it, the defend- 
ants and no one else are answerable for the fire, and were 
the cause of it. This does of course go very near laying 
down as a rule of law that where the bailee who has 
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the complete and sole control of the goods bailed, loses 
or destroys them, and cannot prove the cause, the legal 
inference is irresistible that the cause is attributable 
to him and that, looking to the result, it must have been 
due to negligence. For fires are not caused except by 
negligence, though what the degree of that negligence 
may be would often depend upon all the facts being 
known, the true cause ascertainable. It would, I 
apprehend, have been no answer to the plaintiff’s case in 
Chou tmull Doogtir v. The Rivet's Steam Navigation 
Gompany^^^, in the opinion of the Privy Council, had 
the defendant-company proved that it had carried 
thousands of loads of jute under similar conditions 
without losing a drum by fire. 

From this brief analysis I deduce the following 
general principle, that where a bailee cannot assign the 
cause of loss lie may always give evidence to prove, if 
he can, that although unknoAvn, the cause mtost have 
been external to himself and beyond his control. 
Failing tliat, to exonerate himself he would have to 
prove tliat, while unknown and in all probability 
attributable to himself, the cause was of such a nature 
that he could not have foreseen and pi’evented it by 
taking all reasonable care and precautions. Thus, of 
course, it will always be open to a bailee defendant to 
give eAudence, although he has no hope of discoAmring 
the cause of the loss, to prove that it was beyond his 
control, and that he is not answerable for it. While 
such eAudence would always be releAmnt and needs to be 
examined, should it fail of its purpose, the mere fact 
that it was relevant and examined would not materially 
detract from the ordinary presumption of right reason, 
that a man, who has had the sole custody of goods and 
has destroyed them without knowing hoAV, is himself 
responsible for the destruction. Such, I understand, 

h) (1897) 24 Cal. 786, 
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was tlie view of Palles 0. B. in FlunnsTy v. WciteT- 
ford and Limerick Railmiy CoS^\ a judgment in 
wliicli tlie nice points arising in all cases of the kind 
are treated with a subtlety and thoroughness that, I 
think, is rarely to be found in the judgments of the 
English Courts. Such too, I think, was the opinion of 
Erie 0. J. in Scott v. The Uxhridye and Eickmam- 
ivortli Eaihvay Convpamf^'^ and the same doctrine wns 
expressed in a sentence by Sci’utton ,1 . in a very 
recent case, HarUtone v. London Electric Eaihvay 
Company‘-^\ 

What is the evidence in this case? An immense 
amount has been accumulated, (but I may say at the 
outset that in my opinion at least 90 per cent, of it will 
never be relied on, or even looked at again,) during the 
much too protracted trial. I repeatedly protested but 
both sides appeared to be equally desirous of heaping 
up evidence, apparently with the idea of making the 
case appear to be much more difficult and complicated 
than in niy opinion it really is. A common reply was 
that days were spent over a similar point before 
Mr. Justice Robertson or Mr. Justice Heaton ; and it 
looks as though the bar had accepted a standard pattern 
(and I think a very bad standard pattern) for all cases 
of the kind. But where both sides are rich, and money 
appears to be no object, then naturally neither 
side likes to yield to the other in a plausible desire to 
lay every possible fact, material or immaterial, before 
tlie Court. Proof, if any were needed of the almost 
ridiculous superfoetation of evidence in this case, is 
o-iven by the simple fact, that in their final addresses 
Counsel on both sides hardly referred to the evidence 
at all. Mr. Binning for the defendant-company occu- 
pied about an hour and a half dealing almost entirely 

Cl) (1877) Ir. E. 11 0. L. 30. ® (1866) 35 L. J. 0. P. 293. , ( 

(3) (1913) 29 T. L. R. 614. 
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Avitli generalities, witli an occasional digression of 

wiiicli the object was to defend one of his witnesses 
from what he thought uujustiflably seA'-ere strictures, 
while Mr. Iiiverarity took jperhaps an hour longer, but 
devoted almost all that time to a discussion of the law 
and English cases illustrating his niaiii points. 

The evidence, sitch as it is, breaks up naturally into 
three main dhdsions : (1) the evidence of the Ujiain 
witnesses intended to proAm that all xn*oper care wms 
taken of the goods while loading, and that AAhen 
loaded they were sheeted in the ordinary Avay, roi;)ed and 
sealed. That nothing was Avrong with the Avagon 
itself, and that therefore up to that point the defeiidant- 
coinpanj^ could not possibly be held guilty of any 
negligence ; ( 2 ) the evidence relating to the journey 
between Ujjain and Bangrode ; (3) the evidence relating 
to Bangrode, AAhich again has to be siib-di Added into 
GAddence relating to wbat hapiJened before, and after 
the fire Avas discovered. The latter evidence includes 
all the Eutlain AAdtnesses and the driAmrs, firemen, 
guards, etc., as AA^ell as the passenger, Storrer, on the 
train which left Rutlam and reached Bangrode after 
the fire had been discoAmred. This eAddence also 
includes the train, which brought the Avater tank of 
which use was finally made, from Nagda, 

Now a A^ery little thought will show that most of this 
evidence must be valueless. Indeed, in spite of the 
length at which witnesses were examined and cross- 
examined, hardly a single fact which can help the Court 
is really disputed. Thus, for example, it is of course 
useful to knoAv AA'hat trains passed the 62 up on its way 
between Ujjain and Bangrode, and how long the foreman 
was in close proximity with any or all the latter. But 
such facts could have been elicited Avithoiit disixute in 
five minutes from any of the defendant-company’s res- 
ponsible seiwants, Oii the other hand the eAddence is 



explicit as to what trains passed the wagon, or at what 
distance, while it was being loaded at UJJain. And I shall 
presently have to point oat that the want of this in- 
formation might tell seriously (though, as the facts stand 
I do not think.it does) against the defendant-company. 
Before I demonstrate, as I hope to do conclusively in a 
little, while, iJiat Iliavenotexaggeratedthe worthlessness 
of most of the evidence, I will point out that the origin 
of the fire admits of only three practical possibilities : 

(1) tliat it was caused while the wagon was being loaded 
or after being loaded was waiting despatch at XJJiain ; 

(2) on the Journey between UJJain and Baiigrode ; (o) at 
Bangrode between the time of its arrival there at about 
11-44 P.M. and 3-30 A.M. It is only the first of these three 
possibilities which offers the defendant-company any 
chance of satisfying the Court that the origin of the fire 
was not due to any act of theirs. For after the train 
with this wagon, making part of it, started for Bangrode, 
it cannot be contended that if the fire Avas caused by 
any act at ail, and not due to spontaneous combustion, 
that act was not the act of the defendant-company or 
some of its servants. My opening analysis of the true 
content of the main propositions upon which this 
doctrine depends, as Avell as of the true content of that 
doctrine applied to any particular case, brings out 
clearly, I hope, the great importance of t])is factor in the 
reasoning. For if the act cannot possibly have been an 
act external to the defendant-company, that is to say, 
if it is not humanly speaking possible, that anyone but 

the defendant-company Itself caused the flre^ then ilih; 

further fact that the defendant-company is not in a 
position to show what the act was, who did it, or under 
what conditions it was done, viidually deprives all 
general eAudence of ordinary care taken in tliis, as in 
innumerable other cases of like goods in quality and 
quantity, of all probative, or at any rate logical; Auilue. 
The furthest such evidence could go in such circum- 
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stances would be to opexi a ijossibility of tbe origin of 
tbe fire having been due to some cause so extraordinary 
and unusual (the intentional felonious acts of any person 
being now entirely excluded since such are never to be 
presumed) that although in a sense the defendant’s own 
act, the defendant could not be charged with liability 
in respect of it. Virtually the only real exception to 
this rule, I think, would be a true case of spontaneous 
combustion, a cause which is as truly external to the 
defendant-comiiany as though the wagon had been set 
on fire by a passing engine belonging to some other 
company, or by a flash of lightning. But in this case 
the defence of spontaneous combustion was explicitly 
' abandoned before the trial. At the close of the case 
Mr. Binning urged that while this was so the defendant- 
company never meant to say that the fire may not after 
all have been a case of spontaneous combustion ; all 
that tJie defendant-company meant wns that they were 
not in a position to prove this, and did not mean to try. 
But, I think, after the correspondence which passed on 
the point, it would be wrong for the Court to entertain 
that cause as even a iJossibility. For the plaintifl: had 
expressed his intention of calling expert evidence to 
convince the Court that these bales could not have caught 
fire of themselves, had that defence been directly or 
even indirectly persisted in. I must, therefore, deal 
with the evidence on the assumption that whatever the 
cause of the fire really was, it was not spontaneous 
combustion. And I may add that I do not believe that 
full pressed bales of cotton ever would ignite in that 
way. I do not know whether a single case has ever 
been; scientifically proved, by which I mean that every 
other possible and ordinary cause, such as smoking in 
the vicinity, sparks, etc,, has been rigorously excluded. 
There may be many eases, both on railway lines and in 
godowns, where la.rge quantities of cotton have been 
burnt and no cause has been discoverable. Some of these 
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may liave been attributed to spontaneous combustion. 
But bad all the facts been known, as tliej^ never are in 
sucli cases, a simpler and more natural cause would 
probably liave been discovered. For it must be admit- 
ted that the consensus of scientific opinion while favour- 
ing the l)are possibility is strongly against the i^roba- 
bility of the oecui-rence of spontaneous eomlmstion in 
pressed cotton. If such a cause is always to be regarded 
as extremely rejnote and unlikely, althougb just i^ossible, 
it is hardly necessary to seek for it among lialf a dozen 
qxiite ordinary, pj’obable, and natural causes. Here, for 
instance, the burnt ])aLes have been exposed over and 
over again to contact with passing sparks, and even if 
we exclude cliunce Ifindliiig from careless smoking while 
tlie bales Avere being loaded there are enough probable, 
not to say possible, causes of a A-ery ordinary kind, to 
render it unreasojiable to go out of our way (as some 
membei's of the defendant railway stad appear to have > 
done in the early correspondence) to ascribe the fli-e to 
such a very excejptional and questionable cause as 
spontaneous combustion. 

It has ueA'er been suggested, I think, in this case that 
the cause of the fire may liaA’^e been ilue to the friction, 
of the iron hoops round the bales. , This was i)ufc forward ; 
and, I believe, seriously considered in the former case. 
But standing alone it can hardly be regarded even as a ; 
possible cause. I am i^retty positive myself that, with- 
out some added factor, some defect in tlie wagon bring- 
ing some of its parts AAdiile in motion in contact and_, . 
Auolent contact with these hoops, no amomit of ordinary 
friction in trans]3ort coidd suffice to generate a fire, - 
Were that really so it must be a matter of aA’erageiy 
frequent recxirrence, and having regard to the millions 
of jxressed bales of cotton which are annually carried ,' 

. OA’^er hundreds and hundreds of miles of railway without ) 



1914. 


HtBJI 

Khetsey 

Company 

V. 

B. B. & 0. 1. 
K-ulway 
Company. 



216 


THE INDIAN" LAW' EEPORTS. [VOL. XXXIX. 


1914 


■ limn . 

, Khetsey 
& 

Co:mpaxy 

B. B.&C. I 
Railway 
COMPAA’Y. 


occur, I think I may safely disregard this conjectural 

cause. I have laboured these two points more than I 
should otherwise have been disposed to do, because, the 
whole oJ; my reasoning must ultimately depend upon a 
logical process of exclusion. I have to exclude all 
possible causes external to the defendant-company before 
I bring the problem into a narrowed focus, within -which 
the ai)plication of what I conceive to be not only the 
governing principles of law, but of right reasoning, can 
be easily and clearly applied. I wdll now turn back to 
the lljjain evidence which was cpiite unnecessarily 
voluminous. I think it is entirely negligible for this 
main reason, that in the admitted facts, I do not believe 
that the fire did or could have originated at TTiJain. It 
will be observed that from the first, and in some parts 
of the oral evidence at the trial, the defendant-company 
attempted to show that the fire when fii’st seen was in 
the middle, meaning the heart of the wagon. Of course, 
if that were so, its cause could not liave been external 
ignition in transit, either at Nagda or at Bangrode. 
Some of the lowest or lower tiers of bales must have 
been set on fire at Ujjain while the wagon was being 
loaded, and the others being heaped upon them, and the 
whole load sheeted down, the fire must have slo-^dy 
smouldered from 14th April when the wagon appears 
to have come in from Eutlam — or I should perhaps 
rather say from the moment it began to be loaded in 
ITjjain, up to 3-30 A. M. on the 17th when the flames 
-were seen at Bangrode. Now books of authority 
certainly do say that cotton may smoulder almost 
indefinitely, once ignition has thus been partially 
started, and it is not absolutely impossible that sparks 
of some sort may have fallen upon and lodged among 
the lower or middle tiers of bales while the wagon wms 
being loaded at Ujjain. But I should think that 
ordinarily, if such a thing happened, the almost 
immediate superimposition of other bales would have 



a very strong tendency to crnsli out a merely smoulder- 
ing spark on tlie surface of the bale below. And 
although if the smouldering cotton were stationary, it 
may be that the process of ignition is sometimes 
extremely slow, this must be less likely to be the case 
where smouldering cotton is being dragged through the 
open air at a fairly high rate of speed. Although 
slieeted, a wagon like this would admittedly liave had a 
foot or so of the lower j)art of the load exposed to the 
air, and if the origin of the lire had been as suggested 
by the dc'fendant-comi^any, something which happened 
at Ujjaiii (I mean something beyond theii own control) 
beginning in the lowest or louver and middle tiers, then 
it ajDpears to me hardly possible that the fire should 
have remained unnoticed, merely smouldering from, say, 
the loth April to the early morning of the 17th. The 
fanning wind made by the moving train would have 
been just about the level where the fire is, on this 
theory, originating, and surely long before the train 
had comj)leted its Journey to Bangrode, the smouldering 
centres would have broken out into flame. That is one 
reason, though it may not be deemed conclusive, for 
dismissing the whole UJJain evidence. For, if the fire 
did not originate in UJJain, it appears to me perfectly 
useless and bad reasoning to pile np evidence of carefrd 
loading at that place. However cai’eful the loading, it 
was not careful enough. Either it was not careful, or 
the wagon was later exposed to heightened and unneces- 
sary risk. Else there had been no fire. That I should 
have thought self-evident. And in this connection I 
will pause upon Mr. Binning’s concluding i)resentation 
of his case. That learned Counsel was evidently as 
alive as I am to the rather absurdly disproportionate 
amount of evidence he had laid before the Court, for no 
better reason that I can see than that this had been 
done before in other Courts, and was the ai^proved way 
of conducting a railway compaiiy’s defence. For he 
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\4i*tiially gave tie go-by to tie whole of his evidence 
resting his case on a syllogism and a very bad syllogism. 
He said in effect that the sum of the w])ole matter was 
this, the kernel lying in certain statistical statements 
put in by Mr. Pechey. Tlie defendant-company carries 
enormous numbers of bales evein’ year. Vv e have 
shown by these tables that relatively very few get 
burnt. Therefore it follows inevitably that we take 
ordinary and reasonable care of all goods that are 
entrusted to us for carriage. Tlie staring fallacy lies 
in the conclusion and the use of the word " all. ’ The 
true syllogism is this. We carry innumerable bales 
every year loaded with ordinary care and upon an uni- 
form iJrinciple. None of the.se bales get burnt. These 
(and a few rare cases to be found in our tables a,re of the 
same nature) did get burnt. Therefore it is clear that 
either our ordinary usual p:^ecautions v^ere not taken 
with these bales, or that sometliing very unusual 
happened wliich rendered precautions, ordinarily suflQ.- 
cient, insufficient in the case of these bales. Now 'what 
was tliat ? Here the defendant-company is silent, 
merely saying that we do not know, we have not the 
slightest idea. But whatever it tvas it was not our 
fault. 

But another and more cogent reason for disregarding 
the whole Ujjain evidence is that upon examination it 
turns out that none of the witnesses who give it really 
has or possibly could have definite recollection of this 
particular wagon. All they can say (the suj)erior 
officers from such records as are kept) is that wagons 
are always loaded and sheeted and sealed in a particular 
way, and that as there is nothing on record to show that 
there was any defect in the construction of this 
wagon, or anything wrong in the way it was loaded, 
and as it was allowed to stajff on the evening of the Kith 
April, it must have been, etc., etc. Vinajmk Vaman for 





instance says that he examined the wagon three quarters 
of an hoar before it left, but here he can only be si3eak- 
iiig of his general practice, just as he is when he says 
that had bales been j)rojecting he would not have 
allowed the -wagon to go. Every one acquainted with 
the vrays of station staffs uij-country will easily rate 
such evidence at its true value. We have a i)hotograph 
put in by the defendant-company of an ideally sheeted 
wagon, which makes it appear as though the whole load 
were completely swathed in slieeting, and then we have 
half a dozen photos put in by the lilaintiff of wagons 
belonging to the defendant-company in VvdjicL the load 
appears to be bulging out and is certainly considerably 
exposed. Except as showing that the perfect ideal of 
loading offered to the Court by the defendant-company 
is, to say no more, sometimes departed from, I do not 
attach much value to these pictures. Nor do they seem 
to be necessary, for two main reasons. One is the 
evidence of Mr. Pechey which makes it quite clear that 
not much concern is shown in loading wagons for the 
lower part of the side of the load. This must in. almost 
every case of a fully loaded open truck, if Mr. Pecliey is 
right, be exposed. And the next and far more decisive 
reason is that the evidence of two chemical analysers in 
this case proves conclusively that these very sheets, 
which are intended to protect the cotton against fire, 
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are themselves rather moic inflammable than cotton 
itself. If they afford any additional protection against 
ordinary sparkage at all, it must be rather on account of 
their surface than texture. Very likely a passing 
spark would have less chance of finding a dangerous 
resting place upon the surface of one of these sheets, 
than upon the centre of an uncovered set of pressed 
bales. But not much more can be said in favour of The 
sheets as a jprotection against fire. If they are at all 
loose and wrinkled on the top of the hales, thus, forming 
ridges, as in Captain Higham’s experiment, it appears 
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that they would offer a comfortable and secure lodg- 
ment to a dangerous- spark, and would be almost certain 
if then set in motion to break out into flame. They 
appear to be saturated with a fatty substance, the main 
object of their manufacture being aj)parelitly to make 
them water, and not fire, proof. This wagon was 
in i^rocess of being loaded at Ujjain from the loth to 
the evening of the Kith when it was sent off on 62 up 
train to Bangrotle. All the coolies available have been 
called and unanimously declare not only that they 
never smoke themselves, but that they don’t know what 
hidis and huklcas are, and that some of them have never 
even heard of smoking or seen anyone doing it even in 
the town of tTjJain. This is simply absurd and indi- 
cates the true value of most of the Ujjain evidence. 
But taking it to be true, it excludes one very simitle 
cause of the fire, assuming that the fire could have 
been caused at all at Ujjain and yet remained undis- 
covered till 8-30 A.M. at Bangrode. As far as Ujjain is 
concerned then we should be limited in our search for 
a cause to some spaik thrown on the bales in process of 
loading by a passing engine, not belonging to or under 
the control of the defendant-company, but there is no 
evidence of anything of the Idnd, and although 
engines belonging to other companies do pass through 
Ujjain, the general control of the traffic and loading 
there is in the hands of the defendant-company, 
and it is just as much their business to see that 
nothing uncommonly dangerous in the management of 
engines, which they j)ermit to pass, is done, as it would 
be w^'ere they dealing with their own engines. New as 
to the sheeting of the wagon. The Ujjain staff cannot 
produce their sheeting record. Ap|)arently they w^ere 
all so overworked at that time, that they were unable to 
write up records, which in the ordinary course they were 
bound to keep. And this, I may observe, is worth 
considering in connection with the evidence of such 



witnesses as Jamiiaclas and Yinayak Yanian. In sucli 
circumstances it is easy to understand tliat tliey miglit 
have relaxed some of their ordinary precautions and the 
rigour of their rules of inspection. But at any rate we 
have no evidence worth the name of how many slieets 
actually were placed over this particular load of 186 
bales. The first report, made by a responsible officer of 
the company as the result of personal enquiries at 
Bangrode after the fire, suggests that the staff there 
were of opinion that only two sheets had been used. 
Much evidence in tliis case has been led to prove that 
three and not two sheets were used. I do not think the 
j)oint very mateiial for reasons which have already been 
given. But it apjpears to me more probable that only 
two sheets were used, than that the third should have 
been utterly consumed leaving not a trace behind while 
the remaining two were but very slightly burnt. Thi.s 
is ])arely ijossible, if the fire, when first discovered, wms 
confined to the middle of the truck, which for tlie 
purptoses of this conjecture may be taken to have been 
covered by the third sheet. For then the first thing the 
local staff wmuld have done wmuld have been to pull off' 
the remaining two sheets, w’hile the fire may have got 
such a hold on the third as to render any attempt to 
save it useless. Its inflammable composition would also 
have contributed to its speedy and total destruction. 
The length of the wagon is 45 feet, and as I pointed out 
in an earlier part of this judgment, if three sheets were 
used in the manner suggested by Mr, Pechey, the 
central sheet would have been ovej.’lapi>ed by the two 
end sheets to, say, the extent of ten feet or so, leaving 
a space in the middle, through which the flames may 
first have broken. But the point appears to me to,, be 
of absolutely no importance, and the extent to which it 
lias been laboured is of a piece with the rather senseless 
determination to accumulate evidence, rather than first 
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reason out tlie content of tlie problem to be solvecb 
wliicli lias cliaracterized the conduct of the partie>s on 

both sides. For it is perfectly obAdous that three sheets 
Avonld Bot necessarily afford complete protection, Avhere 
two failed to do so, although, (unless the ignition of the 
sheets themselves was the true cause of the fire in wdiieli 
case no number would haA^e increased the security of 
the load but AAmuld rather haA'e lieightened the risk) 
using three Avould haA^e left rather less of the load 
exposed than would haA’-e been exposed had only tiAm 
been used. According to Mr. Pechey’s idea tAvo sheets 
would luiA’-e been quite adequate covering for such a 
load as this ; the Avhole of the top of the load AAmnld 
haA^e been coA^ered, only about a foot of the loAA^er sides, 
aiid two or three feet of the ends of the load AAmnld have 
been exposed. Bat the fact remains that AAhether two 
or three or thirty- sheets Avere used the load caught- fire, 
and there is nothing to shoAV that increasing the number 
of sheets, under certain conditions of danger, would 
have increased the degree of protection. 

Let it then be supposed for the rest of the argument 
that wagon No. 13024 left Ujjain loaded Avith 186 bales 
sheeted AAuth either tAAm or three sheets (in my opinion it 
makesnot the slightest difference) duly roped and sealed, 
wagon in good running order, lo^d so far safe and nn- 
ignited. Will tliis state of preliminary facts exonerate 
the defendant-coBipany ? They appear to have thought 
that it would. In my opinion it does not. They have 
still to account for the manner in which notwithstanding 
all these ordinary precautions haAung been take)i, a most 
unusual thing happened, namely, how the w’^agoji came 
to be on fire at 3'SO the next morning. TJieir reply 
would probably he we have shown that in loading and 
despatching the goods we took as much ordinary care as 
a prudent man would have taken of those goods had they 
been his own. We are therefore freed of all liability 
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under sections 151 and 152 of the Contract Act. That 
is a view which I cannot adopt. It appears to me to 
violate not only well settled law, hut all canons of 
reasoning. Before the defendant-company can he 
exonerated they have yet to satisfy the Court that, while 
the goods were in transit and under their exclusive 
control, they took every proper precaution, not only in 
the packing of the goods, but in the management of 
their numerous, dangerous and unruly inachines 
happening to come into close proximity with the goods, 
to have rendered any mishap of this kind impossible 
but for the intervention of some wholly novel and 
unpreventable factor, which they could not with reason 
liaA^e been called upon to anticipate and guard against. 
And on this point the defendant-company is utterly 
silent. Absolutely no evidence has been given of the 
manner in which they manage their engines, when these 
have to pass close to loads of valuable merchandise. If 
they could have proved that they have adopted every 
means known to science to neutralize the recurrent risk 
of sparkage ; if they had proved that none of their 
engines were evej.' allowed to pass, parti ctrlaiiy at niglit, 
close by loaded wagons containing highly inflammable 
goods without shutting off steam, and that after every 
such quite ordinary risk had been run, inspection was 
taken of the wagon which had been exijosed to the 
danger — and all these appear to be quite ordinary 
precautions which any man would naturally take to 
protect his own very valuable property — then the 
defendant-company might fairly have said to the Court, 
we have now jDroved that we did everything in reason 
to take care of these goods, and we have no idea how 
in spite of having taken all those precautions, the Are 
occurred. The answer (not to that appeal which would 
then be perfectly legitimate, but to the supposed need 
of ever making it) would be that in such circumstances, ; 
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it is almost impossible that any fire should occur oi’ that 
the defendant-company would be called upon to account 
for it. 

Before I deal with the question of sparkage which, 
in my opinion, is the most iniportant in the case, if 
indeed not the only important one, I will say a few 
words upon another i3oint upon which an entirely 
dis])roportionate amount of time and quantity of 
evidence lias been wasted, I mean the manner in which 
wagons of thiskind are loaded. The defendant-company 
stautly maintain that fully pressed ])ales loaded in open 
trucks are always laid end to end ^Yit]lin the trnck, and 
then tier on tier till the full tonnage of the wagon is 
reached. The plaintiff on the other hand contends that 
it is a common practice for the defendant-company to 
load these bales in a very i^eculiar tvay. The length of 
a fully pressed bale is 4-1 and the interior width 
of one of these wagons is 9 feet. Tims laid end to end 
on the floor there w’onld be a space of eight inches 
bettveen. The plaintiff, however, contends that the 
bales are commonly made to itroject a3)3d]iing from six 
inches to a foot over the rail of the track. This rail is 
six inches high. Thus, if the plaintiff lie right, the 
bottom tier of bales would be lying at an angle of about 
six inches in thirtj^-six. This would leave space het- 
weeji for placing a third row of bales upright. The 
width is 1-8. There is of course absolutely no evidence 
to show tliat wngon No. 13024 wns loaded in this sin- 
gular manner, hut Mr. Inverarity relies on his pictures 
to show that in some wmgons fully pressed bales do 
appear to be projecting slightly. Mr. Pecliey appeared 
to doubt wdiether in one instance at any rate the bales 
wmre fully pressed, and if they were not but the common 
dokclas of impressed cotton no inference could be drawm 
fiom the appearance of such a load to exceptional 
methods of loadjjig fully pressed bales. 
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Apart from Mr. Iiiverarity’s pictures, wlxicli are not 
very convincing, I should certainly have thought that 
the metliod of loading he suggests is so inconvenient 
and pur|)oseiess that no sensible loaders would ever 
have recourse to it. Every tier would be tilted down to 
the ceiitre and the whole load would, I shouhl tliiiik, 
be HO un.staihe as to be likely to fall while in transijort. 
But Mi‘. Inverarity appears to think that the notion is to 
wedge the two outside tiers by the ceiitral row of 
upright bales so as to fix them more firmly than if they 
merely left B’ing on the floor eight indies apart. 
I do not think in the first place that tlie plaintiffs point 
is of any importance. It is true that if the ends of a lot 
of uncovered bales were projecting with an upward tilt, 
say six inches beyond dhe wagon, and uncovered, they 
would be nrudi nearer a passing spai*k and might offer 
it a more comfortable resting place. But the absurdity 
of the argument lies in this that there is absolutely no 
evidence to j^rove tbat this method of loading is univer- 
sal (and I should think every probability points the 
other way) or that the particular wagon was loaded in 
this vs’ay. It is going mndi too far afield to ask tlie 
Court first to liohl that out of four or five thousand 
wagons oae or two are loaded in this way on fbe strength 
of one or two photographs taken of wagons at rest in the 
Goiaba Station (and for all we know’ jjartially unloaded 
or prejiared for unloading) and tw’o at rest in Broach 
and Surat respectively, and then to conclude that this 
wuigon must have been loaded in that way and so exx>osed 
to an increased risk. Had it been so then the evidence 
Xiointing to the fire, wfiien first seen, being in the centre 
of the wtigon, would be made more credible. All I can 
say is that there is no evidence whatever that would 
warrant me in holding that this wagon 'was loaded in 
such a singular manner. I am inclined to agree with 
Mr. Pecliey that no one but a fool would think of so 
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loading an open truck. It is not as tbougli by doing so 
more goods could be got into the wagon. Loaded in 
the ordinary manner the full tonnage of tlie wagon 
could be easily exhausted without the load being in 
excess of the prescribed height. But it cannot be denied 
that the plamtiif’si)hotographshave this degree of value, 
supposing that they are not explainable or qualitiabie on 
other grounds, that when the defendant-company with 
its picture of a completely sheeted wagon asserts, Vv-e 
invariably load eA^ery wagon in this manner, the pictures 
show that tliere are exceptional cases in which the 
defeirdant-eompauy does not. But I do not understand 
Mr. Pechey to contend that there are not exceptional 
cases. There always must be over a great railvmy system 
in this country manned, as far as loading operations go 
at all sorts of out of the wiry places, by ignorant, careless 
and idle iiatiA^es. But where goods catch fire, the case 
eA^ery time must be exceptional and some exceptional 
feature must liaA^’e been introduced. Else AA^e should 
haA^e the proposition, all goods loaded Avith ordinary care, 
according to our usual loading practices, and carried in 
the ordinary way, get burnt, AAdiich is absurd. Where 
thejf do get burnt these questions arise. What was the 
exceptional feature which brought about the exceptional 
result ? Was it some act of the defendant-company ? 
And, if so, Avas it some act Avhich they ought not to huA^e 
done in the exercise of ordinary care and prudence ? 
Whether the exceptional feature, the cause of the fire, lay 
in the loading of theAvagon or in the manner in which the 
defendant-comj)any managed the traffic, through which 
that wagon had to pass, matters nothing. It is here, I 
think, that the defendant-company, perhaps misled by 
the G-. I. P, Railway Company’s rather easy success in 
LakhicliafuV s case^'^, have been lulled into a false 
security. They appear to have thought throughout the 
trial, that if they could get the Court to believ-e that this 



wagon, was loaded witli ordinary care, they had done 
all that was needed to absolve themselves. In my 
opinion it is not so. They are still, i.n the absence of a 
definite known cause, to satisfy the Court, that in the 
management of their engines, in the whole course of 
dnaviiig tJiis truck from Ujjain to the place (wlierevei- 
that was) where it caught fire, they observed in all 
respects the same degree of care and prudence whicli an 
ordinary man, conveying his own valuable goods, might 
have been expected to take nnder the same conditions. 
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Then how does the evidence stand about this 'i It is 
certain that the 62 uj) was passed at Nagda by another 
of the defendant-company’s train, the engine of which 
went to water, that is to say, must have twice passed 
part at least of the train on which the burnt wagon 
was, in performing that operation, and once in 
ordinarily crossing it, that is three times in all. Tlie 
engine must have started to water, and it is at 
starting that sparks are likely to be emitted more 
freely. Just as they are under any other condition of 
strain, as for instance going upliill. It is pretty clear 
from iiarts of the defendant-company’s own correspond- 
ence that some suspicion attached to this incident, and 
that it was at once seen to have been a pos.sible — not to 
say a probable — cause of the fire. The only thing to be 
said against it is, that the fire was not discovered till 
some four or five hours later ; and if a spark from this 
engine had set the truck on fire by lodging on the sheet- 
ing, then as the train moved from ISTagda to Bangrode, 
it is pretty certain that the wind would have fanned the 
fire into a blaze and that it could not have escaped , 
detection during the later shunting operations at 
Bangrode, which occupied about 45 minutes. But it is 
at least po.ssible that the spark (if it was a spark iiere' 
which set the wagon on fire) lodged in the lower tiers 
■ of the uncovered bales, and worked its way smouldering 
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inwards, till later on it set the whole wagon on Are. 
However that may he, here is an obvious, a natural and 
possible cause. And, if it were the true cause, could it 
be said that the defendant-company had taken all 
reasonable care of the goods in train 62 up, altliough, 
tliej' allowed iliis engine to pass and re-j)ass close to the 
loaded wagon ? I doubt it. I am sure that any ] >rivate 
owner wdio had been so situated would at least have 
taken some precautions to minimise the risk of the 
engine throwing out sparks, and tiiat he w'ould probably 
also have been on the watch to see, that no spark in 
spite of such precautions had actually lit on and was 
likely to set fire to his goods. If the fire had not been 
caused by the time this train left jSTagda, then by a 
process of exlxaustion we reach the conclusion that it 
must have been caused either by sixarks from its own 
engine on the way to Bangrode after leaving Nagda, 
or by sparks from its own engine wliile engaged in 
shunting it at Bangrode, or afterwards when tlie whole 
train having been stabled, the engine stood for an 
hour and a half on the main line with steam up waiting 
for line clear to Eutlam. It is unlikely that any 
spark from the engine of train 62 up could have set a 
wagon so far back on the train as this one was, on fire, 
while the train vras actually, running. Such evidence 
as there is on the point, not very convincing evidence 
at best, points to the extreme improbability, verging on 
actual impossibility of a spark travelling the length of 42 
wagons. The danger line used to be put at ten wagon 
lengths, but has been reduced in Mr. Pechey’s time to 
seven -wagon lengths from the engine. Wagons loaded 
with inflammable goods are not under the present run- 
ning rules allowed nearer to the engine than this. But 
from the very fact that there is a rule on the subject it 
is clear that the controlling authorities of the defendant- 
company do recognize a real danger from sparks. Kor 
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can there be gny serious doubt or controversy but that 
that danger is real a,nd siibstantial. 

But if any sncli rule is needed for running trains it is 
clear that some similar rules ought to be enforced to 
regulate shunting and the management of engines pass- 
ing close to loaded trains. No such rules appear tn exist. 
It isidle to protect goods against this very special risk 
by insisting up)on tlieir being drawn at a greater distance 
tlian say 150 feet from the engine if any number of other 
engines may pass and re-pass them at a distance of less 
than ton feet. 
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I have been referred to some English decisions upon 
the liability of a railway company for damage caused to 
adjacent properties, etc., by sparks from tbeir engines, 

Tbe case decided by Tyndall C. J, in 1846 shows that 
much the same qu estion, I am now considering, was raised , - 
there and that the railway company relied on much, the ' 
same defence. But most of these cases differ from the ■ 
l^resent case, in being actions brought by persons between 
whom and the defendant-railway company no privity of , 
contract existed. And perhaps the defend an t-comiiany 
here wmiild seek to'distingnish even what principles can 
be got out of those cases by pointing to the words of 
sections 151 and 152 of the Contract Act and saying that 
tliat was the utmost the railway company had to lU'ove 
in any case in which it was charged with loss, damage or 
destruction of goods as a bailee by a consignor. I think, 
however, these cases are not without value as showing 
the views consistently maintained by manj^ emiiient , 
Engiisb Judges where it was merely a question of negli- 
gence or no negligence. True, these may have been ' 
actions on the case, and not, as here, founded in contract, ,, 
but I cannot see what fair distinction can be drawir, . 
between tbe principles upon which, in the former class 
of cases, there was said to be a case to go to tlie jury for ■ ‘ . 
the plaintiff, aud cases like this, in 'which again, all that , , ; : 
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is to be decided is, wlietlier in tlie whole ordering and 
management of the goods entrusted to them including 
in this, of course, the whole ordering and management 
of any other part of their machinery or running gear, 
from wh ich any reasonable danger might be apprehended, 
the defendant-company had or had not exercised ordi- 
nary care and prudence. It might be argued that while 
in most, if not all, of those cases the Judges appear to 
have insisted with some rigour on the railway com- 
panies, taking the utmost possible care to prevent their 
engines causing any injury to the property of other 
people, all that our law requires is, that as between the 
railway company and their clients the railway company 
is only bound to take ordinary care. I confess I see no 
reason in principle why a company should be under a 
greater obligation towards those with whom it has 
entered into no contract than towards those with whom 
it has. And as I understand the terms of sections 151 
and 152 of the Contract Act they would not exclude from 
the reasoning by which the final conclusion is to be 
reached just those considerations on which so many 
English Judges have repeatedly laid stress in determin- 
ing whether a case was proper or not to be left to the 
Jury. I can hardly doubt that in the admitted facts 
here there is a case which in England would most 
certainly have been left to a Jury, nor do I entertain 
much doubt as to what the Jury’s Amrdict would have 
been. The defendant-company has not offered any 
evidence to show that its servants have orders to handle 
their engines with special care when passing stationary 
loaded wagons, particularly at night. And yet surely it. 
is no extraordinary measure of precaution if their engines 
ever throw out sparks and glowing cinders at all. Tins 
they admittedly do. It is plain, I think, that whatever 
danger is reasonably to be anticipated from such a cause 
is greatly increased at night, when, as a rule, there are 



Ion" intervals daring which, probably no siixiervision is 
exercised at all, and at any rate the same degree of 
vigilance is hardly to be expected as during the day 
time. A fire kindled in day time might be easily and 
early detected by a hundred casual eyes ; but during the 
small hours of the morning, unless the relativeh’' few 
oihcers of the company on duty are wide avrake and on 
the alert, it might go iindeteeted until it had got such a 
hold as to be beyond all local means available to check 
it. And this is exactly what did occur in this case. 
For, lioweA'er the fire originated, it is certain that it was 
not found out till it liad made .such lieadway that the 
staff at Bajigrode found it impossible to cope with. 

Some evidence was offered to show that tlie type of 
engine used to draw the 62 up is fitted with an internal 
arrangement — a brick arch and baffle plates — to reduce 
tlie quantity and size of sparks admitted to the funnel. 
But no one on behalf of the defendant-company can 
seriously contend that these, as well as all therest of its 
engines, do not occasionally emit dangerous sparks and 
glowing embers. The defendant-company has adopted 
no sjpark arrester, although we are told that the Cl. I. P. 
uses one on all its engines. It is true that no spark 
arresters yet invented are, in the opinion of sncli experts 
iis have 1)oen examined in this case, thoroughly satis- 
factory. But tlie fact that they are used on the G. I. P. 
and at l(4-si..t\Yo Bcotch lines of railway, suggests that 
.such as they are they are better than notbing. But the 
real point lies, I thiiilr, not so much in the extent to 
which precautions of that kind are carried, for in no 
eveur it is contended that they are always efficient, but ■ 
rather i,n tlie degree of caution shown by the defendant- 
eoinpany in the management of its engines, it being 
admitted and miiversally-known. that they do constitute 
a danger to inflammable goods when close to them, 
while passing apd re-pa§sing tfaias so loaded, ; And; 
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tills appears to me in the admitted facts of this case to 
he the vuliierahle point in the defence. 

Ill the case to which I referred in an earlier part of 
this judgment, Flannery v. Waterford and Limerick 
Railway Gof\ although that was an action foi‘ 
damages in respect of an injury caused to a. ^ 

passenger in which, of course, the onus would he largeiy 
on him, Palles C. B. laid it down that tlie accident must 
have been caused in one of three ways : (1) through 
some defect in the line ; (2) through some defect in tlie 
carriage which ran olE the line ; (3) through some mis- 
management of the engine and train while running. 

And it appears to me that mutatis mutandis that must 
always lie very near the true principle to he applied in 
such a case as tliat with which I am dealing. The i n ju ry, 
if caused by an act of the Company at all (and I think 
I have shown tliat it must have lieen), must have been 
caused Iiy some carelessness in loading the goods, or 
after they were loaded by some careless act of the Com- 
pany’s servants, either individualh^, or in tlie manage- 
ment of the rolling stock, and. all that passed it while 
the train was en route, or being shunted. Andas nobody 
knows what that act was, it seems to me lliat the 
defendant-company is placed, to say the least of it, in 
a very difficult, if not hopeless, position. But this case 
is not so difficult as some might be, because we ]ui v<> 
here admitted acts of the defendant-compajiy, any oiu> 
of which might have caused, and probably did cause, 
the fire, and those acts all appear to me to be of a kind 
which is not within the contemplation or meaning of 
sections 151 and 152 of the Contract Act. So fai- then 
as the origin of the fire has to be determined and tin* 
degree of negligence on that account for whielt iho 
defendant-company is fairly liable deterininod, 1 tluiik, 

a) ,(i877) Jr.E.llC, L. 30. , 
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it is clear tliat the defeiidaiit-company by some act of 
its own caused tlie fire, and in the admitted facts the 
only reasonable conclusion is that that act was not such 
as an ordinary man would have done had the goods been 
in his own and under his complete control. In other 
words, in my opinion, the defendant-company is plainly 
responsible for the fire. 

That being my conclusion on the first and most 
important point in the case, it is less neces.sary than it 
otherwise might have been to examine in detail another 
mass of evidence relating to the steps taken by the 
defendant-company’s servants at Bangrode and Rutlam 
to quench the fire after it had been discovered. Here 
again the shaping of the case has plainly been influenced 
by the result of LakhichancTs case^^K But it is surely 
rather unreasonable to insist that because in tliat case 
it was found that the defendant-company was negligent 
and therefore to that extent liable, because it did not 
take very simisle, easy, effective steps to put out the fire, 
that here the defendant-company must lilcewise be held 
liable becanso they did not do all sorts of extreme, 
impracticable things which having been done, as far as 
the evidence goes, the destruction now comifiained of 
could not have been averted. Briefl}^, the plaintiff 
complains that the fire was discovered at 3-30 A. M. hut 
no message was sent to Rutlam for heli) till an hour or 
so had elapsed, and then the Rutlam authorities took no 
immediate steps to send water to Bangrode. Further, 
that it amounts to negligence on the part of the defend- 
ant-comijany not to have maintained at Rutlam an 
ahundant supply of water together with fire extinguish- 
ing apparatus, and in a less degree that they did not do 
the same at Bangrode. The latter point is a question 
of law and does not turn on apy evidence at all. , .F 
the facts are admitted. There was not enough water at. 
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Eiitlam to supply the needs of that station, and tliere 
was no apparatus kept there for putting out fires on a 
large scale. It certainly seems surprising, considering 
the large amount of merchandise which must be con- 
stantly lying at Rutlam, considering too that it is an 
engine-changing station, and therefore in need of a large 
supply of water, that the two wells on which it depends 
locally are allowed to become practically useless, and 
that while depending for its engine-water upon a water 
train which runs sometimes once, sometimes twice a day 
to the little roadside watering station of Glaitla, tjirce 
miles from Eutlam, it possesses no fire extinguisiiing 
apparatus at all. So that should a fire occur in the 
sidings there, involving loss to perhaps lacs wortJi of 
goods, the station authorities say that they would not 
be in a position to put such a fire out. Apparently the 
nearest station at which any proper fire extinguishing 
apparatus is to be had is Godhra, rather more tliaii Ho 
miles from Bangrode. Of course it was out of the 
question to obtain tliat in time to be of any service in 
the present case of fire. But as I say all tliat depeiuls 
upon admitted facts, and the point to wlsich mucli 
evidence, and argument has been addressed is simply 
this, whether when the Riitlam ollicials learnt of the 
fire between 4 and 5 A. M. they ought not at once to have 
sent the water tank train to fill tip at Ghatla and go on 
to Bangrode ? The railway staff have assigned a gjvat 
many reasons why in existing circumstances tiiis could 
not possibly have been done. All these reasons tnav lie 
reduced to one, that doing what the ifiaintiff suggests 
would have so congested the-traffic, already bloc iced juhI 
much behind time, that it could not reasoiiahly he- 
expected that the company wmitld have faced all tJuit 
inconvenience and loss for the sake of saving a singU; 
wagon load of the plaintiff’s goods. If that were all i.1.i a t 
there is to be said Qh;the point, I think it would be a 



perfectly fair answer that the defendant-company then 
ought to pay the plaintiff the value of his goods. If to 
salt tlieir own convenience and in their own interest, 
they did not adopt means which they, might have adopted 
to save the plaintiff’s goods, then it might he urged that 
I they preferred their own interests to those of their 

bailor. But I think the real answer is much simpler. 
Mr. Storrer’s evidence is emphatic. He declares that 
had the water tanks arrived all Ml, in the absence of 
force pumps and lioses, no good could have been done. 
The burning wagon might have been surrounded by 
i water tanks and yet if there were no other means of 

utilising the water than throwing it out of hand buckets 
at the burning wagon, from a distance of fifteen feet, 
it would have been as impossible as before to get the 
fire under. 

Once the fire had gotlhold of all the bales, this is 
probably true. For notwithstanding a fairly liberal 
* supifiy of water from two engines, and finally the tank 

of drinking water which was detached from the up train 
> at about 10 A. M., it is clear that the staff at Bangrode 

could not make the slightest impression on the fire. 
Now, had tire Station Master at Rutlam used the utmost 
dilige.oce, it is impossible, I think, that he could have 
sent tbe water train wfith all its tanks' filled so as to 
reach Bangrode before C-30 in the morning. And con- 
sidering the accounts we have of the fire at 3-30 and the 
*'i : fact that it steadily increased in fury, and at no time 

vras Ijekl in check, it may be concluded that by 6-30 it 
v/ould have been entirely beyond the control of water, 
jj owe VC r abundant, which could only be pitched at it 
illilliabdut : of biiekets from ahenffie:^lf'd^^^^ 
vsayh f hat «v\dieff he ffead^ff 

fifteen feet of it. He did, as.a fact; get niuch nearer, 
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but that because lie was protected by the cab of the 
engine. 

That being so, I think the whole of the evidence, 
about the water train and the question whether it might 
and ought to have been sent straight to Bangrode al ter 
filling up at Ghatla like most of the rest of the evidence 
in the case, may be entirely neglected. If, had the water 
train been sent, it could have given no effective help, 
then there was no use in sending it. 


But it may be doubted whether the want of water and 
fire-quenching apj)liances at a station like Rutlain is 
not in itself evidence of negligence. Subsidiary to this 
is the consideration whether the local staff of Bangrode 
ought not, had they exercised proper care and vigilance, 
to have seeii the fire long before 3-30. OncO the shunt- 
ing was over, say by 12-15, there can be little doubt that 
the station night staff took no further interest in the 
stabled train, and in all human probability they all 
went to sleep till the arrival of the 63 down at 3-30 
woke them up. By that time the fire had broken out 
and was blazing fiercely. I think that the staff at 
Bangrode were right to isolate the wagon at once, and 
to try to get as many bales off it as ijossible while this 
was being done, but I should hesitate to say, did I think 
anything turned upon it, that they were equally 
right in not having at once applied for help to Rutlam 
instead of allowing a valuable hour to pass. But as 
there was no help available at Rutlam the point becomes 
immaterial. 


I hope that I have not treated this part of the case too 
cavalierly. But let the evidence be handled how you 
will, the result must always be the same. It was 
physically possible to have despatched the water train, 
so that it might have reached Bangrode with all its 
tanks full between ,6 and 7 A, M. But doing so would 
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liave cau.sed yery serious and wide.spreacl dislocation of 
tlie traflic, and would, as far as I can Judge, have done 
no good. Nothing really turns on the laboriously 
accumulated details concerning the actual hours at 
which down trains -were to leave, and in fact did leaver 
Rutlam. Nor can I see that anything is gained from a 
consideration of so much of the evidence as may be 
related to hypothetical conditions. If both wells at 
Eutlam had been kept full to the brim, the station itself 
might not have needed the water brought in by the 
’water train that morning at about 8-20. But the 
desp^atch of the water train 'would still have blocked 
the section and thrown the already. congested traffic into 
worse confusion. It may be thought strange that when 
Bantleman, the Station Master of Eutlam, learnt of the 
fire and received a call for help at, say, 5 A. M. he did not 
at once go to Parr who appears to have had the disposi- 
tion of the water train and confer witli him about what 
had best be done. Parr was of course asleep at the time, 
and the evidence is that the water train could not have 
been made up for despatch without his concurrence and 
orders. But Bantleman evidently never thought of it. 
Indeed he did nothing except authorise the Bangrode 
staff to stop) the up train which but for delays should 
have been at Bangrode a good deal earlier than it was; 
and take off the drinking tank to use in j)utting out the 
fire. Bantleman did not even mention the fire to 
Mr. Storrer who was leaving Eutlam bet’ween 8 and 
9 A. M. for Bangrode. 

But the explanation is that in all the circumstances ' 
of tlie case Bantleman Judged that nothing effective 
could l>e done at Eutlam. and so took what appeared to 
iiim to be the best course, leaving the section between 
.Eutlam and Bangrode clear for scheduled trains in 
ordinary course (though all much behind time) and 
trusting to the arrival of the, drinking water -tank, on ; 
the up train being in time to give the needed aid.^,; ) ' 
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In all the circurastances, both at Bangrode and 
Ratlain, I do not think that the staif of either station 
is to blaiiie. The Bangrode men all appear to liave 
worked hard and. loyally with the limited means at 
their dLsposal. And the most that can be said against 
Rutlam is that it ought to have had, what it iiatl not, 
an efficient iire-qaenching apparatus, and an abundant 
supply of water. The consideration must always be 
a grave one, in regard to a station of such importance as 
Rutlam, and it will doubtless engage the attention of the 
defendant-company. It is one thing to say that a raihvay 
company cannot in reason be expected to sink ail 
possible profits in the upkeep of efficient fire brigades 
and apparatus at every station, however insignificant, 
along the whole system, and quite anotlier to say 
that they are under no obligation to provide such 
precautionary agency at great stations where goods 
must constantly accumulate and be exposed to the risk 
of fire. Had this fire occuri’ed at Rutlam and lacs of 
rupees wortli of damage been done, it may be doubted 
whether a Court w'ould have listened favourably to a 
plea that the fire could not have been extinguisheil 
because the comijaay does not maintain any stall to 
work, or apparatus to be worked, to put out fires. 

‘‘ And indirectly of coarse the line of attack may be 
extended, as it has been in this case, the letigtii of 
contending that had there been all that there ought to 
have been at Entlam, elective use might have been 
made of it to extinguish the fire at Bangrode. Bur. oii 
that ground alone I should not have thought my .self 
Justified in holding the defendant-company liable. If 
they were not liable for the origin of the fire then I 
do not think they would be liable at all. As to what 
was done at Bangrode by the local staff a good deal 
of time was spent over the purely hypothetical question 
whether, had there been a force pump in the well, 
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water in. siifflcient quantity to cope with the fire 
when first detected might not have been. ayailable.t ^ 
Thevfact is that the water in the well was .■teiy lbw,^;^:® 
and that there was no force pump. I think it is going 
too far in cases of this kind to put forward all sorts ^ 
of liypothetical conditions rrnder which loss might 
ha-'/e been a, verted or minimized, and then charge 
the defendant-company for what loss was sustained, 
because those conditions did not exist. The trend of 
sparkage cases in England certainly encourages such 
attacks, but I think they ought to be kept withiii due 
bounds, in view of practicalities governing the manage- 
ment of great systems of railway in this country. 
Moreover, unless there had been pressure pumps and 
fire hoses as well as a force pump in the well, very 
little more could have been done to put out the fire 
than was done by the Bangrode staff. It is true that so 
long as men were able to be on the top of the wagon, 
and this was possible for some time after the fire was 
<liscovered, they might have dealt with it much more 
effectively bad the supply of water at their command 
l.ieeii much more copious than it was. Bringing buckets 
of water from a Vv^ell at considerable distance, two at a 
time, to throw at the fire was of course utterly futile. 
Anti doubtless no more could have been done in the 
conti i'cion of ihe well, while much more might have been 
done bad tiiei'e l)een a force pump in it. On the other 
hand, it is unreasonable to expect the defendant-company 
to set up force ipiimi^s in every well at every road side 
station along the line and maintain them on the mere 
cliance tiiat some day a fire may occur there. Nor do I 
attach any importance to the want of any chemical 
l>reparations for extinguishing fires. I am not in a 
position to say whether, had there been chemical fire 
exti.Dgiiis]iers, the fire might have been got under.; ,1. ■ 
was referred tb the late Aisgill, disaster, and told Ithaiti. . 
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chemical fire extihguisliera were used there with, good 
results, but there is no evidence on record to prove tliis. 
Nor does the defendant-company use chemical fire 
extinguisliers anywliere on its whole system. Having 
regard to the extreme proportional rarity of fb-es while 
goods are being transported by the del'endant-foniptiny, 
I think that tliey are quite justifietl, in conteiiding 
that they are under no liability to iiicnr a heavy, 
perhaps a niiuous, expen.se, to guard against thcst; 
uncommon contingencies. But that onh’ ap]dies, of 
course, to the part of the case with which I am dealing. 
I cannot too often repeat that so far from being an 
answer on the first part of the case, the rarity or other- 
wise of fires affecting goods of this quality carried 
under ordinary conditions, ratlier points to the conclu- 
sion I have reached against the company. If fires were of 
constant daily occurrence then the method of transport 
would liave to be I’eorganised ; if they are of very rare 
occurrence, when they do occur they prove positi vely 
that something very nnu.snal has liappened. If the 
defendant-company say that engines passir.)g find re- 
passing wagons full of pressed bales of cotton |)ro])erly 
loaded and .sheeted very seldom set them on fire, it 
must be because those engines do not a.s a rule emit 
dangerous sparks, or the conformation of the .sheeting 
is siK'h as seldom to afford lodgment to dangnrons 
.sparks wJjen throwm upon it. None tiie less if one fire 
has been cansed in that way it becomes clear that hero 
is a real .source of danger, easily preventable by taking 
very ordinary precaution, s, and the (lefendant-coinpa ny 
i.s, in my opinion, bound to .see that every reasojutbi'e 
precaution is invariably taken. In all tlie voluniiisoo's. 
and for the most part utterly u.sele,s.s, evidejicc go!, 
together in this ease there is not a word, [ believe, lo 
show that the defendant-company either anlicipafo anv 
danger from this cause or have is.saed orders of a-nv 
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kiuti to gaiinl against it. It may be a rare but it is a 
reciiLM'ejit cause, u continuing danger to wliicb no 
private owner of valuable goods would subject tbeni if 
lie could guard against it. To go no further than the 
very recent records of this Court, this is the third case 
I recollect AVitliin a very few years in wliich goods 
carried liy a raiLvay company have been destroyed by 
lire. In LakJiichand's case^^^ the Court held that the 
coinp>any was not respousible for the origin of the Are 
wiiich was leit for ever unexplained. In the other case, 
w’hich was not properly a case of goods being carried, 
but of grass lying at a station, the Courts found that the 
defendant-company was liable, as the fire was due to 
sparks thrown out by a passing engine. Now, if sparks 
thrown! out by a passing engine can ignite grass lying 
on a piatiOi'm or in a station yard, or plantations or 
bean stocks (as in two well known English cases) beside 
the line of railway, it is clear or ought to be clear that 
they may also ignite goods in w^agons wdiicli are being 
drawni along tlie line. It is merely a question of 
distance, and the degree of protection afforded the 
goods i>y the method in wliicli they are loaded and being 
carried. The distance where the danger lies in a 
passing engine can never be nearly as great as in the 
cases I have mentioned, and I have already shown that 
while slieeting the goods may afford some slight 
protection, may make it much less likely tliat a flying 
sparlv slioiikl iiiul a comfortable and dangerous resting 
lilace, this alone is not sufficient to absolve the company 
from taking every pj'ecaution in the management of its 
engines, in addition. If it could be shown that the 
sheets put upon the w^agons were completely fire-proot 
(in fact tiiey are iiighly inflammable) then tlie defend- 
ant-company might reasonably say that having so! 
covered the goods they were entitled to ignore any risk ' 
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from flying sparks thrown out by passing engines. Tlie 
facts, however, do not warrant any such position. The 
sheets are as likely to catch fire as the cotton, if a spark 
falls upon them and is not immediately blown oil* or 
extinguished ; sparks are constantly being emitted 
within range of these sheeted wagons, and occusioiiai! y 
they do light and .dwell on and ignite the sljeet iag. 
Even in the case of a covered wmgoji, as in LairhirhaiHrs 
case^^\ in all human probability the lire was caused, as 
conjectured by Batchelor J. by a spark from the engine 
falling through the, narrow aperture in the roof of the 
carriage, and considering that, if I remember riglit, it 
was actually next the engine, I think that the clerend- 
ant-conipany were, to say the least, nnnsually fortnnate 
in having been able to convince the trial Lidge and the 
learned Judges of Appeal, that the fire wms due to no 
negligence on their part and that they had taken all the 
care which the law reqiiired them to take of the goods 
entrusted to them. This case is on an altogether 
different footing of fact and is niTicli more difficult, 
because of the length of time and the distance covered 
and the incidents which happened between fiui 
commencement of the loading of tlie w^agon at Ujjaiji, 
and the fire being discovered at Bangrode. I must noi 
be thought to be calling in question in any way Ihe 
authority of the tlecision of the Ai)peaL Ooin-t in 
Lakhichand's case^K- I have indeed adopted the only 
rule approaching to a general rule of law laid down by 
their Lordshijjs in that case, namely, that where the 
defendant-company admits that it is not aware of (lie 
cause of the loss, damage, or destruction, it is not on 
that mere pleading to be held answerable. But frirtlier 
than that I cannot go and I do not see that I am bound 
to go by a single word in the Judgment of the learned 
Ohiet Justice in that case. I am still to consider on tlie 



e Yideiice (if tliere Ibe any ; releyanfe and m 
evidence) and the admitted facts whether tiie coniijany 
has absolved itself within the meaning of section 72 of the 
Eadways Act and sections 151 and 152 of tlie (Idhtis 
Act. That must always be a question of fact in eacJi 
case depending upon the facts of that and no other case; 
and here, in iny opinion, the company has entii’ely 
failed to absolve itself of the resi^onsibiliy east upon 
it. I think it necessary to add these reinarhs beearise 
at the conclusion of his final address Mr. Binning 
said that whatever be my own view he apprehended 
that I should feel myself bound by the decision of the 
Court of Appeal. I certainly do. I have not con- 
sciously in the wdiole of this iudgment gone a step 
beyond all that I can discover in the learned Chief 
Justice’s judgment which could fairly be called a 
ruling of law binding on all the original Courts. I 
have permitted myself to comment on Batchelor J.’s 
criticism of the judgment of the Privy Council in 
The Rivers Steam Navigation Company v. OJwu frmUt 
DoogaC^'^ ])ecanseit seemed to me absolutely essential 
tliat I should do so if I was to make myself cleaiiy 
understood. For, I am as strongly of opinion as 
ever that that tndgment, being of the highest 
authority and therefore binding npon all our Indian 
Courts, lays down a perfectly correct and easily 
intelligible ijrincipie not of law but of proof, which is 
quite a different thing. And I believe that my method of. 
dealing with this case, while it leaves the rule laid dqyphl 
by Bcott 0. J. nntonched, is strictly in accordance with 
what was done by their Lordships of the Privy Connell 
in the ease of The Rivers Steam Navigation Compaoiy v. 
(Jhoatmull Boogar^K 

f ! rust that 1 have now made good what I have said 
more timn once in the course of this judgment, that 
at letist ninety per cent, of the evidence is utterly 
W (1898) Gal. 898 ; L. R. 26 1. A. 1. 
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useless. It will be seen that, if I am right, every facJ^ 
which needs to be considered, and forms part of the 
legitiinare reasoning up to the main conclusion, is 
virtually admitted. And the same can be said with 
almost equal correctness of the second part of tlie ease, 
which I have dealt wdth as shortly as I possibly could, 
in view of my finst finding. It has, I am afrahi, 
become a tradition of the bar founded on the far away 
dictum of some eminent Counsel, that the right way to 
conduct a case of any importance is to heap up all 
the bricks you possibly can within the limits stretched 
to their uttermost of the laws of evidence, on the oil 
chance of making use of some of tliem in constructing 
the edifice of the final argument. Continuing that 
metaphor I may say the whole field and surrounding 
country, upon which have been built the tiny edifices 
of Counsel’s final arguments to me, have been made a 
mass of useless bricks and debris. In my opinion that 
is not the best, but the worst [way of conducting a 
case. I believe that had careful preparatory reasoning 
and reflection on both sides, with a fidl know- 
ledge of what the evidence which they could 
call really wms, been given to this ease, before 
plunging into it, with an eye to the standard 
pattern I have previously mentioned, all the 
evidence that was necessary or ever likely to be 
referred to again could very easily have been laid 
before the Court in two or at most three days. But 
as both parties ajapeared as bent uiaon takijig llie 
.somewhat tedious and profitless course that was 
taken, and no doubt the case will be carried to the 
Privy Council, I will say no jiiore on that point. 
Perhaps I am wrong and the learned Counsel mny 
larove to be right, hut it will be seen that in this 
judgment, just as in the concluding addresse.s of 
Counsel on both sides to me, very little use ijideed has 
been made, or (from my point of view) over coub.i ])ru- 




fitably Jiave been made, of a very great deal of tbe 
evitlence, oral or documentary, which now forms the 
bulky record. • ^ V'; \ t v ; 

I find tijien that the railway company is lia])le for 
tile origin of the fire and the entii’e I'esiilting loss. I 
find that the defendant-company lias entirely failed to 
sJiow that in dealing with these goods it exercised all the 
care that an ordinary man would have exercised, Inul 
the goods been his own, and the whole machinery of 
transport under his own control. And I find that the 
defendant-company is not liable in respect of negligence 
or carelessness in dealing with, the fire after it was 
discovered. 

Attorneys for the plaintiffs : Messrs. Captain and 
Vaidjja. 

Attorneys for the defendants : Messi's. Crawford, 
Brorvn Co. 

Suit decreed. 

H. s, c.. 
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Before. Mr. JifMice Beaincut and Mr. Jmiice Jlaiprard. 

KASHIXATJl PARSHARAM GABGIL and others (original Petitk>^;ers), lyu. 
Appellants, r. (R.)lTRAYABxVI and another (original Opponents), June 20, 
Respondents/'" ■ Orloher 3. 

Joint Ilindn fanuhj — Ancestral property — WJl — Probate — Payment of 
full probate duty, 

III a case v.Rere there was admittedly a joint Hindu family consisting of a . , 

father and a minor son, the father made a will in elfect bequeathing llie whole 
proiihR-ty to his minor son. It was not disputed that the property covered Ipy : : 

tiie will whis joiiit fainily property. The executors contended that the deceased , 
testator had no boneiicial interest in any part of the property devised, and ' . . ' 

, therefore they \\T-,rc exempted from the payment of any probate duty 

First Appeal No. 177 of X913. ■' “V’-:'; ' ; * ‘ ^ A' 



Held, that where the matter in question was probate, the parties elaiiuiu.ff 
under the %vil! could not go behind its terras, or claim any exeiiipitiou wliaisoever 
upon allegations utterly inconsistent not. only w'itli the fact of the will iisolf, 
but u-ith the express statements made therein and that the executors wusl pay 
fnll probate duty upon the ■Roll. 

CollecUji- of Kaim v. ChwiilalO-), distinguished. 

Appeal against tlie decision of F. X. l>e8ou/,a 
J3istrict .Tudg'e of Slxolapitr, in miscellaneous application 
Xo. 231) of 1912 for probate. 

Tlte petitioners prayed for ixrobate of the will of tbe 
deceased Rao Bahadur Malappa Basappa AVarad. The 
yvill was executed at Bombay on the 12th January 1911 
and the testator died at Sholapnr on the 19tii January 
1911. The petitioners claimed exemption from the pay- 
ment of the stamp duty leviable under section 191 clause 
(1) of the Court-Fees Act (VII of 1870) as amended hy 
Act II of 1899. The petitioners’ case was that as the 
testator and his minor son Chandbasaixpa alias Balasaheb 
were members of an undivided Hindu family, the estate 
was in the hands of the former “ property held in ti’ust 
not beneficially ” and as such exempt from the ixayment 
of stamp duty under Annexure B to Schedule III to 
Act A^II of 1870. They relied upon the decision in 
CoVedor of Kaira y. CliunilaP-\ 

Tile District Judge decided “ that a stamp duty should 
lie levied on a moiety of the estate situated withiii 
British India.” In support of his decision the Judge 
made tlie following observations : — 

There is Iiowever oouflict of authority on this point in tlie. reported decisions 
of the Bombay High Court. For wliile the decision just cited (Ciilh-i'inr 
of Kuim V. Uhunila0l) supports the contention of the n|jph'c'an(s ihcrc 
is the decision in Collector of Ahmedabad v. Savdiand. I. 1. K, -i7 
Bom., p. 140, which has a contrary effect. For, it lays dou’n tli.ii r’lc 
exemption from payment of stamp duty in respect of trust properlc onix' 
applies u'here probate or letters of administration having already been gr.micd 
oil uhicL the Court-fee has been paid. In such case no fiirtlior duty is 

(1904) 29 Bom. 161. 
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in respect' of tiie property held by the deceased as trustee. But where no duty 
has been paid the exemption does not apply. 

This conflict of authority has not been set at rest by a reference to «a Full 
Bencli. And it seems to me that it is open to Courts in this Presidency to 
follow one or other of these reported decisions according as it may seem to be 
more in consonance with g'eneral principles or with reported, decisions of otlier 
Courts. 

The point came on. for consideration before a Full Bench, of the Madras 
High Court In the matter of Desu Manavala Chefty, L L. P, XXXTII 
Mad., p. 93. All the reported decisions of the several High Courts 
including Collector of Kaira v. Chimilah I. L, K. XXIX Bom. 1f>l were 
there reviewed. It was pointed out that the decision in the last mentioned 
Bonibay case, proceeded on a misapprehension of the ratio decidendi of tlie 
Calcutta ease J??. goods of Pohur mull Avgimvalkih, I. L. R. XXIII Gal. 980 
on wliicli it professes to be based. The tenure of undivided property by 
co-parceners in Bengal is regulated by the Dayabhaga ; Avhereas in Madras and 
Bombay it is regulated by the Mitakshava. Under the former system the 
co-parceners’ undivided share is no doubt held as trust property not beneficiary 
or with general power to confer a beneficiary interest in it. On the other hand, 
under the latter system the undivided co-parcener has undoubtedly a beneficial 
interest in his undivided shai*e ; for, he can claim partition or he can sell or 
mortgage it and apply the proceeds to any purpose he pleases. For these 
reasons the .Full Bench held that the undivided co-parcener’s share in the joint 
property at the time of his death held under the Mitakshara school of Hindu 
law could not claim exemption from the payment of stamp duty. 

That case is on all fours with the present case. 

The petitioners a]3pealed. 

Sftalvad, with Dlnshaw of Payne 4' Oo., for the 
api)elhuits (petitioners) : — We submit tliat the proiierty 
devised under the will is liable to exemption from 
payment of stani]) duty under section 19D of the Court- 
Fees Act : Collector of Kaira v. ChunilaPK This 
case, though aj)pareiitly differing from the earlier one 
in Collector of Ahmedabad v. Savchand^^\ is now 
in agreement with it as shown in the judgment in 
the former case. The Calcutta Court also holds the 
same view' : In the goods of PQlcurmull Augurwalldh't^t 

(0 (1904) p Bum. 161. ■ ■ (1902) 27 Bom- 140. , 

(3) (1896) 28 Ostl. 980. 
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In Calcutta %vliei*e the Dayabhaga prevails, there is iio 

doubt, the property vests in the father wJio lias ‘‘a 
geu era! ])ower to confer beneficial interest in >1 to Jus 
sons In Bombay, under the Mitakshara, each co- 
parcener only holds an inchoate and undetenninc'd 
interest in the whole of tlie Joint family estate, aiul no 
one of the co-parceners can, at any given lime, say ^vllal 
liis share in the estate would be. Tlierefore in the bands 
of each co-parcener it innst be taken as being in trust 
not beneficially for the -wbole body of the co-])arcc'ne! s. 

The theory of survivorship riroceeds on the supposi- 
tion that as soon as one co-parcener dies, the interest held 
by him ipso facto vests in the survivor. If the estate of 
the deceased co-parcener was beneficial and in bis own 
right, the law would have required some act on his iiarl. 
to convey his interest in favour of the survivor. Hence 
we submit that on the theory of the Hindu Law the 
exemption ciause is applicable to tlie present case. 

Besides, from the history of the question us stated io 
Collector of Kalra v. Chxi.nila't^'^, it ^vouhl appear 
tliat Joint family estates among Hindus liace been 
treated in this manner. 

The necessity of a probate or letters of adminis- 
tration is felt owing to the demands of Bank's and 
Registered Companies who refuse, under their rides, 
to transfer securities without them. The Bomiiay aud 
Calcutta Courts have, therefore, put a Ifberal coussruc- 
tion on the Statute to avoid the eutailmeut of Juirdsliip 
in the case of large estates. 

If the view we contend for be not acceptabie, i lie oi-dei- 
of the lower Court .should be confirmed in so far as ir 
requires the payment of stamp duty affer oxei!i).'!ing 
it oil the share of the minor son in the hautis of I la 
father In the matter of I)e.m Momwala Chcftjf^. 

W ( 1904 ) 29 Bom. 1 ( 51 , ,( 2 ) ( 1909 ) iili J!;ni. 9 ;-j. 
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The point is not definitely settled, tliei'efove, a refei- 
eiice may be made to a Fall Bench. 

Tiiere is no difference between probate and letters of 
administration with regard to the payment of stamp 
rlnty as section 19D of the GourLFees Act, : 
contains the exemption clause, applies to boll]. 

D. G. iJn ft'/ for respondent 2 (opponent 2). 

JiEA^tAX, : — Owijig to tlie position taken up b%’ 

Banks and Limited liability Companies ditHeidties 
were experieiieed in cases in which joint Hindu families 
had invested part of their joint funds in the shares of 
sucli Banks and Companies. Bhares had to stand in 
the name of one member of tlie family. He might or 
migh t not be tlie general manager. But, on his death, 
these portions of the joint family wealth copkl not be 
reali;4od by the sui'vivors without eitlier getting probate 
of a will 01 ' letters of administration to the deceased 
member in whose name they stood. This has led in 
practice to a gj'cat deal of tlieoretical absurdity. Wills 
admifleiily made by members of a joint Hindu family 
purporting lu dispose, as of self-acquired property, of 
joint family property in favonv of the survivors, have 
been solemnly ])roponnded. Pj'obate has seemingly 
been given as a matter of course. In tbis way the funds 
of the joint family invested in the shares of Companies 
liavc been n'istaiued by tlie survivors. But the question 
early arose wlietJier survivors thus seeldng to obtain 
their own property niidev the Action of a devise, should 
be called onto pay the full duty. The Court-Fees Act 
exempts from payment of duty any such part of the 
('State of tlie deceased testator or person to whom letters 
of administration are sought, as could be shown to have 
i)t‘en held by him as bare trustee without himself 
liaving any beneAcial interest therein or any power of 
iMmeficial disposition. In the class of cases Ij have, ;: 
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described executors or survivors (calling themselves 
here next of kin) have contended, and on the whole, 
successfully, that the portion of joint family property, 
they are thus seeking to obtain, falls within the exemp- 
tion. A bench of this High Court appears to have lield 
in the ease of Collector of Kaira v. Chwiilalfi^ 
that a member of a joint Hindu family hatl no 
beneficial interest in any part of the joint estate, and, 
therefore, that, survivors propounding his will in order 
to be able to obtain shares standing in his name, were 
entitled to claim exemption on the ground that tlie 
deceased in his life-time had had no beneficial interest 
in the said shares, etc. This part of the judgment is 
not reasoned, but is professedly based on the decision 
In the goods of PokurmuU Augurivallah^^'^ which 
Jenkins 0. J. said he thought had been rightly decided. 
If that decision implies the general proposition (which 
it appears to imply) that no member of a joint Hindu 
family governed by the Mitaksham has any beneficial 
interest, during his life, in any part of the joint family 
property, we feel unable to assent to it. And if tlie 
decision does not imply that i^roposition, it appears to 
rest on no reason at all. 

Tlie case has come before us in this wise. Tliere was 
admittedly a joint Hindu family consisting of a father 
and a minor son. The father made a will in eft'ecl, 
bequeathing the whole property to his minor son. No 
one has disjjuted that the family was joint and tliat 
the property covered by the will was joint family 
property. On the authority of Collector of Kaira v. 

: Chunilafi-'^ the executors require us to say that tlie 
deceased testator had no beneficial interest in any part 
of the property devised, and, therefore, that they arc 
'exempt from the payment of any duty. In our opinion 
this contention is unsustainable. 
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Tliose who propound a will and claim under it can 19U. 
hardly be heard to saj^ that the testator liad no powers Kasiunath 
of beneficial disposition. When ex concessis, tlie alleged 
testator was a member of a joint Hindu family and the (iotriiAVA- 
whole property covered by the will was joint family 
property one would have thought that there was no 
legal foundation for the wdll, no need of probate. It is 
not a satisfactory answer, that in probate i)roceediugs 
the Court has no further concern in the matter than to 
see whether in fact the will was made, and whether in 
all other respects it was a valid will. That is of course 
true, but it does not exhaust the question. If those 
seeking probate mean to include the wlxole of the 
jiroperty devised under the exemption clauses, it does, 
become the dutj^ of the Coxirt to enquire so far, at least, 
as to satisfy itself that the conditions upon which 
exemption is granted have been fulfilled. Wliere, in 
the circumstances mentioned, the whole property is 
given to the sole survivor, who, again ex concessis, 
would take it in his own right, will or no will, the will 
propounded is on the face of it a mere nirllity to which 
no effect could be given. Had it been necessitated 
owing to the testator having invested the joint family 
funds in the shares of Banks and otlier Companies, then 
it appeai-R to us that however anomalous the position, 
wlricli is thus reached, may be, it cannot be contended 
that since a will is necessary under whicli the nominal 
testator hands on this part of the joint family property 
to. tire SLir-vivor, he had not at the date of his death any 
beneficial interest in that property, and was nevermore 
than a bare trustee of it for the survivor or survivors. 

The reason for the exemption is clear. But neither that 
reason nor any consideration of policy, which occurs, to 
us, would warrant its extension this length. Although 
the devisee under the will takes but' what is his own, 
if lie needs a will to get it we do not see why he shpi^<|; 



not pay the oi-clinaiy duty. He cannot be allowed to 
blow hot and cold, and say, in one breath, that a will 
was, and was not necessary. It is only by tidopt iug the 
general proposition, which we find ourselves euliirely 
imablo to adopt, that 310 mem her olau undivided Hindu 
family lias any heneflcial interest in any part oi the 
joint family property duriiig his life-time, Limt tiic 
decision upon which the ci’oas-appellants here rely 
could be supported. Were it mei-ely a question of 
policy we should be disposed to take an exactly opposite 
line, and say that all Hindus taking hy survivorsliip 
ought to pay duty on the vahre of the estates so taken, 
just as all other subjects not governed by the Hindu 
law of the joint family have to pay duty to the State ou 
property devised or coming to them as heirs. 

Incur opinion the cross-appellants ought to jiay duty 
ou the whole estate covered hy the will. 

Haywaed, J. : — The petitioners obtained iirobate of 
a will pu i'porting to dispose of property held jointly 
between the testator and lushuinor son as members of a 
joint family under Hindu law. The petitioners, tliei'e- 
upon, claimed exemption from probate duty ou the 
gj-onnd that the proiierty was “property whereof the 
deceasetl was possessed as trustee ” under section 11) J) 
and was not liable to Court-fee being “propei'ty held 
in trust not beneficially” within the meaning of 
Annexure Bof Schedule III, Conrt-Eees Act, 1870, rcOy i ng 
on the eases of In the goods of Po'knrmnllAngnrn'tilhfh^^^ 
and Collector of Kaira v. Chimikii^\ 

The District Judge decided that the testator's 
undivided half share in the joint family pro])erty C(iul(l 
3iofc, but that the minor son’s undivided half slnun iji llic 
property could, be regarded as “ property iield in i rust 
not beneflclaliy ” within the meaning of Aintexure H of 



Scliednle III of the Court-Fees Act, 1870, relying on the 
cases of Collector of Ahmsdahad v, SavchcDuP^ and In 
the matter of Desu Manavala Qhetty^''. 

Tills Court lias been asked, on first appeal, to decide 
that the ivlioie of tlie joint family proiierty was 
, “ property held in trust not beneficially ” by the testator 
within tlie meaning of Annexure B of Seliedalo HI of 
the Gourt-Fees Act, 1870, on the strength of tlie last four 
lines of tlie judgment in the case of Collector of Kaira, 
V. Ch,uiiilatf> It appears to me, however, with due 
deference that that judgment contiicts with the views 
of joint-family pi-operty theretofore accepted. It was 
said in Ajipoio'er’s case^^^ that “ According to -the true 
notion of an undivided fainilju-.no individual member... 
can predicate of tbe joint and undivided property, that 
he... has a certain definite shai'e ” and it was observed in 
tbe case of llamcliandra v. DamodhaC^'^ that each 
“ co-parcener is entitled to a joint benefit in every part 
of the undivided estate ”. It eonkl mot, therefore, be 
said that even the least part of the joint family proiierty 
was held " in trust not beneficially ” at bis deatli by the 
testator as jirescribed in Annexnre B of Schedule III of 
the Court-Fees Act, 1870. 

It appears to me wliat lias to ibe' looked at in such 
cases is the estate actually siiecified in the will and not 
the estate which could legally be disposed of by the 
will. It is an accepted iirinciple that the legal effect of 
the will is not a matter for consideration. The factum 
of the will alone can be established by proceedings in . 
probate. The estate here specified; was the wliolo joint 
f ;|5ihiier ty .: S •Ifivl wpilf 

whether the testator had or liad not power to dispose 
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those desiring to establish the factum of the will must 
pay the full duty leviable" on such property in tlie 
necessary jproceedings in probate. The case inigiit, no 
doubt, have been different if the estate specitied luid 
been not the whole joint property but only a litnitod 
interest in the joint property— if, for instance, the cstaK* 
specified had excluded the beneficial ijiterests of the 
members of the family in the property and hatl st rictly 
been limited to the legal right to parade as proprietor 
under such statutory provisions as sections 22 and of 
the Presidency Banks Act, 1876, or sections 30 (2), 33 attd 
clauses 21 and. 22 of Table A of the 1st Schedule of the 
Companies Act, 1913. The possibility of such a case 
..would axtpear from the remarks in the case of Bank of 
Bombay Y.Ambalal Sarabhai^^K That would perhaps 
■ have been the appropriate manner of meeting the 
• difficulties presented by such statutory provisions as 
those of the Presidency Banks and Comj)anies Acts. 

Before the said judgments were delivered, it was 
thought. de.sirable by the Court to hear what the 
Revenue Authorities, who had not appealed against tJie 
decision of the lower Court, had to say on tlic point and 
they appeared before the Court througli 

Jardine (Acting Advocate-General), with S. S. Patkar 
(Government Pleader). 

Beajia^t, J. ; — When we dealt with this case wo were 
under the impression that the view which cojuinondod 
itself to ns was in direct conflict witli the decision of 
a Division Bench in OoUector of Kaira v. Clianilak^K 
Furthermore at that time the ReA^enue ..Vutliojuties 
were not represented before us. We have, Iherefore, 
reconsidered the matter after Iiearing tire Advocate- 
General for the Revenue. While adhering to tJie vitnv 
we expressed in our former judgment, and dissenting 

V A G904) 29 Bouj. 161, 
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from wJiat V\’e conceived to be the principle underlying 1914 . 

tire decision in Collector of Kaira v. OhunilaP'^ 

as well as in tliat of In the goods of Pokiirmull p^eshabam 

AugurivaUalil''^ , wliich apjjears to have been approved Gojjeava- 

by the Judges who decided OhtmilaVs ease, we think 

that there is a sufficient ground of distinction, namely, 

that in ClcoAiUals case the application had been for 

letters of administration, here we are dealing with 

l>robate. Possibly different arguments may be drawn 

from tliose premises, but we are clearly of opinion that 

where the matter in question is probate, the parties 

claiming under the will cannot go behind its terms or 

claim any exemption whatsoever upon allegations 

utterly inconsistent not , only with the fact of the will 

itself, but w^ith the express statements made therein, . 

I nor do wm conceive that there is any difficulty created 
by the fact tliat we have ourselves been obliged to call 
upon the Advocate-General to protect the interests of 
^ the Eevenue. When the cross-appeal was before us the 

Collector was not a party to it. The matter, therefore, 
so far as the only substantial counter-interest was 
concerned, was entirely ex parte and it is the business 
of Courts to see that the revenue is not defrauded. 

Now, however, having called upon the Advocate-General 
and heard his representations in the matter which are 
in the nature of an appeal against the order made by 
the Court below, we are clearly of opinion that the 
executors must pay full probate duty uijon the will, 
and we decree accordingly. Costs of Government a,nd 
the executors to come out of the estate. : . , ' 

Full prohate duty to he paid. 

(1) (1904) 29 Bom. 161. . ® (1896) 23 Cal. 980. , 

i; . ■’ ■■ 11 1196— 9 
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APPELLATE CIVIL. 

Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Hayward. 

BALARAM VITHALCHAND GUJAE and others (original Plaintiffs), 
Appellants, r. MARUTI bin DBVJI BUBAL and others (original 
Defendants), Respondents.'^ 

Civil Procedure Code (ActY of 190H), section 48 — Civil Procedure .Code 
(Act XIV of 1882), section 230 — Limitation Act (IX of 1908), Article 
182 — Decree upon a compn^omise — Payment by instalments — Default — 
Execution — Minority of the legal representatives of the judgment -creditor — 
Step in aid of execution — Execution barred by the lapse of twelve years. 

All iiistalinent decree upon a compromise provided that upon default the 
Judgment-creiiitor was entitled to possession of certain property. The decree 
was dated the 29th July 1884 and default in the payment of instalment was 
made in 1892. Thereupon the judgment-creditor applied for the execution of 
the decree. He died in 1898 ana the execution proceedings were continued 
by his brother as his representative. In March 1902 the brother also died 
leaving minor sons. On the 27th June 1902 the guardian or the next friend 
of the minors applied to have the minors brought on the record as representing 
their father for continuing the execution proceedings. This application was 
rejected in September 1902 and the original iapplication for execution which 
was presented by the judgment-creditor on default was also struck ()if. On 
the 1st September 1909 a fresh application to execute the original decree was 
presented by the minor sons of the judgment-creditor’s said brother, one of 
the minors having in the meanwhile attained majority. 

The application was met by the objection that as it was made after the 
expiration of twelve years from the date of the default mentioned in the 
consent decree sought to be executed, it was barred by section 48 of the Civil 
Procedure Code (Act V of 1908). 

Held, that the fresh application was time-barred as being made twelve years 
after the date of the default. Article 182 of the Limitation Act (IX of 1908) 
showed that the fresh periods which could be obtained under the provisions 
of that article did not escape the provisions of section 48 of the Civil Procedure 
Code (Act V of 1908). 

Section 48 of the Civil Procedure Code (Act V of 1908) is more extensive 
in its application than section 230 of the Code of 1882 and it is wide onoiigh 
to cover the compromise decree of which execution was souglit. 

Second Appeal Xo; 50 of 1913. 
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Second appeal against tlie decision of W. T. W. Baker, 
Acting District Judge of Satara, reversing the order of 
R. G-. Grogte, Subordinate Judge of Karad, in an execu- 
tion proceeding. 

On the 29th July 1884, one Xaro bin Bhagavandas 
Gujar obtained a comi)romise decree which provided 
that the defendants should pay to Naro the sum of 
Rs. 600 by annual instalments of Rs. 50 each and in 
default of any instalment, the plaintiff should wait for 
four months and if the defendants failed to pay wuthin 
that period of grace, the plaintiff was entitled to the 
possession of the property. Default in the payment of 
instalment having been made in the year 1892, Naro 
applied to execute the decree and to recover possession 
of the property. While the execution proceedings were 
pending Naro died in the year 1898 and the execution 
proceedings were continued by his brother Nihalchand ; 
as his representative. In March 1902, Mhalchand also 
died and his minor sons, Balaram and others, applied 
on the 27th June 1902 through their guardian for the 
substitution of their names in the record in lieu of their 
deceased father. This application was rejected in 
September 1902 and the original darkhast filed by Naro 
for the execution of the decree in the year 1892 was also 
struck off. Subsequently Balaram having attained 
- majority, he and his brothers filed a fresh application 
for the execution of the decree on the 1st September 

The first Court granted the application and directed 
that papers be sent to the Collector for the execution ; 
::;:;«bf;:the,:decr^^ ^ 

On appeal by the defendants the District Judge 
reversed the order and dismissed the application as ■ 
time-barred. His reasons were as follows ; — . . > 4 
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As to tiie respondents being minors they cannot claim the benefit </£ 
section 6 of the Limitation Act because time bad begun to run against their 
father before his death in 1902. 

This is a case not of initial disability but of subsequent disability : cf, Jivaraja 
V. Balxfjl, TI Bombay L. R, p. 639. 

Tiie minors only became entitled to apply on the death of their father 
against whom time had already begun to run. Though the plea of minority 
has been raised in the application i is not mentioned in his order by the 
learned Subordinate Judge, presumably because be thought there was nothing 

■/■indt,':' , ■ ■ ■ ■ ■ 

The application for execution is time-barred. Their father died in 1902. 
The present application is 7 years from that date. 

Tlie applicants, representatives of the original plaint- 
iff, pi-eferred a second appeal. 

Coyaji, with P. D. Bhide, for the appellants (represent- 
atives of the original plaintiff) : — Our fresh application 
for execution was in time. The decision in Jivraj v. 
Bahaji^^'> does not apply hnt that in Lolit Mohun Misser 
V. Janoky Nath Boy^^^ applies. Our disability to apply 
for execution on account of minority arose before the 
time had begun to run. The minors’ father had made 
an application to execute the decree and pending that 
application he died. Then an application was made on 
behalf of the minors to bring them on the record and 
that application was rejected. Thus time had not 
begun to run at the time of the father’s death. More- 
over, the proceedings in execution were stayed till the 
decision of the Suit No. 333 of 1899, under section 335 
of the Civil Procedai’e Code and the appeal in that suit 
was decided in 1909. Thus the Judge was not right 
in applying Jivraf v. BabajNK See LoUt Moimn 
Misser v. Janoky Nath and Mon Mohun Buksee 
V. Gunga Soondery Dahee’^h 

(1^1904) 29 Bom. 68. ' ® (1893) 20 Cal. 714 . 

® (1882) 9 Ca!. 181, 
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Tlie mere fact tliat the previous application to execute 
was made by the guardian of the minors would not 
disentitle them from taking advantage of their minority 
under the Limitation Act : Mon Mohim Buksee v. 
Gimga Soondery Da'bee^'>, Anantharama Ayyan v. 
Karuppanan Kalingarayen''^, Zamir Hasan Y.Sun- 
daA^, Noreyidf'a Nath Pahari v. Bhupendra Narain 
Roy^^''. 
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Section 230 of the Code of Civil Procedure, 1882, or 
section 48 of the Code of 1908, are not applicable to the 
case of minors ; Aloro Sadashiv v. Visaji BaghunatM^. 

Jayakar, with S. R. Bakhle, for the respondents 
(defendants) : — The present application is a fresh 
application for execution of a decree which is more 
than twelve years old, it is, therefore, barred under 
section 48 of the Civil Procedure Code of 1908. That 
section is wider in scope than section 230 of the old 
Code of 1882. It covers the ease of a mortgage decree 
and all other decrees except a decree for injunction. 
Thus the application being beyond twelve years is 
clearly time-barred. Article 182 of the Limitation Act 
clearly refers to section 48 of the Civil Procedure Code 
which is exhaustive and it mentions the only limitation 
contemplated in the section itself. Minority is not so 
excepted. 

Coyaji, in reply ; — The Ruling in Moro Sadashiv 
V. Visaji RaghunatM^ shows that minority is a good 
defence even under section 230 of the Code of 1882. 
All the intervening applications were steps in aid and 
were continuous proceedings. The previous consent 
decree became merged in the decree i>assed under 
section 335 of the Civil Procedure Code. , , 

C) (1882) 9 Cal. 181. ® (1899) 22 All. 199. , 

(2) (1 881) i Mad. 119. ' (1895) 23 Cal. 374.. ^ 

m (1891) 16 Bom. 536. 

H 1196—10." .■ ; -■ 
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Scott, C. J. : — On the 29tli of July 1884, a decree was 
passed in favour of one Naro itpon a compromise, aad 
according to its terms, certain instalments were payable, 
and upon default, as provided in the decree, the 
Judgment-creditor was entitled to claim possession of a 
share or shares in certain property. Default having been 
made in 1892, the Judgment-creditor became entitletl 
to apply for possession and he, therefere, made an appli- 
cation for execution of the decree. In 1898 he died, 
and the execution proceedings were carried on there- 
after by his l)i‘otl:i.er as his representative. In March 
1902, that bi'other died leaving the present appellants, 
his minor sons. On the 27th of June 1902, by their 
guardian or next friend, they applied to be brought on 
the record as reijresenting their father for the purpose 
of continuing the execution proceedings, and in 
September 1902, their application was rejected, and the 
original application for execution which had l)een 
instituted by Naro was struck off. On the 1st of 
September 1909, a fresli application to execute the 
original tlecree was presented on ])ehalf of the 
appellants, one of them having attained majority. 

The objection is taken on behalf of the respondents 
: that the applicatitm being a fresh application for execu- 
tion, made after the expiration of twelve years from tlie 
tlate of the defaidt mentioned in the consent decree, in 
respect of whicli the applicants sought execution, was 
barred by section 48 of the Code of Civil Procedure. 

It is contended by the appellants that their case 
.should succeed if they show that there was a fresh step 
in aid. of execution made under the Indian Limitation 
Act of 1877, Article 179, or the present Indian Limitation 
Act, Article 182, which gave a fresh starting point to 
limitation, and that from. that starting point time woxdd 
not rim against them nntil .after they attained majority. 


261 


VOL. XXXIX.] BOMBAY ^EEIES. 

Unfortunately, however, for that argument. Article 182 
of the Indian Limitation Act, which was in force at the 
time of tlie last application to execute the decree, shows 
that the fresh periods which could he obtained under the 
provisions of that Article do not escape the i^rovisions 
of section 48 of the Civil Procedure Code, the words of 
Article 182 being “ For the execution of a decree... of any 
Civil Court not provided for by Article 183 or by 
section 48 of the Code of Civil Procedure, 1908.” Sec- 
tion 48 of the present Code is more extensive in its 
application than the previous section 230 of the Code 
of 1882, and it is wide enough to cover the compromise 
decree of which execution is sought in the present case. 
The fresh application, therefore, with which we are 
concerned being made more than twelve years from the 
date of the default, the appeal must fail. We affirm the 
decision of the lower appellate Court and dismiss the 
appeal with costs. 

Appeal dismissed. 

G. B. R. 


PEIYY COUNCIL.* 

[Ou appeal from tiie High Court of Judicature at Bombay.] 

KABMALI ABDULLA ALLARAKIA,' Plaintiff th YORA KABIMJI 
JIWAXJI AND OTHERS, DEFENDANTS. 

Parfnerslilp---Agreeinent for joint vmture in business — Contract Act (IX of 
sections 2SiI illimtratmi (a), 249, 2B1, 262 — LiaUlUy of co-adventures 
against ichom there is no doeiment of debt binding on its face — Operations of 
buying and selling 7mtural to a partnership, and for the partnevsliip — 
LiaUldy of both defendants on Jumdls drawn separately by each for payment 
of his rnnn share of goods — CrUerkm as to transaction being or ?iot being a 
2 )(irtncridilp tninsacUon.. ' '' 

* Present : — Lord Duiiediii, Lord Shaw, Sir John 'Idge, and Mi% Ameer All, ■: 
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The respondents carrying on business in Mauritius and having separate offices 
in Bombay made an agreement for one year “ for the purpose of doing bush 
ness in partners] iip ” in brown sugar to be shipped fi’oni Mauritius to Hong- 
kong, and there disposed of on commission sale by the appellant, a Bombay 
merchant with an agency at Hongkong, the profits of the joint venture to be 
shared by the respondents equally. The shipments were to be made jointly 
in Mauritius, a half share by each of the respondents, each one drawing himdis 
against his own half share, and separate account sales of their respective shares 
to he rendered to them by the appellant who undertook to arrange for the 
necessary credit if the Banks in Mauritius would not discount the liuiidis drawn 
by the respondents ; and an endorsement to that effect was made on the agtee- 
meut and signed by the appellant. The terms of the agTceinent were carried 
out and shipments of sugar were made, but in respect of the himdis drawn by 
each respondent against his half share recourse was not had first to the Banks 
in Mauritius, but the himdis were at once drawn on and accepted by the 
appellant at Bombay. The shipments resulted in a loss. The first respondent 
had, when the hundis drawn by him became due, retired them, hut the second 
respondent who had become insolvent, had not retired the hundis of which he 
was the drav^er with the result that the appellant whose name was on the 
hundis as acceptor had to retire them. In a suit by the appellant against the 
respondents and the Official Assignee for the money advanced to pay the 
iiundis, the ffist respondent alone defended it, his defence being that he had 
paid ali the hundis drawn by him, and was not liable for those drawn by the 
second respondent. 

Beld (reversing the decision of the Court of Appeal in India) that the agree- 
rueiit created a “ partnership ” between the respondents within the definition in 
section 239 of the Contract Act (IX of 1872) which governed the case. But 
it was a partnership of a limited character, and consequently liability to be 
enforced against one partner, wdien there Avas no document of debt which on 
its face bound him, could only be justified if it was shown that what lie did 
was within the operations natural to the partnership and for the partnership, 

On the terms of the agreement the piuclmse of the sugar under it became a 
"purchase for the partnership, and anyone who sold the sugar or advanced imMey 
l>y which the sugar was bought was crediting the partnersliip wdth goods of 
money. If either party in the case bought sugar and then re-sold it under the 
provision in the agreement for re-sale in Mauritius he could not refuse Ins 
eo-adventiirer a share of the profit, he made. The joint adventure began mst 
when the goods were shipped, but fii^om ' the moment the sugar was bouglit. 
The appellant too was acquainted with the whole terms and conditions ol^ the 
agreement, and knew therefore that by advance of credit he Avas helping the 
partnership in its piuchase of sugar.; ; .That credit was not given in the pivome 

way conteznpkted by the agreement , I blit that the respondents availed tliem- 
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selves of the appellant's credit appeared on the bniidis themselves. When 
a drawer discounts an acceptance which is given at a time when the acceptor 
owes no money to the drawer, it is idle to say that the drawer does not 
avail himself of the acceptor's credit. Moreover on the evidence of tlie first 
respondent himself in cross-examination “ the sugar purchased was all paid 
for by the Iiundis accepted by the appellant.” 

As to the criterion to he applied to the particular facts of each case in order 
to see whether the transaction is or is not a partnership transaction, the cascvs 
of Goiithioaite y, DiichiDOvtli^^) ; SavilU y. Eohertsoni^^ ; and Heax)Y.Do'bBon^?) 
in the English Courts ; and Ciinnmghcvm v. Kimiear^^^ ; British Limn Compivnj 
V. Alexandev^^^ ; and White v. Mclntyre^^^ in the Scottish Courts ; and Bell’s 
Commentaries on the Principles of Mercantile Jurisprudence, section 395, were 
referred to. 

Appeal 71 of 1913 from a decree (17th January 1910) 
of the High Court at Bombay in its Appellate Jurisdic- 
tion which reversed a decree (13th April 1909) of a 
Judge of the same Court in the exercise of its Original 
Civil Jurisdiction. 

The suit giving rise to this appeal was brought by 
the appellant to recover Es. 1,11,819-8-9, which he 
■* alleged to he due to him in respect of certain mercantile 

transactions between himself and Karimji Jiwanji the 
first defendant and Eashid Alladina and Company, the 
^ second defendant, the main question for determination 

being whether the first defendant was liable to the 
plaintiff in respect of hnndis (bills of exchange) drawn 
upon the plaintiff by the second defendant’s firm, now 
insolvent. 

The first and second defendants who were separate 
firms carrying on business in Mamitins were in the ■ 
habit of shipping sugar from Mauritius to China for 
sale there on commission. At the time of the transac- 
tions in suit Bombay was the principal place of business 
of the second defendant’s firm, and a firm was opened 

a) (1810) 12 East 421 at p. 426. W (1765) 2 Pat. App. Gas. ilh' ' ) ’ 
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1914. in Bombay also by tbe first defendant during tbe 
"[kIhmIu~ course of tlie transactions. 

AnwhLA plaintifi was a merchant in Bombay and carrying 

Kap.im.ij on business in Hongkong tbrougli an agent there. He 
previous transactions in sugar with the second 
defendant whoso firm was then in a good position and 
vras allowed extensive credit : but the plaintiff had not 
had many dealings with the first defendant who had 
hitherto employed a firm of Talati as his commission 
agent in Hongkong. To avoid unnecessary competition 
the two defendant firms Vora Karimji Jiwanji, and 
Rashid Alladina and Company, in 1906 agreed to make 
a Joint shipment of sugar to Hongkong which was to be 
disposed of there by the plaintiff as commission agent 
for both firms. The agreement purported to create a 
partnership between the two firms for one ' year in 
respect of these particular transactions only and was 
made with the privity and co-operation of the plaintiff 
who undertook that if the Banks in Mauritius would 
not discount the hundis to be drawn by the two firms 
against their consignments, he would arrange for the 
necessary credit, and an endorsement to that effect was 
made on the agreement and signed by the plaintiff. 
The agreement further provided in effect that the 
shipments should be made half and half by each of the 
defendant firms ; that each firm should draw against 
its own half share ; that separate account sales of their 
I’espective shares should be rendered to them by the 
plaintiff ; and that the profits of the joint venture 
should be divided between them equally. 

The terms of the agreement are for the purposes of 
this report sufficiently stated in the judgment of the 
Judicial Committee. 

In pursuance of the agreement sugar was purchased 
by the two firms in Mauritius, and shipments were 
made in two steamers: to; Hongkong, Of the sugar 



shipped the larger quantity was purchased Tby the firm 
of Vora Kilim ji Jiwanji, but Eashid Alladina and 
Company took over their stipulated share of it, and 
paid Vora Khimji Jiwanji for it, the actual consign- 
ments being thus made half by each firm with separate . 
bills of lading in the names of each. 

Each of the defendant firms also drew hundis in their 
own names against their respective halves of the 
shipments as represented by the bills of lading. There 
was no special agreement between the parties as to 
these drawings of hundis, nor did the plaintiff allege 
that the first defendant at any time specifically agreed 
to be responsible for the hundis drawn by the second 
defendant. 

The shipments were received and sold by the plaintiff 
in Hongkong, and separate account sales of their 
respective half shares thereof, with the name, at the 
head of each account, of the firm whose share it 
represented, were rendered by the plaintiff to the 
defendant firms from time to time until the insolvency 
of the second defendant which took place on or about 
20th January 1908. The plaintiff being largely involved 
in the insolvency, thereafter sent instructions to his 
Hongkong firm to make out a fresh account of the 
whole of the shipments with the names of both firms 
at the head of it. An account so headed was duly 
made out in Hongkong and forwarded to the plaintiff in 
Bombay. It was produced at the hearing though 
apparently not put in evidence. It appeared from it 
that the plaintiff had another account prepared covering 
the whole of the shipments which he sent to the first 
defendant on 20th July 1908. The first defendant ^ 
replied on 25th July 1908 that the account was entirely 
wrong, and referred the plaintiff to the previous' 
account sales which comprised only the first defend^t’s 
share of the shipments. The plaintiff did 
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that letter, but on 3rd; September 1908 lie filed the 
present suit in the High Court at Bombay against the 
two defendant firms, and the third defendant E. D. 
Sethna, the Official Assignee, as assignee of the effects 
of the firm of Alladina and Company, claiming the 
sum he alleged to be due on an account embracing the 
whole of the transactions between the parties. 

The first defendant put in a defence denying any 
liability in respect of the hundis drawn by the second 
defendant, and disputing generally the correctness of 
the account. The second and third defendants did not 
file any defence, nor did they appear in the subsequent 
liroceedings. 

Issues were raised of which the nature of those 
material to this report appears in the judgment of 
Eussell, J. before whom the suit came on. He said : — 

** It is proyed that prior to the agreement the plaintiff had lieen doing 
business for Rashid in sugar and other articles with China to a large extent. 
It is also proved that prior to the agreement Karimji had employed the 
wellknowii thin of Tahiti as his agents in Hongkong .... and tliero can 
be no doubt that the plaintiff was desirous of getting Karimji’s business, 
and taking it may from Talati.” 

And later on lie continued as follows ; — 

** I agree “with Mr. Davar in Ms argument for the plaintiff in reply that 
the most important point to be borne in mind in this case is the fact that this 
agreement was intended to be kept secret not only as regards Talati’s people 
wlio had been connected in business with Karimji, as I have above said, but 
also mth regard to other dealers in the market, and it must have been with 
that view that separate hundis were dz'awn and separate account sales were 
made out. 

I heard a very elaborate argument from the Advocate General to the effect 
tliat the condition implied by the endorsement not being performed, tliat 
endbrsement did not come into -operation. But bearing in mind the various 
documents which I have above referred to, the question is : Is para, 7 of tlie 
plaint established or not ? That says * All the hundis aforesaid were so idrawn 

in respect of the partnersMp aforesaid of the 1st and 2 nd defendants, and the 
plaintiff paid and advanced the^monies on the said hundis for and on account 
of the said partnership.^ , 
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“ Looking at the case from a common sense businesslike point of view, 
the way I shall put it is this. Had it not been for the credit given by the 
plaintiff in Bombay under this agreement to the partnership, the partnership 
could not have entered into the transactions in sugar which they did. The 
credit given by the plaintiff wnis given to the partnership and not to the in- 
di^idual firms which composed it. That being so, in the event of one partner 
failing to perform his liabilities on tbe liundis drawn by liimself, it becomes 
incumbent upon the other partner to perform those liabilities and I cannot 
believe that the plaintiff who is a business man ever intended to treat these two 
firms as separate and distinct for the purpose of giving them the credit he did.” 

And lie concluded Ms judgment with the following 
findings on the material issues 

“1. There was a partnership between 1st and 2nd defendants’ firms as 
alleged in the plaint. 

“ 2. In the events that happened, the plaintiff financed the said two firms 
jointly and gave them credit jointly. 

“ 3. The hundis in this issue mentioned were drawn by the defendants’ 
firms respectively in pursuance of the agreement that the partnership between 
them should be kept secret, but in the drawing of those liundis each of the 
defendants’ firms pledged and intended to pledge the credit of the othei'. 

“ 4. The plaintiff paid and advanced moneys on the hundis for and on 
account and for the credit of the said partnership. 

“5. In the events that happened and in order to carry out the objects of 
the partnership, each firm had authority to pledge the credit of the other.” 

In the result a decree was made in favour of the 
plaintiff. From this decision the first defendant 
preferred an appeal in which the other two defendants 
were joined as respondents with the j)laintiff. The 
appeal was heard by Sir Basil Scott 0. J. and Batchelor 
J., who reversed the decision of Russell J., and decreed 
the appeal in favour of the first defendant. Their 
judgment was as follows : — • 

“ The argreement is elaborately di*awn for the purpose of keeping the 
interests of the two shippers distinct, fr'om, the outset up to the close of the 
transactions, except in so far as a combination between them was desirable for" 
the purpose of securing joint shipmeiits and the sale of their sugar in Hong- 
kong . . . . . . . . . , 

“ According to the decision of the learned Judge the events oontemplated 
in the plaintiff’s endorsement did not happen. It is, howovor, contended on 
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behalf of the plaintif that they did happen, and that the plaintiff in pursuance 
* of the agreement contained in the endorsement opened a credit for the shippers 
in Mauritius wliich was availed of by them. 

“ There can be no doubt that a credit was opened as is evidenced by 
Exhibits C and G 1, but the first defendant’s letter Exhibit 17 indicates that 
it was not availed of by him as lie had no difficulty in making his own finan- 
cial arrangements in Mauritius. He denies the story of the plaintifi: that lie 
accompanied the second defendant to the plaintiff and asked him to open a 
credit on the ground of the refusal of the Banks in Mauritius to discount their 
bills. It appears from what happened in connection with the two shipments 
from Mauritius that there was no refusal by the Banks in Mauritius to discount 
bills of exchange without a credit being opened by the plaintiff, for wdiile as 
we have pointed out the fii’st clefeuclent had no difficulty in making his own 
, fiiiaiiciai arrangements with regard to the shipments in the ‘ Folsjo ’, it is not 
alleged that the plaintiff’s credit was in any way availed of as acceptor in the 
di*awiiig of the bills against the sugar in the ‘Marie.’ And as to this ship- 
ment, while tlie only credit alleged was opened with the Commercial Bank the 
bills were negotiated by the Bank of Mauritius. However even if a credit was 
availed of as contended by counsel for the plaintiff, it would not follow 
that either shipper was liable on the bills drawn by the other. This is a ques- 
tion -which must be determined from an examination of the terras of the agree- 
ment which was tiie only agreement between tlie parties, and was formally 
accepted by the plaintiff as constituting the sole ground of his claim. From 
such examination we infer that the object of the arrangements contaii-ied in 
clause 4 was to enable each shipper to find funds for providing his quota, 
namely, one moiety of the assets of the venture, which were to be i-ealised in 
Hongkong. But there is nothing in the agreement whicli could authorise 
either firm to pledge the other’s credit. It may also be observed tijat the first 
defendant’s name nowhere a23pears on the bills, which were drawn by the 
second defendant firm in their own ?iame, and it is not suggested that that was 
the name of the combine. 

“ Treating the question as purely a question of liability between the paj’ties 
to the bills of exchange it .is manifest that the plaintiff cannot succeed in 
cLiarging the first defendant with liability on bills of the second defendant ami 
having regard to what appears to us to be the correct construction of the 
agreement between the parties, we cannot hold that there is au}^ collateral 
agreement by which one shipper agreed to be liable for tlie default of tlie other ■ 
ill not taking up the bills of exchange drawn by him on the plaintifL” 

Oil this appeal, 

£>e Griiyther K. O. and Henry O’ Hagan for the 
appellant contended that the law of jrartnei’shii) in 



India was contained in the Contract Act (IX of 1872) 1914. 

which governed the present case ; and the decisions in Kahmali 
the English Courts had no bearing upon and were not Abdclla 
applicable to the questions raised on the appeal, or to Karuui 
the interpretation of the agreement of 25th July 1906. 

That agreement in effect created, it was submitted, a 
paitnership between the two i*espondent fii'ins ; and 
even though the events contemplated in the endorse- 
ment by the appellant on the agreement did not occur 
precisely as expected, both the respondent firms 
engaged in and proceeded with the transaction on the 


basis that both of them would be jointly liable on all 
the hundis drawn ; and on the understanding that they 
were accepted and paid by the appellant on the joint 
credit, and at the joint request of each of the respondent 
firms. Reference wms made to section 239 of the Contract 
Act, illustration (a). It was a joint venture on the 
part of the respondents each of whom had in such a 
case authority to pledge the credit of the others in 
any way necessary in the usual course of such business ; 
and any liability so incurred by the second respondent 
firm was to be equally shared by the first respondent 
firm. Sections 249 and 251 of the Contract Act were 


referred to. The case turned, and the rights and 
obligations of the parties depended, entirely upon the 
construction of the agreement, which had not been 


annulled or amended ; see section 252 of the Contract 
Act. Reference w^as made on the construction of the 
Act to Norendra Nath Sircar v. Kamalhanini DasN^ 
and to Bank of England v. Vagliano 'Brothers^^ 
refeiTed to in that case. 

Clcmson K. C. and G. B. Lowndes for the first 
respondent contended that on the proper construction 
of the agreement between the respondent firms which 

W (1896) 2.8 Cal. 563 at pp. 671, 572 : - (a) [1891] A. 0. 107. V/ . . 
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had been made with the privity of the appellant, each 
of those firms was to be responsible only for their own 
sliare of the joint shipments. The agreement did not 
in law constitute a partnership between tlie two 
firms in the ordinary sense, bnt only a joint venture 
between them, and the appellant was cognizant of the 
limitation of the authority of each firm with respect to 
the transactions. It was in evidence that the word 
“ majonoo ” was used in respect of those transactions, 
which is used with regard to a joint venture ; had it 
been a partnership, the -word “ bagidar ” would have 
been employed in speaking of the parties to it. The 
hundis drawn by the second respondent firm were 
drawn in their own name, and for their own purposes ; 
and there was no agreement by the first respondent to 
be responsible for the hundis drawn by the second 
respondent. Reference was made to Heap v. DobsonP -'^ ; 
Hibson V. Lupton^ ; and Lindley on partnersbii? 
8th Ed. 247 (7th Ed. 233). 

De Gruyther K. C., in reply referred to Goutlnvaife 
V. Ducktvorih^h 

The judgment of their Lordships was delivered by 

Loed Dunedin : — This action arises out of transac- 
tions connected with a venture in brown sugar entered 
into by the first and second respondents. The second 
respondent is now bankrupt and the third respondent 
is his ofiacial assignee .- and neither of them defended 
the action or took part in the proceedings under appeal. 

The first respondent, Karimji, and second respondent, 
Rashid, were both merchants carrying on business in 
Mauritius and had for some time been rivals in tlie 
sugar trade. 

. m (im) 15 C, B. N. s. 460., - ■ . (2J (1832) 9 Bins'. 297 nt p. .303. 

(1810) 12 East. 421, 


RasMd had all along also had a Bombay house, and 
Karim was in the act of setting one up, hut it was not at 
the date to be presently mentioned yet open. 

The appellant, Karinali, is a merchant carrying on 
business in Bombay and Hongkong. 

* Karim and Rashid resolved to have a joint speculation 

in brown sugar to be shipped from Mauritius to Hong- 
kong. The terms of the arrangement they made 
between themselves were on 25th July 1906 embodied 
in a stamped agreement. The document is too long to 
quote, but may be summarised thus — It begins with a 
preamble that the parties “ for the pm’pose of doing 
business in partnership in brown sugar from Mauritius 
to Hongkong agree to act as follows.” Then follow the 
terms. Purchases were to be made “ jointly ” at Mauri- 
» tins. These purchases were to be made by both firms 

after consultation with each other, and after taking 
advice from the Bombay houses. No limit as to purchase 
is imposed on either firm ; but as soon as either firm 
buys, that firm is to give a delivery order on the Dock 
warehouse for half the quantity of the parcel to the 
other firm. When sufficient sugar to load a ship has 
* been pixrchased, then a ship is after consultation to be 

chartered, and loaded with the purchased sugar and 
despatched to Hongkong. Invoices of the sugar, made 
' out separately as lialf and half, were to be sent respec- 

tively to each of the Bombay firms. At the same time 
Rashid was to draw bills to the value of the sugar on his 
Bombay house, and Karim on his Bombay house when it 
came to be opened. But until that time came he was to 
draw bills on Karmali. If the banks at Mauritius 
refused to discount the bills on the Rashid or Karim 
house, the Bombay firms were to be informed by wire, in 
which case it was said that Karmali would come to the 
rescue by interposing credit according to ari’ahgement 
made with him. On the ship arriving at -Hongkong the 
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arrangements as to sale of the sugar were to be carried 
through by the Bombay houses. Account sales were 
to come from Hongkong made up separately half and half 
to each. Then the invoices were to be added together 
and the surplus or deficit on the entii’e transaction was 
to be divided equally. Chartering was to be done in 
either one or both names ; but all commissions were to 
be equally divided. In the event of the Hongkong 
xnarket being bad and there being an opportunity of a 
profit by reselling at Mauritius, this was to be done 
after permission got from Bombay ; and such profit on 
all sales was to be equally divided. The agreement was 
to remain good for a year from date of signing. There 
is then an addendum to the agreement written and 
signed by the plaintiff, in which he binds himself to 
come to the assistance of the partners if the Mauritius 
banks refuse to discount the bills drawn by the Mauritius 
firms of the two defendants on their own Bombay firms 
respectively. 

Following on this agreement a venture was commen- 
ced, and the terms of the agreement were litei’ally 
carried out, except in one particular. That is to say, 
sugar was bought, about 36,000 bags by Karim, and 
about 4,000 Ixy iRashid. Delivery orders were then 
given by each to each for half of the sugar purchased by 
him, and the sugar so divided on shipment was con- 
signed to the Hongkong firm of the plaintiff. Tlie one 
particular in which the agreement was not literally 
complied with was that the bills were not drawn by 
Rashid and Kaiim at Mauritius on Rashid and Karim 
in the first instance and then, on refusal of the banks 
to discount, recourse had to the assistance of the plain- 
tiff ; but they were at once drawn on and accepted by 
the plaintiff’s firm at Bombay. The bills were drawn 
by Rashid and Karim respectively for sums approxi- 
uiately representing thd value of the sugar shipped 
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upon the separate invoices of each, i.e., about half and 
half — an exact half being unattainable on account of the 
packages in which the sugar w^as put up. 

The sugar arrived at Hongkong, and was sold by the 
plaintiff to whom it was consigned. The venture, how- 
ever, turned out a failure instead of a success ; the 
'prices realised not being sufficient to give a profit after 
payment of the price of the sugar, the freight, and other 
expenses. 

The plaintiff accordingly raised this action, which is 
truly an action of accounting against both Rashid and 
Karim. Now, when the bills drawn by the two defend- 
ants had become due, and were payable to the banks 
who held them, Karim had retired the bills of which 
he was the drawer, but Rashid, who had by this time 
become insolvent, had not retired the bills of which he 
was the drawer, with the result that the plaintiff, whose 
name was on these bills as acceptor, had to retire them. 

# This necessarily brought out a considerable balance on 
the whole transaction as due to the plaintiff. The bank- 
rupt respondent Rashid and his official assignee did 
not oppose judgment being entered against them ; but 
the solvent partner Karim opposed judgment upon the 
ground that he had paid all sums due on bills signed 
by himself, and that he was not liable in respect of any 
monies raised on bills to which he was no party. 

The case depended before Russell J. in the Higli 
Court at Bombay, who after trial found in favour of the 
plaintiff. The material ground of his judgment may 
be effectively summarised by quoting two of his findings 
on the issues which he incorporated with his judgment 
which were as follows : — . V , 

‘‘ I find (1) There was a partnersbip betweeu first and second defendants'.,, 
firms . . . (4) The plaintiff paid and advanced moneys on the liundfe (bills) ’ 
for and on account and for the credit of the said partnership." ' 
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The Court of Appeal reversed that judgment. The 
gist of their Judgment may he taken from the conclud- 
ing ijaragraph thereof, which is as follows : — 

“ Treating the question a« purely a question of liability between the parties 
to the bills of exchange it is manifest that the plaintift cannot succeed in charg- 
ing the first defendant with liability on bills of the second, defendant, and 
having regard to what appears to us to be the correct construction of the 
agreement between the parties, we cannot hold that there is any collateral 
agreement by which one shipper agreed to be liable for the default of the otlier 
in not taking up tlie bills of exchange drawn by him on the plaintiff.” 

Their Lordships are of opinion that it is erroneous to 
treat the question as purely a question of liability on 
the bills. In other words, they think the issue proposed 
by the learned trial Judge to himself was right. The 
case of the In re Adansonia Fibre Co?-^ seems to have 
been much pres.sed on the Court by the learned counsel. 
But the very fix'st sentence of the judgment of James L. J. 
shows that in that case the only question was whether 
in a winding up proof could be made on the bills alone ; 
and that ail questions of- ultimate liability were left 
undecided. 

No one doubts that tliere.was liere a partnership. It is 
stated to he a partnership in the agreement, and it amply 
falls witliin the definition of a partiiersliii) given by the 
Indian Contract Act, which rules parties in this case. 
It is, however, a partnership of a limited character, and 
consequently liability to be enforced against one partner, 
when there is no document of debt which on its face 
binds him, can only be justified if it was shown that 
what he did was within the operations natural to the 
partnership and for the partnership. 

Their Lordships think that the law on these matters 
. is accurately stated in the well-known judgment of Lord 
Ellenborough in Gouthwaite v. DuckwortM^K In saying 
“the law,” it would perhaps be more accurate to'^say, 

(1874) L. E. 9 Oh. 635. ® (1810) 12 East 421 at p. 426, 
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a statement of the criterion which is to he applied to 
the particular facts of each case in order to see whet- 
her the transaction is or is not a partnership trans- 
action. In that case it was sought to make Duckworth 
liable for goods purchased by Brown and Bowel, and 
Lord Eilenborough says this : “ There seems also 

to have been some contrivance in this case to keep out 
of general view the interest which Duckworth had in 
tlie goods ; the otlier two defeiidants were sent into the 
market to purcliase the goods in which lie was to have 
a moiety ; and though thej’' were not authorised, he says, 
to purchase on the joint account of the three ; yet if all 
agree to share in goods to be purchased, and in conse- 
quence of that agreement one of them go into the market 
and make the purchase, it is the same for this purpose 
as if all the names had been announced to the seller, 
and therefore all are liable for the value of tliem. ” He 
distinguishes the ease of SaviUe. v. Rohertson^'^ thus : 

“ The case of Saville v. Rohertson^'^ does indeed approach 
veiy near to this ; but the distinction between the cases 
is, that there each party bought his separate parcel of 
goods, which were afterwards to be mixed in the 
common adventure on board the ship, and till that 
admixture the partnership in the goods did not arise. ” 
And Bayley .1. after describing Saville v. RohertsonP^ in 
the same way says : “ But here as soon as the goods 
were purchased, the interest of the three attached in 
them at the same instant by virtue of the previous 
agreement.” 

Mr. George Joseph Bell, in his celebrated Commen- 
taries on the Principles of Mercantile Jurisprudence, ; 
after stating that the law of Scotland is the same as the 
law of England in this matter, quotes the judgment of 
Lord Eilenborough as correctly laying down the. Taw, j 
citing, inter' alia, a case of Cunningham v. Kinnear^ 

« (1792) 4 T. B. 720, ® (1764) 2 App. Cas.-ll'A';’ 'i 
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on the same lines as Gouthwaite v. DuckwortU^^ which 
was affirmed in the House of Lords in 1765, and the 
whole matter is comprehensively expressed in his Prin- 
ciples, section 395, in words which their Lordships 
think accurately give the result of the cases both old 
and modern. “ Where goods are purchased or money 
raised for the joint adventure, and the dealing though 
ostensibly by an individual is truly and substantially 
a dealing of the joint adventure, the adventurers are 
liable as partners. But there is no such responsibility 
for goods, &c., purchased on the credit of an individual 
adventurer pre'viously to the contract though after- 
wards brought into stock as his contribution ” 

It may be and often is a difficult matter to say on 
which side of the line thus indicated the facts of a 
liarticular case fall, and cases will be found illustrating 
both results. To the cases already cited may be added 
the case of Heap v. Z>o6sow®, while in the Scottish 
Courts may be taken as on the lines of Oouthwaite’s 
case the case of British Linen Oo. v. Alexancler^'^ 
(where the facts are strikingly similar to the present 
case), and on the lines of Saville and Heap's cases. 
White V. Mclntyre^*^ . 

Their Lordships are aware that Lord Lindley, in his 
capacity as an author but not as a Judge, expressed 
some doubts as to whether the case of Gouthivaite v. 
Duck'wortli^'^ could be supported. They are of opinion 
that, whether that doubt is sound or not, it is not a 
criticism on the criterion of law indicated by Lord 
Ellenborough and the other Judges ; but is only an 
indication that a different view might have been taken 
of the facts of that particular case. 

W (1810) 12 East 421 at p. 426. W (1853) 16 D. 277, 

f*) (1863) 15 0, B. N. S. 460, « (1841) 3 D. 334. 



Tarniag tlien to tlie present case, tlieir Lordsliips 
liave come to tlie conclnsion that the judgment of the 
trial Judge was correct. The considerations which 
lead them to that result are as follows. 

It is clear from the terms of the agreement that either 
of the two partners by the mere fact of purclia.se (after 
consultation as to price) could subject any sugar inde- 
pendently of the action of the other to becoming part- 
nership sugar. A iiurchase of sugar therefore becomes 
a purchase for the partnership, and anyone who sold 
the sugar, or advanced money by which the sugar was 
bought, was crediting the partnership wdtli goods or 
money. This is further accentuated by the provision 
as to possible resale in Mauritius itself. If either party 
in the case bought sugar, and then came to resell it in 
terms of that article, he could not refuse his co-adven- 
turer a share of the profit he made. These consider- 
ations make it impossible to say, as was said effectively 
in Saville v. Robertson^'^ or Heap v. Dobson 
that the joint adventure only began when the goods 
were shipped, as it is clear that the joint adventure 
began as regards each iiarcel from the moment that 
jiarcel was bought. The learned Judges of the Court 
of Appeal are impressed with the view that the agree- 
ment is “ elaborately drawn for the purpose of Iceeping 
the interests of the two shippers distinct . . . except 
in so far as a combination betw^een them was desir- 
able for the purpose of securing joint shiiiments and 
a sale of the sugar at Hongkong.” Their Lordships 
cannot take this view. It ignores the fact that not- 
withstanding the .separate shipment and comsignatiou V 
docuinent.s, the sugar was admittedly to he accounted. . 
for as partnership sngar. Supposing that the parti- , 
cnlar parcels consigned by one had in someway , 
been deteriorated, either by perils of the sea, with- . 


277 

1914. 


Kakmali 

Audulla 

IVAIHMJI 

JlWANJi. 



THE INDIAN LA'W; REPORTS. [VOL. XXXIX. 

out insurance, or l)y tlie development of some intrinsic 
fault, it is perfectly clear that the other party would 
have had to bear his share of the loss resulting in the 
whole cargo. No doubt the anxious arrangements for 
shipping and consignation in separate names were pecu- 
liar. But the i-eason for them is amply explained by the 
fact that the j)arties desired secrecy, being afraid at 
Mauritius of the hostile action in breaking prices of a 
rival whose astuteness they deploringly acknowledged. 

Moreover, it is clear not only that the facts as to the 
terms of a partnership in the sugar shipped are as have 
been stated, but that the plaintiff knew the whole 
terms and conditions of the agreement. He knew, 
therefore, he was helping by advance of credit the part- 
nership in its purchase of sugar. The learned Appeal 
Judges say that the respondent Karim did not avail 
himself of tho plaintiff’s credit. That that credit was 
not interj)osed in the pi’ecise way originally contemplat- 
ed by the 4th article of the agreement is true. But 
that they did not in fact avail themselves of the ]plain- 
tiff’s credit is obviously an error. The bills speak for 
themselves. When a drawer discounts an acceptance 
which acceptance is given at a time when the acceptor 
owes no money to the drawer, it is idle to say that tlici 
drawer does not avail himself of the acceptor’s credit ; 
and if anything more was wanted it is to be found in 
the evidence of Karim himself, who admits in ercjss- 
exaiuination, “ For the purchase of all that sugar neither 
I nor Rashid paid a rupee ,• it was all paid for by hiui- 
dis accepted by the plaintiff. ” 

Their Lordships will, therefore, humbly advise His 
Majesty that the appeal should be allowed and the 
Judgment of the trial Judge restored : the defentiant 
Karim paying costs in the Courts below and before this 
Board, 


Solicitors for the aj)iDellaBt : Messrs. Aslmrst, illbrr/s, 
Crif^p cf Go. 

Solicitors for tlie first respondent : Messrs. Latteys 
Hart. . ■ ' , ■■■ i - ^ 

Appeal aUoxved. 

j. V. w. 


PEIVY COUNCIL.* 


HAMABAI FRAMJEE PETIT, Bbfendant, SECRETARY OF STATE 
FOR INDIA IN COUNCIL, Plaintiff, 

. . AND 

MOOSA HAJEE H ASSAM, Defendant, v, SECRETARY OF STATE 
FOR INDIA IN COUNCIL, Plaintiff. 

Txko appeals consolidated. 

[On appeal from the High Court of Judicature at Bombay.] 

Mesuniption Resuniption foT public pv/tposes ” by GoveTtiMent of la/nd granted 
by East India Company — Scheme to erect dwellmg houses at adequate rent 
for the accommodation of Government Officials in Bombay — Construction of 
lease and sanad — English decision under 4S Eliz., c. 2 as to exemqjf ion from 
rating — Notice of resumption addressed to one party and served on another — 

■ Waiver. 

In these appeals the Judicial Committee held (affirming the decisions ol' the 
Courts iu India) that the providing of housing accommodation for Govermneut 
Officials l)y the erection of. dwelling houses for their private residences at 
adequate rents, was a “ public purpose ” wdtliin the meaning of a lease of, land 
from the East India Company given in 1854, and a Sanad or Government 
Permit of land granted in 1839 hj the same Company, which made such lands 
(situate on Malal>ar Hill, Bombay) liable to resumption for “ public purposes ” . 
upon certain terms as tt) notice and compensation. The scheme, was one which 
their Lordships agreed with the Courts below would- imder the circumstances in 
evidence redound to public benefit by helping the Government to maintain the 
efficiency of its servants. 

Held also (agreeing with the Courts below) that’ the English decisions which 
construed the words “ public .purposes ’’ as used : in' the Statute 43 Eliz., c. 2 

Present : — Lonl Dunedin, Lord Shaw and Mr. Ameer. AH. j 
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with refei’unce to exemptions from rating afforded no help as to the piopei 
eonBtrcction to be put on the words in the contracts in suit. 

The definition of a “ public pui-pose ” that “ the phrase, whatever else it may 
mean, must include a purpose, that is an object cu- aim, in which ihe general 
interest of the community, as opposed to the parlicnlor interest of mdividnals, 
is directly and vitally concerned,” approved by their Lordships of the Jndicial 
Committee. 

A notice which though addressed to one of the defendants (a te.stator who 
was dead) was served on one of his executors and trustees, also a defendant, 
and accepted and acknowledged by bis solicatora who coiTesponded on the basis 
of it with the Goveniment as to the resumption, was held to be a valid notice, 
the irregularity having lieen thereby waived. • 

Appeals 139 and 140 of 1913 from two judgments and 
decrees (5th September 1911) of the High Court at 
Bombay, which affirmed on appeal two judgments and 
decrees (11th April 1910) of a Judge of the same Court 
sitting in the exercise of the ordinary original jurisdic- 
tion of the Court. 

The suits giving rise to these two apjjeals were insti- 
tuted in the name of the Secretary of State for India in 
Council (the respondent in the appeals) against the 
respective appellants to recover possession of land 
situate at Malabar Hill in the Island of Bombay, and 
for damages for the wrongful withliolding of possession 
of such land by the appellants respectively. 

In appeal 139 the land in suit had been on 18th A.]>ri] 
1854 leased by the East India Company, in -whom the 
land was then vested, to one Bachoobai, widow aud 
executrix of Pramji Cowasji Banaji deceased, for 99 
years, renewable in perpetuity at a small annual rent, 
and the appellant Hamabai Framji Petit was at tlie date 
of the suit in possession thereof under the lease. 

The lease contained a provision that “ in case the 
Company their successors or assigns shall for any ijublic 
purpose be at any time desirous to resume possession of 
the premises hereby /granted or any part or parts 
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thereof, then it shall he lawful for the Oompany, 

their successors and assigns to resume the land after' 
giving six months’ notice of their intention to do so, 
and on paying “ for all buildings and improvements of 
which j)ossession shall be taken according to such just 
and fair valuation as may be made by a committee to 
be appointed by Government for that purpose ”. 

In appeal 140, a Sanad or Government Permit, laid, on 
6th April 1839, been issued to one George King, author- 
ising him to occupy the land in suit, which was to be 
resumable by Government for “ public purposes ", sub- 
ject to the same requirements as to notice, and payment 
of the value of buildings and improvements as in the 
other case. In that aispeal (140) the suit was brought 
against Moosa Haji Hassain, Haji Ismail Good Mahomed 
(both since deceased) and the appellant Haji Sidick 
Haji Ebrahim, as the surviving executors land trustees 
of the last will and testament of one Haji Kurrim 
Mahomed Sulleman, deceased. 

Notices of the intention of Government to resume 
the lands respectively in each case for i^ublic i^urposes 
were served on the defendants. The notice in appeal 
140 while addressed to Haji Kuriiin Mahomed Sulle- 
man, who was then dead, was served on the defendant 
Moosa Haji Hassain, one of his executors and trustees, 
and was acknowledged by their solicitors who carried 
on the subsequent correspondence on their behalf witli 
reference to the intended resumption. The defendants 
in both cases declined the offers of the Government, as to 
compensation, and refused to give up possession of i? 
the lands. , 

The suits were consequently instituted, that giving 
rise to Appeal 139 on 18th November 1909, and that in 
Appeal 140 on 28thNovember 1908, the “public purpose ” 
for which the land was required was defined by , the 
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OoYernment to be tlie “ providing accommodation for 
Government officers ”. 

Both sets of defendants denied in their written 
statements that “ the providing of accommodation for 
Government officers ” was a public purpose within the 
meaning of the lease and the sanad under which they 
resj)ectively held possession of the lands in sirit ; and 
so far as these appeals are concerned that is the only 
question for determination material to this report. 

The Court of First Instance (Beaman, J.) held on that 
question that the use and construction of the term 
“ public imrposes ” in the decisions in England in rating 
cases were irrelevant and that“ what was really intended 
by the Government of Bombay when it reserved to 
itself the right of I’esuming this land, ‘ for a ijublic 
purpose ’, is a question which will have to be considered 
very much as res Integra ” and he continued : — 

“ CDuitI this be called a private purpose and is not the true meaning of the 
words employed by Government, the meaning' which Governraent itself intended 
that they should bear, tliat public purposes cover every step vdiicli Government 
takes as Government in the interests of the general pi]])]ic committed to its 
care ? Where, as in the present case, it is not suggested that Government is 
actuated by any improper or dishonest motive, it might, I think, plausibly be 
argued that any designed action of Government as Government must by 
implication; be deemed to be for a puldic purpose "" * "h 

Tlie more 1 have reflected upon what means are available for answering the 
question what is a public piupose, the more I fall in doubt wdietlier any ques- 
tion really can he made of the positive declaration of a responsible Govermuont 
that it is taking any given step for a public purpose. Subsequent events might 
prove that the step has been miscalculated, and the aim of Government 
frustrated. But so long as Government asserts that wdiat it is doing, is being 
done for a public purpose, and so long as in the veiy nature of things it c^aimot 
be acting in any private interest, it does appear tome extremely difficult to 
suggest any adequate reason for a Court to say, what the Govermnent professes 
to do for a public purpose, it is not really doing for a public but for >soine. 
non-public purpose. And if we turn to our own statutes, we find a confirmation 
of this view in the plenary powers .conferred by the Land Acquisition Act upon 
the Government. Hs bare declaration, that, the land is required for a public 
purpose is sufficient. So, in the present case, it seems to me that the Govern*- 


ment would have been fully vdthin its - powers and beyond th.e reach of 
challenge in the Courts had it simply announced that it required this land for a' 
public purpose, witliout further specifying what that public purpose was. 
However, it has so announced that purpose and has endeavoured to satisfy the 
Court tliat it is a public purpose. Whether it would be so considered in 
England I do not know, but there are a hundred considerations which w'ould be 
al)sent in England but come iiito forcible play in India. From the earliest days 
it lias always ]»een an accepted principle of Government tliat its jainciple officers 
should ]>e provided with, suitable accomnujdation. Where that suitable accom- 
modation was not forthcoming, as in remote mofussil districts G<o'(n*mnent have 
invariably provided the Chief District Officers with snitalde residesice and at its 
own cost and a need for this Avas obvious. To take an extreme {.‘ase, supposing 
it Avere necessary to post the administrative head of a district in a place Avhere 
there Avas no residence available, suppose his services Avere indisperisahle to the 
surrounding peoples, Avould it not then he a public purpose — a purpose in which 
those usual surrounding peoples Avould have a vital intei'est — to provide house 
accomnioclation for that administrative officer ? And the principle may well l.)e 
extended th.oiigh the conditions arc altered to the cases of officers stationed in 
B{)mbay, for Avhile there is there no dearth of houses, OAving to tlte competition 
of and the great wealth which the native inhabitants have been enabled to 
amass under conditions of good Goveiaiment maintained by tliose very officers, 
the rents demanded are so exorbitant tliat for all the use they are to tlurse 
officers the houses might as Avell not exist at all. Ho parallel to this state of 
affairs can be found in England or indeed in any country Avhere the governing 
and the goA^erned are homogeneous. While they are not, I think there may be 
solid reasons for believing that the stjitus in efficiency of GoA-eiiiment itself 
might be seriously impaired so soon as its officials, OAving to the shrinkage of 
their oAvn salaries and the increase of Avealth about them, far from lieing a])leto 
maintain a superior face into an inferior station to the Avealthy classes of their 
fellow subjects. C<msi derations of this kind might appear so foreign to a 
purely English laAvyer as liardly to be admissible in the judgment of the Court 
of hiAV. Nevertheless they are considerations, Avliich, no one conversant with 
the actual facts of Government in India would think of neglecting and I have 
no doubt that they are considerations very proper to he entertained by a 
responsilde Government in this country, Avben it is making up its mind Avhetlier 
purpose of this kind can or cannot justly be called a puldic pui’pose. In my 
opinion, the technical defence upon which the defendant has relied, however 
ingenious it is, is too technical. It rests upon analogies which, if they exist at 
all, are too faint to be of practical importance. It is- drawn from a system of ‘ 
case laAV ill another country in which the, conditions are Avholly different, a 
systein of case law, too, founded Upon a-paificular statute with the strictly 
limited application to Avhich no parallel at all 'exists in Jndia. And failingthat 
defence lean see no reason in principle why I should say : that the purpose 
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which the Government have in view, is not only nominally but truly and really 
a public purpose end a purpose of much public concern. 

“ For these reasons I must decree the plaintifPs suit with all costs : decree in 
tenus of prayer A to the plaint.” 

An appeal by the defendants was heard by Chanda- 
varkar aird Batchelor JJ. who affirmed the decision of 
Beatnan J. 

The judgments of the Appellate High Conrt were as 
follows : — 

‘‘ Chandavaekar, J. — I agree with Beaman J, from whose decree this 
appeal is preferred, tiiat the Engiish decisions, which were cited before hiin 
and which have also been cited before ns in support of the appellant’s conten- 
tion as to the meaning of the term ‘ public purposes,’ all turned upon its 
meaning with reference to the law of rating and cannot be safe guides in the 
present ease, where different considerations have to be taken into account. 
Those were decisions upon the interpretation of a section in the Poor Belief 
Act, 1601 (43 Bliz. c. 2), according to which the test for determining whether 
a particuliir property is liable to the rate there contemplated is that of beneficial 
occupation. No doubt in determining what is beneficial occupation the EngUsii 
Courts have gone on to consider wdiether the occupation is for a public purpose, 
a term which does not occur in the section of the Statute. But the rule of 
law to be deduced from them as now prevailing is that there is no lieneficiai 
occupation for the purposes of rating, where property is occupied either by the 
Crown or by the servants of the Crown for Crown purposes, the occupation of 
the latter being in that event occupation of the Crown itself : Mersey Docks 
V. Camerod^). And the reason of the rule is that the Crown, being not named 
in the Statute, is not bound by it. That even upon that test, the decisions are 
not easy to reconcile with one anotlier or with any logical principle is apparent 
from the remarks of Sargent C. J. in the judgment of this Court in The 
UnivenUy of Bombay v. The Municipal Commissioner for theCUyofEomhayi^f 
of Lord Alverstone C. J. in the English case of Wiwn v. Tliomas^^i and of Lor<i 
Braniwell in Goomher v. Justices of Berks^^'K The case of Wixon v. Tliomasi'"^) 
is instructive as showing the present tendency of the English Courts towards 
a more liberal interpretation of the term ‘ public purposes ’ even with reference 
to the Jaw of rating. 
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“ In the present case that expression occurs in a perpetual lease granted by 
the East India Company in 1854 under %vhom the appellant claims, subject 
to the condition that the Company should be entitled to resume the land 
* for any public purpose The case of Government, who claim under the 
Company, is that the cost of living, including house-rent, having increased 
in the town and island of Bombay, it has become necessary in the interests 
of the public administration and the efficiency of the public service to attract 
the ablest of tiieir officials serving in the IMofnssii to this city liy providing 
suitable house accommodation to them on easier terms than those prevailing 
in respect of house-rent. For that purpose Government desire to resume tins 
and other lands on the strength of the condition as to resumption above- 
mentioned. Whether it is a public purpose or not must depend on the question 
whether the proper housing of their officials by Government is for the public 
benefit or not. The 39th section of the Statute 21 and 22 Viet., e. 106, (1858) 
by section 1 of which the rule of the East India Company was terminated, 
enacted that ‘ all lands, &c., moneys, <§:c., and other real and personal estate of 
the Company ‘ subject to the debts and liabilities affecting the same ’ and * the 
benefit of all contracts, &c., and all rights to fines, penalties, and forfeitures, and 
all other emoluments, which the said Company shall be seized or possessed of, 
or entitled to, at the time of the commencement of the xict, except the 
capital stock of the Company and the dividend thereon, shall becDmc vested 
in Her Majesty, to be applied and disposed of,’ subject to the provisions of 
that Act, * for the purposes of the Government of India.’ All property belong- 
ing to the Company at the time the Act commenced and the benolit of all 
contracts entered into by the Company and enforceable by it became vested in 
the Crown for these latter purposes which in essence are public purposes. The 
Government of India exists for the benefit of His Majesty’s Indian subjects 
and whatever conduces to that benefit must be a public purpose. That benefit 
can be secured primarily only by an efficient administration, which means an 
efficient service. Such service must depend on the efficiency of the men who 
are appointed to carry out the purposes of the Government of India, and who 
are, therefore, the servants of the Crown. If a state of things ermes about 
which hIiowb that in a City like Bombay the best men available frem araeng 
these servants arc reluctant to serve because of the increasing hardness of 
life in point of house accommodation and house rents, the Government is 
entitled to say that it raises a serious question as to the f litre of the public 
administration, and that the public benefit must suffer if the best officers 
available arc compelled to serve as servants of the Cnwn in the Clly tndcr 
such hard conditions. It is no reasonable answer to that ccnsldcratkn that 
the men are bound to serve wherever they , are appointed, because Government 
never engaged to provide them with house accommodation (m more or Jess 
easy terms. It is true Government are - not bound in that respect, but the 
question is, not one of legal obligation but . Of general expediency dand pubfic 
a 1310—4 : 
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benefit, and in this connection it is a material circumstance disclosed by tlie 
Civil List that it lias been in this country customary for Government to 
provide house allowance to its officials, whore that is, in its opinion, necessary 
in the interests of the public service. In substance there can be no difference 
between a house allowance and house accommodation. 

“There is no definition of ‘public purpose’ in any of our legislative 
enactments to afford us a clue to the meaning of the term, save one in the 
Land Acquisition Act ; but that is a partially inclusive not an exhaustive definition. 
Though the Legislature has not defined it for general purposes, it has given us 
a sufficient indication in the Land Acquisition Act of what it intended the term 
should convey, having regard to the constitution and objects of Government in 
and the special needs of this country. By clause (3) of section 6 of the Act 
the Legislature has directed that a declaration by Government that a certain 
land ‘ is needed for a public purpose ’ shall be ‘ conclusive ewdence ’ that it is 
so needed. What could have been the object of the Legislature in making 
Government the sole judge of what is a public purpose under the Act but this, 
that having regard to the conditions in this country, the needs of sound 
administration and the public weal, dt should not be hampered by any 
refined 'distinctions and legal subtleties but must be left to interpret the 
expression ‘ public purpose ’ in a wise and reasonably liberal spirit. Though, 
strictly speaking, this rule of the Legislature does not bind the Court in 
. interpreting the expression where, as in the present case, it occurs in a 
contract, yet the Court may well take the Legislature as its guide in ascertaining 
the meaning of the expression. It was conceded by Mr. Setalvad for the 
appellant that if Government had sought to acquire this very land under the 
Land Acquisition Act, on the gTOund that it was needed for building a house 
for tlie residence of its servants, he could not have quarrelled with the declara- 
tion that the land was needed for a public purpose. In that case he could not 
have fairly argued that Government were endeavouring to acquire the land 
merely for a private benefit — the benefit to an individual or individuals — in the 
guise of a public purpose. If that is so, why should the Court treat this case 
on different considerations, if on the proved facts it finds that the purpose for 
whicli Government claim to resume the land involves, in its opinion, the 
element of public benefit and therefore of public purose, iniderstariding that 
expression to mean any object which secures the good of the public b}^ securing 
the efficiency of those servants of the Grown on whose service the public good 
materially depends ? The Court would under these circumstances defer to the 
declaration of Government on the analogy of the Land Acquisition Act unless 
the purpose stated was so flagrant as to involve, on no reasonable consideration, 
the element of public benefit, ' ‘ 

‘'It was said, however, that this element of public purpose, such as it is, 
rnust be.held to vanish in, view pf. the, that the Government intended to 




charge rent to the official who would be, housed in the building proposed to be 
erected on this land after resumption. This charging of the rent, it is urged, 
will bring pecuniary benefit to Government and the buijding will be occupied 
by the official who will pay the rent, not solely or- exclusively in his capacity 
as a servant of the Crown. A similar argument was urged in this Court in 
The University of Bombay v. The Municipal Commissioner for the City of 
Bomibay^^f The question there was whether The University of Bombay was 
an institution for a charitable purpose and therefore entitled to exemption from 
Municipal taxes. It was argued for the Municipality that the University was 
not an institution of tiiat character and therefore not entitled to exemption, 
because it ‘ obtained an income from the fees paid hy th(3 students on the 
occasions of the Examinations held by the University ’ and that ‘ it derived a 
revenue from the occupation of the buildings. ’ In the judgmeni of this 
Court Sargent C. J. disposed of the argument by pointing out that ‘ the sole, 
tost’ under the Bombay Municipal Act was whether the building of the ' 
University ‘ was exclusively occupied for a charitable purpose ’ ; ' and the mere 
circumstance that small fees are required from the students before examining 
them which produce a reveriue insufficient to defray the expenses of the 
University in conducting those examinations and keeping up the necessary 
establishment and which requires to be considerably supplemented by Govern- 
ment cannot, in our opinion, alter the essential character of the purpose for. 
which the buildings are occupied.’ So also, in the present case, the sole test, 
under the lease which we are construing, is, whether the building proposed to 
be erected on the land in dispute after resumption by Government is for. 

^ any public purpose.’ If the element of that purpose exists, the mere fact 
that Government will charge a moderate rent, not such rent as the letting 
value of the property will yield in the market, cannot alter the essential 
character of the building as one used for a public purpose. In this connection 
it is to be remarked as a circumstance of some importance that the expression 
used in the lease is, not * a public purpose ’ but ‘ any public purpose.’ The 
word ‘ any ’ used to qualify the public purpose must have, in my opinion, been 
used designedly to make clear the intention of the lease that Government 
should be entitled to resume the land whenever any consideration or need of 
public benefit of any kind arises, though it may involve at the same time some 
private benefit. . ' ■ ' 

In. arriving at tins couolusion, I have not overlooked the meaning of the 
expression ‘ public purpose ’ given in Moses v. Marsland^^K There, relying on 
the authority of Josolyne v. Bruce J. said that ‘ a place used for 

public purposes means, not a place used in the public interest but a place to 
which the public can demand admission or to which they , are invited to come. - 
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The learned Judge would appear to have intended that as the colloquial and 
general meaning independently of its meaning in the particular Statute which 
he had to construe. Apart from the' fact that the decision in Moses r. 
MaTHland^^'^ proceeds on the construction of the Statute and on the principle 
of ejiisdeni generis, and that the observation of Bruce J. is so far an oUter 
dictum, a reference to Josohpie v. Meeson^^^ on ■which Bruce J. and Phillimore 
J. relied shows that in this latter case the meaning of the expression ‘ public 
purpose ’ went on its limited construction as used in an English Statute, and on 
the rule of 

On these grounds, in niy opinion, the decree appealed from must be 
affirmed with costs.” 

“ Ourdecision in Appeal No. 24 of 1910 governs also Appeal No; 25 of 1910. 
In this latter appeal two additional points were sought to be urged by 
Mr, Setaivad for the appellant at the hearing. The first was that there had 
been no legal notice of the intention of Government to resume the land, because 
the actual notice given had been addressed to the lessee after he had died and 
not to his executors. The executors, however, received the noi ice, and replied 
to it, and tliereroro such irregularity as there was was cured by waiver on 
their pnrt. The second ohj^’Ction was that Government claimed in flie plaint 
a strip of bnd belonging to the lessee whicli was not covered by the grant to 
him. Tiie Advocate General for Goveiminent having explained the facts with 
reference to this point, Mr. Setaivad admitted that he had urged it under a 
misafiprehension. The decree in this appeal too must be confirmed with 
costs.” 

Batchelor, J. By a lease executed on the 18th April 1854 the East India 
Company dtmised the land in suit to the defendant’s predecessor-in-title for 
a term of 99 years at a yearly rent of Rs. 1 1 -2-3, the term being renewable 
indefinitely on certain prescribed conditions. But the lease contains a clause 
declaring ‘ that in case the said Company, their successors or assigns siiall for 
any public purpose be at any time desirous to resume possession of the promises 

then and from thenceforth it shall be lawful to and for the said Company, 
their successors or assigns into and upon tlie said hereby demised. premises, or 
any part thereof in the name of the whole, to re-enter, and the same to have 
again repossess and enjoy as in their first and former estate.’ 

On the I6tli October 1908 the defendant was served with a notice from 
the Collector of Bombay informing her that the plaintiff, the Secretary of 
State for India in Council, was desii’ous to resume possession of tiie land for 
a public purpose, and calling upon her to surrender possession oji the 18th 
April 1909, the plaintiff undertaking to pay for all buildings and improvements 
on the land on a fair valuation. The defendant, however, declined to surrender 

. ; . [1901] 1 E. B, 668. 


C-) (1885) 53 L. T, 319, 



possession, and this suit is brought to eject her. Mr. Justice Beanmn, before 
whom the suit was tried, decreed in favour of the piaintiff, and against that 
decree the defendant brings the present appeal 

“ The only question raised is whether the purpose of Government in seeking 
to resume this land is a ‘ public purpose ^ within the meaning of that clause In 
the lease which I have cited ; if it is a public purpose then admittedly the suit 
must be decreed. 

“ Now upon the question of fact as to what is the purpose of Government 
there is no dispute. In paragraph 5 of the plaint it is stated compendiously 
as being ‘ the purpose of providing accommodation for Government officers.’ 
Stated more fully, the case for the plaintiff is this ; owing to certain economic 
conditions of life in Bombay, notably owing to the heavy house rents there 
prevailing, Government are embarrassed in their selection of officers to fill public 
appointments in this City ; instead of having the entire cadre of their Officers as 
the field of choice, they are driven to restrict their selection to a smaller group of 
officers, who, as bachelors or as having private means or otherwise, are enabled 
to meet the additional expenses incurred by living in Bombay. The purpose 
now actuating Government is to remove this embarrassment by resuming the 
land in suit and other land held on similar tenure, and by building on it houses 
to be leased to their resident officers at rents bearing a reasonable proportion to 
the officers’ salaries. 

“ The accuracy of this description of the purpose of Government has not 
been challenged before us, and sufficient proof of it will be found in the 
evidence of Mr. W. Cameron, the Secretary to Government in the Public Works 
Department. That gentleman speaking on behalf of Government, says, ‘ Our 
selection is much cramped in existing circumstances because good men whom 
I would like to recommend, are not able to serve here. I have always to 
consider vehether the officer can afford to serve in Bombay. House rent, say 
Es. 150 in Poona, would be Es. 400 in Bombay ; and Poona is next (le., the 
next moat expensive place) after Bombay.’ He clinches this evidence by an 
instance from his own personal experience, narrating that in 1900 he had to 
decline an offer to serve in Bombay as he could not afford the extra expense. 

“ On the question of fact, then, I need not say more. The purpose of 
Government in attempting to resurne this land is as I have described it. The 
question is ; is that a ‘ public purpose ’ within the meaning of the lease ? I am 
of opinion that it is, but before explaining the grounds of my opinion it will be 
convenient to consider certain English decisions which the defendant claims as 
authorities for the view that the purpose of Government, being as I have 
described it, is not a * public purpose.’ The decisions referred to are Gambler 
V. Ooer.^eers of Lyd/ord^^^ ; Martin v. An^eB^ment Committee of Weet 
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Derhj/^^'> •, Shoieers v. Assessment Committee of Chelmiford Uninn^^i •, and 

Jojie^ V. Mersey Docksi^). I have' set out these cases hloc 
>)ecause I do not think they demand separate consideration here. I will accept 
l\Ir. Setalvad's position that, despite the actual decision in Jo7iesh case, the 
learned Judges’ discussions of the phrase ‘ public purposes ’ in the earlier cases 
remain unaffected as indications of the meaning which that phrase was 
construed to bear ; but even so I cannot bring myself to understand how those 
discussiiais can possibly assist the Court in tlie very different controversy wliich 
has now to be determined. Indeed the very reference to these cases is, 
I cannot but think, an illustration of a practice which in Quhin v. LeatliemM) 
elicited from the Earl of Halsbury L. C. the following protests : ‘ There are, 

said His Lordship. ^ two oliservatioiis . . . which I wish to make, and one is . . . 
timt every judgment must he read us applicable to the particular facts proved, 
or asHiuned to be proved, since the generality of the expressions which may be 
found there are not intended to be expositions of the whole law, but governed 
and qiuilitied by the particular facts of the case in which sucli expressions are 
to be found. The other is that a case is only an aiitliority for what it aetuall}" 
decides. I entirely deny that it can be quoted for a proposition that may seem to 
follow logically from it. ’ In the case before us I cannot see that there is 
even an appearance of logical connection between the ‘ public purposes ’ of the 
cases decided under a particular Englisli rating statute and the ‘ public 
purposes’ of the lease of land in Bombay in 1854. For the only ‘ public 
puiposes ’ -with which the English Courts ’were concerned were purposes 
kuffieient to negative such benelicial occupation as would under the statute of 
Elizabeth attract the liability to 2 *ating. So, the only question decided in those 
cases was the question whether a particular occupation was I'ateable, and the 
cases cannot properly he quoted as authority for more than was decided. I 
could iiudei’stand the relevance of an appeal to those decisions if tiie 
contemplated houses being supposed to be built and the English Statute being 
tupposod to be law in Bombay, the question were whether the houses would 
be exempt or rateable ; and I am prepared to grant tliat, on these sn|)positions, 
the houses would be rateable. Neither that, liowever, nor anything like it is, 

I conceive, the question now before the Court, And if the point need further 
elaboration, I wTuild adopt the Advocate General’s illustrative instance. Under 
the lease in suit Government, I suppose, could certainly resume Ihc land for the 
purpose of building , say, a public school, or a Fire Brigade Station ; yet both 
of these institutions would be rateable under the English stature. It wouhl 
seem to follow, therefore, that the ‘ public purposes ’ of the Indian lease are 
wader than the ‘public purposes’ considered in the English eases in contrast 
with beneficial occupation. I would add that, in seeking to apply the decisions 

w (1883) 11 Q. B. D. 145. P) (18(14) 11 II. L. C. 443 

W [1891] 1 Q. B. m . W [1901] A. C. 495 af j.. 506. 
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of the English Courts in such a case as this, there, is some danger of overlooking 
an essential feature of difEerence, I mean the difEerence in the position of a 
Government in England from the position of an Indian Government with its 
more direct and constant relations with the general community, and its 
necessarily more active interference in the aifairs of the people. On tlie whole, 
then, I am unable to recognise that the English decisions quoted can be 
referred to as guides for the interpretation of the words of the present lease. 

If that is so and if this lease is to be construed from its own language, 
then I cannot doubt that Beaman, J.’s decision is right. General definitions 
are, I think, rather to be avoided where the avoidance is possible, and I make 
no attempt to define precisely the extent of the phrase ‘public purposes’ in 
the lease ; it is enough to say that in my opinion, the phrase, whatever else it 
may mean, must include a purpose, that is an object or aim in which the 
general interest of the community, as opposed to the particular interest of 
individuals, is directly and vitally concerned. That it is so concerned here 
must, I think, be plain to any one familiar with the relations between an 
Indian Government and its subjects, the innumerable points at which those 
relations are close and direct, and the multifariousness of the duties for whose 
discharge the community looks to Government and the officers of Government. 
Here, therefore, it is especially necessary in the interests of the public that 
Governmeiit should be able to appoint to posts in the Capital City those 
officials who, they are satisfied, are most competent to fill such appointments. 
It is directly to the gain and advantage of the public that, on an appointment 
falling vacant, the enquiry by Government should be, who is most capable 
of filling the vacancy, and not, who can best afford the expense of filling it. 

“The validity of these considerations is denied by Mr. Setalvad, wlio 
replies that they would justify the resumption of the land for the purpose, 
say, of building a Gymkhana for Government officials in order to preserve 
their health and efficiency ; yet such a purpose, he contends, would certainly 
not be a public purpose within the lease. To that I can only answer, first, 
that hypothetical cases are best postponed for decision until they have ceased 
to be hypothetical ; and, secondly, that, assuming the Gymkhana would not be 
a public purpose, there is surely a rather obvious distinction between a place 
of recreation and a house to live in, the former may be conducive to good 
work, but the latter is a condition precedent to all work. . 

“ The same result is reached if we consider that the provision of house 
accommodation does not, for our present purposes, materially differ from the 
grant of a Local allowance to cover . the heavy charges on acount of rent in 
Bombay, Yet I cannot see how it could be contended that such an allowance, 
if made, was not made for a public purpose. Again, on the proved and ^ 
admitted facts, we have it that there are not now, in" Bombay enough suitable 
houses for the number of offiqiaia.whom it is qeeessarj?' to post here;;.' tJnsuit-'' 
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abie houses may exist, but for the purposes of the argument, they are 
equivalent to no houses, a proposition which I merely state in passing since 
it has not been suggested before us that the officers of Government should be 
relegated to such houses as could at present he found for their occupation. 
The case, therefore, is as if Government were proposing to build for officers 
necessarily stationed in Bombay houses where no houses existed before, and 
it seems to me certain that that would be a public purpose. It would be as 
much a public purpose as the purpose or object of the officers’ appointments. 

“ For these reasons I am of opinion that tlie decree under appeal is right, 
and I agree that the appeal should be dismissed with costs. 

“ I agree also with what my learned colleague has said in decision of the 
related appeal. The point as to notice is clearly without substance and the 
other point as to the strip of land was abandoned. No other point was taken 
before us.” 

On these appeals 

De Gruyther IC G. and Henry A. Me. Cardie^ for the 
appellant in Apjieal 139. 

De Gr^iiyther K. C. and Kenworthy Bro%vn, for the 
appellants in Appeal 140. 

Bir H. Erie JRichards K. C. laiid G. i?. LotvndeSy for 
the respondents. 

For the appellants it was contended that providing 
house accommodation for Government ofiicials was 
not a public iDurpose ’’ for which the respondent was 
entitled to obtain resumption of the lands sued for. 
The Courts below had put a wrong construction on the 
terms of the lease and sanad under which the appel- 
lants held the lands, and had not applied to their 
interpretation the proper rules of law. A purpose 
for the benefit of only a certain class of individuals was 
not a public puipose. The land the respondent was 
desirous of resuming was not to be used for the good 
of, nor would it be of any advantage to, the general 
public. There would be no occupation of the buildings 
foi’ the purpose of the public business, nor would the 
officers of Government, to whom they were let, use 
^^ them in4he discharge „ of '.dheir public duties. There ^ 
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would be a mere residential and domestic occupation 
for a rental to be paid to Government, and there was 
nothing to prevent the occupants from subletting. 
It was only in a remote and indirect manner that the 
proposed use of the land would benefit the public or be 
of any advantage to the public service, such as securing 
more efficient administration : and there was no evidence 
that such benefit or advantage would accrue from it or 
constitute the purpose a public purpose. There was 
moreover no proof that there was any need for the 
provision of houses for Government officials in Bombay, 
or that the present accommodation was insufficient 
or unsuitable for the Government officials. The 
provisions of the Land Acquisition Act (I of 1894) were 
wrongly applied by the Courts in India to the appellants’ 
lease and sanad and thereby a construction was put 
upon them which their terms did not bear, namely, 
that the mere declaration of Government that the land 
was wanted for a public purpose was sufficient with- 
out more to entitle them to resume the land. The Act 
was not applicable to the interpretation of the docu- 
ments in suit. Reference was made to the Land 
Acquisition Act (I of 1894), section 6, sub-section (3) ; 
and Shastri Ramchandra v. Ahmedahad Munici- 
pality^K In Appeal 140 it was contended that the notice 
of resumption was not valid. 

The respondents were not called upon. 

1914 November 18th : — The judgment of their Lord- 
ships was delivered by 

Loed Dunedin ; — The same general point is raised 
in these two appeals. 

The first appellant was lessee under the Government 
as successors of the East India Company under a lease 
of date 18th April 1854, which lease contained a power 
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of resumption in favour of the lessor if “ the Company, 
their successors or assigns, shall, for any public purpose, ' 
be at any time desirous to resume possession of the 
premises granted” . . . upon certain terms as to 

notice and compensation. 

The second appellants are holders of land under 
Government in virtue of a sanad originally granted to 
one George King on 6th April 18S9, by the said East 
India Company, which declares the ground given in 
occupation is to be “ at any time resumable by Govern- 
ment for public purposes” upon certain terms as to 
notice and compensation. 

' The Government gave notice in both cases to resume 
for a public purpose. On being challenged as to what 
that public purpose was, they explained that they 
wished for the ground in order to ei’ect dwelling houses, 
which they could offer to Government officials at 
adequate rents for their private residence. Suitable 
houses for Government servants are not easily obtain- 
able in Bombay ; but it is not said that obtaining 
quarters of some kind is an impossibility. The whole 
question, therefore, is : is such a scheme a “ public 
purpose” within meaning of the contracts contained 
in the lease and the sanad ? 

The learned Judge of First Instance in the High 
Court of Judicature at Bombay and the Appeal Court 
of the same Court have both held that it is. The 
learned Judges in the Courts below have, in deference 
to citations made before them, elaborately considei’ed 
many of the decisions which: construed the words 
“ public purposes, ” as used in the Statute of Elizabeth 
with reference to exemptions from rating. In the end, 
however, they came to the conclusion that those 
decisions afforded, no help as to the proper construction 
to be put on the words of these contracts ; and in that 
conclusion their Lordships unhesitatingly agree, 
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The ai’gument of the appellants is really rested upon 
the view that there cannot be a “ public ijurpose ” in 
taking land if that land when taken is not in soine.Avay 
or other made available to the public at large. Their 
Lordships do not agree with this view. They think the 
true view is well expressed by Batchelor J. in the 
first case, when he says : — 

‘‘General definitions are, I tliiiik, rather to be avoided where tlie avoidance 
is possible, and I make no attempt to define precisely the extent of the phrase 
‘public purposes’ in the lease : it is enough to say that, in my opinion, the 
phrase, whatever else it may mean, must include a purpose, that is, an object 
or aim, in which the general interest of the community, as opposed to the 
particular interest of individuals, is directly and vitally concerned.” 

That being so, all that "remains is to determine 
whether the purpose here is a purpose in which the 
general interest of the community is concerned. Prirnd 
facie the Government are good judges of that. They are 
not absolute judges. They cannot say : “ Sic volo sic 
jubeof but at least a Court would not easily hold them 
» • to be wrong. But here, so far from holding them to be 

wrong, the whole of the learned Judges, who are 
thoroughly conversant with the conditions of Indian 
life, say that they are satisfied that the scheme is one 
which will redound to public benefit by helping the 
Government to maintain the efficiency of its servants. 
From such a conclusion their Lordships would be slow 
to differ, and upon its own statement it commends 
^ itself to their judgment. 

Their Lordships are therefore of opinion that 
I on the general point the view of the Courts below was • 

f , right. . ’ 

A special point was taken in the second case as io 
! sufficiency of notice. It is enough to say that the 

I view of the Courts below was clearly right in this 

, matter. , 
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Their Lordships will humbly advise ‘His Majesty to 
dismiss the appeals, but there will be no costs to either 
party before this Board. 

Solicitors for the appellant in Appeal 139 : Messrs. 
T. L. Wilson 4* Go. 

Solicitors for the appellants in Appeal 140 : Messrs. 
Latteys and Hart. 

Solicitor for respondent in both appeals : Solicitor, 
India O^ce. 

Appeals dismissed. 

j, V. w. 


PRIVY COUNCIL.* 


JEHAXaiB DADABHOY (Defendants 1 and 2) v . KAIKHUSRU KAVA- 
SHA (Plaintiff) and others (Defendants 3 and 4). 

[On appeal from the High Court of Judicature at Bombay.] 

Will — Coimtniciion of 'will of Parsi — Devise to two sons in equal shares — 
Gift over to son of elder son, if he should have one — Failure of male issue to 
elder son — Provision for adopted son on falhire of natural son — Adoption after 
tesiatoAs death and according to Parsi custom three days after death of father — 
Gift over to grandson 07i attaming majority — Elder son survivhig testator^ 
Succession Act ( X of 1S65), section 111, 

A Parsi I mi ng two sons P. and J. made a will in 1866 in tlic foliowing 
terms : — Clause 2 stated “ The said t’wo sons are proprietors half and half alike 
and in equal (shares) of my whole estate, outstandings, debts, title and interest, 
and both the heirs living together are duly to enjoy the balance which may 
remain after the Sarkar's assessment. In this my testamentary writing I tlio 
testator have appointed my two sons as (my) heirs.” Clause 5 said that 
‘‘ P. the elder son being in a confused state of mind,” the management of the 
estate was entrusted to the younger son J. by his true and pure integrity, and 
both the heirs are to equally enjoy half and half alike the whole estate with 
equanimity with my elder son P. in such a way as not to injure his (P.’s) rights. 
At present my elder son P. has' no male issue of Ins body. (He) has only a 

; Present : — Lord Dunedin, Lord Shaw, Sir John Edge and Mr. Ameer All. 
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daughter. Therefore 'if my elder son P. gets a male issue half of the estate is 
to be made over to him on his attaining his full age.” Clause 11, after prohi- 
biting any alienation of the property, continued, ** If my son P, does not get 
a son, J. is to give away his son as P.’s^aZa^ (or adopted son). All the clauses 
of this will are applicable to the said adopted son. If a son be born of the 
body of P. he (shall) on attaining (his) full age be the owner of a half share of 
the whole of the immoveable and moveable estate belonging to me . . . . all 

the clauses written in this will are applicable to the said son of (his body).” 

The testator died on 21st August 1866 leaving his two sons, and J. entered 
upon the management of the estate having obtained probate of the will in 1867. 
P. was twice, married but had no son. He died in 1897 leaving a widow 
and other representatives his heirs according to the Parsi Intestate Succession 
Act (XXI of 1865) who brought a suit to ascertain the rights and interests of 
the parties in the estate and for partition, basing their claim on P.’s right as 
the owner of one-half of the estate from the date of the testator’s death. The 
defendants were J. and his son B. who was five years old at the death of the 
testator, and who it was alleged had been, though not in the testator’s life-time, 
adopted as the son of P., and, as the defendants contended, succeeded 

under the will to the half share of the estate which P. had enjoyed thougli on 
the terms of the will it had never vested in P. 

Held, (affirming the decisions of the Courts telow) that the proper interpreta- 
tion of the will in tlie events that had happened was that the date of distribu 
tion was the death of the testator, at which date one-half of the estate vested 
in P. The destination ovej* to a son who should take upon attaining majority 
would be using language appropriate to the events of the death of P. during 
the life-time of the testator, and of his having left a son — the situation also 
being provided for of that son not having at that time attained majority. But 
wlien P. himself survived the testator there were no words in the will sufficient 
to cut down the right of P. to one-half the estate, to a tenancy for life, or a 
less period tliereiri according to the appellant’s contention. On the contrary 
the words employed appeared suitable to the case of the. entire estate being, on 
the testator’s death, divided into two portions, and of each portion then becom- 
ing the absolute property of one of the two sons of the testator. 

The same result was arrived at by the application of section 1 11 of the Indian 
Succession Act which their Lordships agreed with the Goiirts below was 
applicable. . : , ■ ■ 

Appeal 78 of . 19.13 from a judgment and decree (9tiu 
December 1910) which affirmed a judgment and decree) 
(2nd April 1910) of the Court of the Subordinate' Judge 
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The principal questions for determination on this 
appeal related to the construction and effect of a will 
dated 8th August 1866 by one Dadabhoy Byramji. 

The facts and the material clauses of the will are 
sufS-ciently stated in the judgment of the High Court 
(Batchelor and Eao, JJ.) now on appeal, which was 
as follows ; — 

“ One Dadabhoy Byramji, a Parsi inhabitant of Tarapur, died on 21st August 
1866 after having made a will in the Giijarathi language on 8th August 1866. 
He left two sons Pallonji and Jehangirji (defendant No. 1). Pallonji, the 
elder , son, was a person of weak intellect and finable to look after his affairs. 
Jehangirji entered upon the management of the whole estate immediately after 
his fathers death. He obtained probate of his will in 1867. His son 
Byramji (defendant 2) was about 5 years old at the time of the testator’s 
. 

“ Pallonji died in 1897 leaving a widow Cooverbai (defendant 3), his son-in- 
law Kavaslia husband of a predeceased daughter (defendant 4), and his 
daughter’s son Kaikhusru (plaintiif). Pallonji was twice married but had no 
son born to him. Pallonji was living with his brother Jehangirji up to his 

On 7th March 1906 the plaintiff as the constituted attorney of Cooverbai 
applied for letters of administration to Pallonji’s estate : On 22nd December 
1909 letters of administration -were granted to the plaintiff. 

“ On 6th April 1909 the plaintiff filed the present suit, praying for 

the following reliefs (a) that defendant 1 be ordered to account for his manage- 
ment of the estates of Dadabhoy and Pallonji ; {b) that the rights and interests 
of plaintiff and defendants 3 and 4 in the estates aforesaid be ascertained, 
declared and awarded to them ; and (c) that partition be made of the properties 
of Pallonji, and defendant 1 amongst the parties entitled thereto in accordance 
with their respective interests. 

“ Defendants 1 and 2 contended alia) (a) that under the will of 

Dadabhoy the moiety of the property bequeathed to Pallonji passed on his 
death to defendant 2 as the ^alak putra of Pallonji ; (5) that defendant 1 did 
not manage the property as a trustee for Pallonji and (c) that the suit was 
barred by iimitation. 

„ “ The Subordinate Judge held that upon the true construction of Dadablioy’s 
will, his sons Pallonji and Jehangirji took an absolute interest in equal shares 
in the residuary estate ; that Jehangirji managed Pailonji’s half share in the 
estate as a trustee for PaHohji;, that : B^amji (defendant 2) did not take any 
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interest under Dadabhoy’s will ; that the suit was in time ; and that Pallonji’s 
estate pasvsed on his death to his heirs — ^plaintiff and defendants 3 and 4, their 
shares being' one-ninth, two-thirds, and two-ninths respectively. 

“ The Subordinate Judge passed a preliminary decree appointing a commis- 
sioner to take an account of the property of Dadabhoy, which came into 
defendant I’s possession since Dadabhoy’s death, and report as to what fund, 
moveable as well as irinnoveable, was now available for distribution among the 
heirs of Pallonji. Against this decree defendants 1 and 2 appeal to this Court. 

‘‘ It is contended on behalf of those defendants that under Dada])hoy’s will, Pal- 
lonji did not take an absolute interest in the moiety of the estate given to him ; that 
he had only a right to enjoy the income of the moiety till his natural born son attained 
the age of majority ; and that on the happening of that event, the son would be 
entitled to take possession of the moiety. It was further contended that as 
no son was born to Pallonji, B 3 Tamji (defendant 2) was given as a palah son 
to Pallonji, and as such was entitled to the whole of Pallonji’s half share in the 
same way, and on the same conditions as his natural born son, if he had any. 
Lastly, it was contended that defendant 1 had not been in management of 
Pailonji’s share as an express trustee, and that the suit was therefore governed 
by Article 120 and not by section 10 of the Limitation Act XV of 1877. At 
an early stage of the argument we expressed our opinion that the suit was not 
barred by limitation, as Jehangirji was not only an executor but also a trustee 
m whom a moiety of the estate was vested in express trust for the benefit of 
Pallonji, and that the case fell within the purview of section 10 of the Limita- 
tion Act. 

“ Tne case entirely turns on the construction of Dadabhoy 's will The 
material portions of the will bearing on the questions at issue are clauses 2, S, 
6, 8 and 11, 

“ The first question to be determined is, what interest does Pallonji take in 
the property bequeathed to him ? 

“ Clause 2 provides — ‘ the name of the elder son is Pallonji, the name of 
the younger son is Jehangirji. The said two sons are proprietors half and 
half alike and in equal shares of my whole estate, outstandings, debts, title 
and interest.’ Under this clause it is perfectly clear that Pallonji took an • 
absolute estate in one moiety of the testator’s property. Section 82 of the 
Indian Succession Act provides — * Where property is bequeathed to any person, 
he is entitled to the whole interest of the testator therein, unless it appears 
from -the will that only a restricted interest ' was intended for him.’ This 
also the rule laid down in the case of,. Ganmdra Mohan Tagore v. Jatlndra 
Mohan Tagore^'^^ where their Lordships of, ^ the Privy Council observe that 

a) (1872) L. R. I. A. Sup, VoL 47 at p. 65 : 9 Ben. L. B. 377 at p. 395 ; 
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* If an estate Avere given to a naan simply without express words of inheri- 
tance, it would, in the absence of a conflicting context, carry by Hindu Law 
(as under the present state of law it' does by will in England) an estate of 
inheritance.’ Appljdng this principle to the present case tliere is no doubt 
whatever tliat Palionji took an absolute interest in the property given to him by 
clause 2 of the Avili. Is there anything in the rest of the will to control or restrict 
this absolute interest ? Clause 3 provides — ' none of my heirs have power in 
any Avay to mortgage or sell or give in gift or in charity, etc., or to dispose 
of in any other Avay whatsoever the immoveable and moA^eable estate belonging 
to me, the testator, Avhich there is or may be according to (m}^ books and 
according to. the partition, etc., the half share of the Inarn Khoti Watan 
Aullage of Velgam appertaining to my share. Both the heirs are to take care 
of the said estate and look after it and both the heirs living together are duly 
to enjoy the balance Avhich may remain after payment of the Government 
assessment.’ Clause 8 further provides : — ‘ If any of my heirs after my death 
carry on any trade or business of any nature Avhatsoever, and if a loss or 
deticiency occur therein, the risk on account thereof (shall) be on the heir (so) 
trading. The claims or demands of the creditors in regard to the same shall 
. not avail at all against my estate. The AAdiol’e of my estate is given by me 
for the maintenance of my heirs and their descendants.’ 

These clauses undoubtedly place restrictions on the poAvers of enjoyment, 
alienation, and disposal of the property giA^eii to botli Palionji and Jehangirji. 
But such restrictions being repugnant to the absolute gift already made under 
clause 2 of the Avill are invalid and inoperatiAm and opposed to, law. In 
Ashiitosh DitU V. Doorga Churn Chatterjee^y^ , the testatrix by her will 
provided biUr alia as follows ; ‘ This property of mine aauU not he liable for 
the debts of any person. None will be able to transfer it. None aauII have the 
rights of gift and sale.’ The Privy Council held that these restrictions on 
alienation ‘ being* inconsistent Avith the interest given Avere wholly, beyond her 
pOAA-er, and must be rejected as having no operation.’ Mr. Shall contends that 
reading clause 5 Avith clauses 3 and 8 it was the intention of the testator not to 
confer an absolute estate on Palionji, but to give him only a right to enjoy the in- 
come of one half of the estate subject to the control and management of his young- 
er brother Jehangirji. It is urged that he must live with his brother and enjoy 
the income but has no right to separate possession, enjoyment, and partition of 
his share. In support of this contention, Mr. Shah relies on the words in 
clause 3 — ‘ Both the heirs are to take care of the said < 3 state and look after it and 
botli the heirs living together are duly to enjoy the balance which may remain 
after payment of the Sarkar’s assessment ’ and in clause 8—^ The whole of 
my estate is given by me, the testator, for the maintenance of my heirs and 

W (1879,J 5 Cal. 438 at p. 442 : L. B. 0 I. A. 182 at p. 186, 
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their descendants’ ; in clauses 5 ‘ Therefore he (Jehangirji) is to carry on accord- 
ing to my testamentary (writing) the , whole management by his true and 
pure integrity, and both the heirs are equally to enjoy half and half alike the 
whole estate with unanimity with my elder son Pall on ji in such a way as not 
to injure his (Pallonji’s) rights’. It appears to me that these directions about 
the mode of enjoyment of the property given to Pallonji and Jehangiiqi are 
inconsistent with the absolute gift to both, and therefore void nncler section 
125 of the Indian Succession Act : see also IlaUhurtouY. The Adminutrator- 
General of Bengali^) : Lala Ramjewan Lai v. Dal Koer^^'^ ; and Rai- 
IciBlion Dasl v, Debendranath Sircar^^h 

“ It was next argued for the defendants 1 and 2 that wliatever interest 
Pallonji took under the wih, it was lialde to be defeated when a son 
was born to him and attained the age of majority, or failing the natural 
born son when a palah son was given to him. In either of these con- 
tingencies, it was urged, a moiety of the estate would pass either to the 
natural boim son, or to the palaJc son. Reliance was placed on the follow- 
ing passages in the will : — ‘ Therefore if my elder son gets male issue, half of 
the estate is to be made over to him on his attaining full age ’, (clause 5). ‘ If 

a son be born of the body of Pallonji, he (shall) on his attaining his full age 
be the owner of a half share in the whole of the immoveable and moveable 
estate belonging to me. My heir (and) vakil (or executor) Jehangirji or his 
heirs shall raise no objection to give him tlie share. If they raise any 
objection, the responsibility arising therefrom is on their heads. All the 
clauses written in this will are applicable to the said son of (his) body 
(clause 11). There can be no doubt that the effect of these passages is to make 
the absolute gift to Pallonji defeasible in the event of his having a son, and 
that son attaining majority. But as that event did not occur, the absolute 
gift became indefeasible. That ])eing the case, Pallonji’s half share of the 
estate would pass on bis death to Ids heirs and next-of-kin. 

“ But it is urged that Byram ji was given as SLpalaJc sou to Pallonji on the 
third day after his death and that as such he is entitled under elause 11 of tlie 
will to the same rights as the natural born son. It is contended that thepalah 
st:ands on the same footing as the natural born son, and that the executory 
devise in favour of Byramji took effect on Palionji’s death. In support of Ids ■' 
contention Mr. Shah relies on the following passage — * If my son Pallonji does 
not get a son, my son Jehangirji is to give his son as Pallonji’s All the 

clauses of the will are applicable to the saidpaM son.’ In this passage there 
is no doubt a direction to Jehangiiqi to make his son a palah son to PallonjL 
But there is no express gift either to Byramji or to the son in this 

a) (1894) 21 Cal. 488. , (1897) 24 CaL 40G. ' : , ' 

(1887) 15 Oal 4Q9 r L. R. 15 1. A, 37. 
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passage or in any other part of the will A gift is sought to be spelt out of the 
words, ‘ All the clauses of the will are applicable to the said^xJaA; son.’ These 
words are in the first place too vague to be susceptible of the iuterpretatioii 
put upon them. The same words are used in respect of the natural born son. 
It is difficult to say with precision what the testator really meant by these words. 
But an explanation is offered by Mr. Taraporewala for the respondents, who has 
argued the case with great care and ability, that these words refer to the restric- 
tive clauses 3 and 8. It appears from the will read as a whole that the 
dominant idea in the testator’s mind was that his estate should go down to his 
descendants unimpaired and undiminislied and free from all claims on tlie 
part of his relatives or strangers to the family. For this purpose lie places 
every possible restriction on the power of alienation, and enjoyment of the 
property, and these restrictions apply not only to his sons and heirs but also to 
Pallonji’s vdfe, daughter, or any other person claiming through Pallonji. It is 
therefore reasonable to suppose that he intended that Palionji’s son, whether 
natoal born or should be placed under the same restrictions. But 

whatever be the precise meaning of these words, it is difficult to infer from 
them that any gift was made to the palah son. It may be that the testator 
intended to make a gift to the jpalah son, but he has not said so. ‘ The 
question is,’ as Lord Wensleydale observes in Bulloch v. ‘ not what 

the testator meant, but what is the meaning of the words used.’ Tliis is the 
established rule of construction. There are no words to be found in the 
will to indicate a gift to the palah son. Byram ji’s name 'is not even mentioned. 
I am therefore of opinion that there is no legacy given to Byram ji either as a 
persona deslgnata or avS a palah son. „ 

“ Even assuming that there was an executory bequest to Byramji as a palah 
son, the bequest would be void under section 111 of the Indian Succession Act. 
The liequest to thegialah son is to take effect on the happening of an imcertain 
, event, namely, if no son was horn to Pallonji. No time is mentioned in the will 
for the occurrence of this event. The bequest would therefore be void unless 
such event happened before the period of the payment or distribution of tlie 
fund bequeathed. So long as Pallonji was alive there was a possibility of his 
Iiaving male issue, and until his death without male issue there was no chance of 
Byramji becoming a palah son. It follows therefore that the event on the hap- 
pening of which the legacy to Byramji was to take efiect did not occur before the 
testator’s death which would ordinarily be the period of payment or 
. diatributioii of the fund bequeathed. But Mr. Shah relies on Edwards v, 
Edicards^^) and O’ Mahoney v. Burdet0) and contends that the period of 
distribution in the present case would be either the time when. the natural born 

w (I860) 9 H. L. G. 1 at p. 24. ® (1852) 15 Beav. 357. 

®:(1874) L. B. 7 H. L. 388. 
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sun of Pailoiiji came of age, nr the death of Fallonji when Byrainji was made 
his palale son. But it is to be observed that according to the second rule 
laid down in V. Edtmnh^^^ relating to executory bequests such as 

we are considering in the present case, and afterwards affirmed by tlie House 
of Lords in O’ Malioney \\ Biirdett^^^, the event on which the gift over is to take 
effect may happen at any time either before or after the testator's death. This 
rule is not adopted ])y the Indian Legislature in section 111 of the Succession 
Act according to which the contingency must occur before the period of: 
distribution. ^Ir. Shah contends that in the present case the period of 
distribution should be taken to be the time of Pcillonji’s death : he says that 
though Byramji was in fact given as palah on the 3rd day after Pallonji's 
deatli, his riglits relate back to the date of Pallonji’s death. No autliority is cited 
in support of this proposition and none can be found. I am of tipinion that 
in this case the period of distribution should be taken to be the death of the 
testator, See Norendm Nath Sirca/r v. Kanialbasm where their 

Lordships of the Privy Council observe — ‘ To search and >sift the heaps 
of cases on wills which cumber our English Law Beports in order to understand 
and interpret wills of people speaking a clifEerent tongue, trained in 
different liabits of thought and brought up under different conditions of life 
seems almost absurd. In the Subordinate Coiufs of India such a practice, if 
permitted, w’onld encourage litigation and lead to idle and endless arguments. 
The Indian Legislature may w'ell have thought it bettor in certain cases to 
exclude all controversy by positive enactment. At any rate in regard to 
contingent or executory bequests the Succession Act, 1865, lias laid down a 
hanl and fast rule, which must be applied, wherever it is applicable, without 
speculating on the intention of the testator.’ 

I therefore hold that even assuming that there was a gift to Byramji as a 
palah son, it would be void under section 111 of the Indian Succession Act. 

“ This being the case, I am of opinion that on the proper construction of the 
will of Dadabhoy Byramji, his son Pallonji took an absolute interest in the 
moiety of the residuary estate and that on his death it passed to his legal heirs 
under the Farsi Succession Act, ■ , 

I would therefore confirm the decree of the Subordinate Judge and dismiss 
tbe appeal with costs.” 

On. this appeal, 

De Grwj tiler K. C. and iTomceATeWer, for th e appellants 
contended that according to the : tme interpretation ol 

ft) (1852) 15 Beav. 357: ® (18.74) L. E. 7 H, L. 388. ' ' 

(3), (1890) 23 Cal. 563 at p; 572 : L. E. 23 I. A. 18 at j>; 2'6. ' . , 
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the will Pallonjidid not take an absolute interest under 
its provisions, but only an interest that was defeasible ; 
and that in the events which had happened the interest 
taken by him passed on his death to the second appel- 
lant Byramji, who had been adopted as Falloiiji’s palak. 
The Courts in India were wrong in holding that Byramji 
did not acquire any interest under the will. The inten- 
tion of the testator was the very usual and natural one 
that the property should be kept in his family ; and 
that object he endeavoured to secure by leaving it to a 
natural son of Ballon ji’s if there should be one, and if 
there was not one by making a gift to a son to be 
adopted to Pallonji who would take the place of a 
natural son. If the property went to the respondents 
that would be, it was submitted, contrary to the 
intention of the testator, and not in fact under 
the will but according to the Parsi Succession Act 
(XXI of 1865) applicable to intestate estates. As to 
the construction of wills of Indians, reference was 
made to Hiinoomcmpersaud Panday v. Mussimiat 
Bahooee Mimraj Koomvered '^'^ ; Ohunilal Parvati- 
sJiankar v. Bai SamrafP^^ ; and NarasimJia v. 
Parfhasarafhy<‘^\ [Loed Dunedin Your difficulty 
is that there is no clear gift in the will to 
the palaJc son.] By clause 11 “ if Pallonji does not 
get a son, his brother Jehangirji is to give his son 
as a (adopted son).” As Pallonji left no natural 
son, Byramji was given as apalak son, and he took, it 
was submitted. Just as the natural son would have 
talien. The Courts in India relied upon section 111 of the 
Succession Act (X of I860). That section was taken 
from one of the rules laid down in Bdivards v. 
Edwards''^'*, a rule which was not approved of in O'Mali- 

m (1856) 6 Moo. I. A. 393 at p. ' (33 (1913) 37 Mad. 199 at p. 221 : 

L. E, 41 I. A. 51 at pp. 70, 71. 

(3) (1914) 38 Bom. 399. \ (^3 (1852) 15 Beav. 357 at p. 361 , 
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oney y. Burdett<-^\ and on the authority of the last- 
' named case it wa>s contended that the gift over was to 

take place on the death of PMlonji “ at any time,” 
whether before or after the death of the testator ; and 
I the recent case of Ohunilal Parvatishankar v. Bai 

\ SamratU^'> was referred to, as adopting that construc- 

tion. [Lord Dunedin.— How do yon get rid of 
Norendra Nath Sircar v. Kamalhcmni DasP\ 
which is against yon ? ] In the present case 
to decide in accordance with that decision would be 
..contrary to the testator’s intention which mnst be 
considered; and see Jarman on Wills, 6th Ed. 452, 
and 2209, paragraph 7. It was also contended that the 
I suit so far as the moveable property was concerned was 

barred by Article 120 of Schedule II of the Limitation 
Act (XY of 1877) ; and Mahomed Biasat Alt v. Hasin 
Bamd*^ was referred to. 

Sir R. Finlay K. C. and G. B. Lowndes, for the 
respondents called on as to whether under the will 
* there was a gift over to the second appellant, the palak 

son of Pallonji, contended that there was not, and even 
if there were, such a gift over would be void under 
section 111 of the Succession Act. That section applied 
i to all property whether immoveable or moveable, and 

to all contingent bequests whether substituted or not ; 

^ see Noreyidra Nath Sircar v. Kamalhasini Dasi^^'^ per 

Lord Macnaghten. .Eeference was made to Sreemutty 
' Soorfeemonee JQossee v. Denohundoo MuUicld^'^ ; and 

Mayne’s Hindu Law, 7th Ed., 557, paragraph 420. What 
; was in the mind of the testator, as to an adopted son, 

i was an adoption in the life time of Pallonji if he had 

; (1) (1874) L.E. 7 H. L. 388. (1893) 21 Cal. 167 : L.' R. 20 

(2) (1914) 38 Bom. 399. 1. A. 156. 

' (8) (1896) 23 Cal. 563: L. E. 23 ... ®' (189&) 23 Cai. 563 at p. 572 ; 

I : : ■ (6) (1862)9)^00. LA.' 123 at p. 135. • , - i::-; 
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no son ; sucli an adoption was alleged but not proved : 
that was the whole of the appellants’ case as to 
adoption in their mitten statement. In the events 
that had happened Pallonji’s share in the estate of the 
testator passed on Pallonji’s death to the respondents as 
his heirs. 

De Griiyther K. C. replied. 

1914 November 26th The judgment of their Lord- 
ships was delivered by 

Loed Shaw This is an appeal from a decree of the 
High Court of Judicature at Bombay, dated the 9th 
December 1910. The High Court afdrmed a deci'ee of 
the Subordinate Judge of Thana, dated the 2nd 
April 1910. 

The case has reference to the construction of a will 
executed by one Dadabhoy Byramji on 8th August 
1866. By this..will the testator narrated that of his 
three sons then living he has given one in adoption to 
a paternal uncle. His other two sons were named 
Pallonji and Jehangirji. The material portions of the 
will disposing of the “ estate ” are these ; — 

“ The said t'svo sons are proprietors, half and half alike, ami iu efpud 
(shares), of my whole ‘ estate,’ outstandings, debts, title, and interest. . . . 

Both the heirs are to take care of the said ‘ estate ’ and look after it, and both 
the heirs living together, are duly to enjoy the balance which may remain 
after payment' of the Sarkar’s assessment. ... In this my testamentary 
writing, I, the testator, have appointed my two sons as (my) heirs.” 

The will then states that Pallonji, the elder, a man 
then of about thirty-nine years of age, was in a confused 
state of mind, and that the other son Jehangirji was 
accordingly entrusted with the management of the 
“estate” 

“ by bis true and piu-e integrityv and both 'the hem are to equally enjoy half and 
half alike the whole ‘estate ’ with unanimity with my elder son Pallonji iu 
such a way as not to injure his (Pallonji's) rights.” 
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Upto tliis point in the will there can be no doubt 
whatsoever that the property of the estate was effect- 
ually and equally divided between these two sons. 
There then follow, however, the clauses which are said 
to create difificulty. They are these : — 

*■ At present my elder son Pallonji has no male issue of his body. (He) has 
only a daughter. Therefore, if my elder son Pallonji gets a male issue, half of 
the ‘ estate ’ is to be made over to him, on his att.aining (his) full age.” 

And it may be proper that the 11th clause of the will 
should be quoted in full. It reads thus : — 

.1, the testator, have in the second clause of this will appointed iny two 
sons Pallonji and Jeliangirji as my heirs. The wife of Pallonji, the elder of 
them, has now gone to her father's liouse. On her return, if she, by instigating 
her husband, or by any (other way) cause to be mortgaged, sold, given in gift, 
charity, etc., or disposed of, wliatsoever in any way to any one, any iminove- 
afole and moveable ‘ estate ' etc. appertaining to the half share during the 
lifetime of my son Pallonji or, after his death, which God forbid, niy . son 
Pallonji or his wife, or daughter, or any (other) person (shall) as stated in the 
third clause of this will have no authority, power and right so to do. If ,my 
son Pallonji does not get a son, my son Jeliangirji is to give away his son as 
Pallonji’s^ak/i: (or his adopted son). All the clauses of this will are applicable 
to the said adopted (son). If a son be born of the body of Pallonji he (shall) 
on liis attaining (his) full age be the owner of half share in the whole of the 
immoveable and moveable * estate ’ belonging to me. My heir (and) vakil (or 
executor) Jehangirji, or liis heirs shall raise no objection to give him the share. 

If they raise any objection, the responsibility arising therefrom is on their 
heads. All the clauses written in this will are applicable to the said son of 
(his body).” 

The material facts of Jhe case are that the testator 
having executed this will on 8th August 1866 died 
within a fortnight thereafter, vis., on 21st August 1866. 
He was survived by his two sons. Pallouji, the elder, 
was of weak intellect as the will indicates. Jehangirji 
entered upon the management of the whole estate, 
having obtained probate of the will in 1867. This state ; 
of matters lasted for thirty years, vis., till 185)7, when 
Pallonji died. Pallonji was twice married but had no 
son. He left a widow and other representatives who ! ; 
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are respondents in this appeal and are liis lieirs accord- 
ing to the Parsi Intestate Succession Act. The nature 
of the suit by these heirs is for an account, for an 
ascertainment of the rights and interests of the parties 
in the estate and for partition, and the claim is 
grounded on the right of Pallonji as, it is contended, 
the owner of one-half of the estate from the date of the 
testator Dadabhoy’s death. 

One other fact may now be mentioned, vie., that it is 
alleged, that on 3rd December 1886 Pallonji adopted, 
as hifi palak, Byramji his nephew, and son of Jehangirji. 
Jehangirji and his son Byramji resist the suit, main- 
taining that Byramji as palak, or adopted son of 
Pallonji, succeeds in terms of the settlement to the half 
of the estate which Pallonji so long enjoyed. It is, 
of course, also maintained that under the terms of the 
settlement Pallonji never was owner of the one-half of 
the estate, or, as it would be expressed in English 
phraseology, the terms of the will were such as to 
prevent vesting in Pallonji. 

The learned Judges of the Court below have not only 
dealt with this question but with certain others, in- 
cluding the special situation of Byramji as palak of 
his uncle. The points among others discussed were 
(1) whether such a palak could ever take under the 
will, looking to the fact that it remained uncertain 
until Pallonji’s death that the condition of a palak 
taking could ever be purified, i’&., that Pallonji should 
die without a son, and (2) the peculiar point as to the 
office of a palak to a Parsi becoming effectual only 
three days after the adoptive father’s death.^ (3) A 
further question was keenly argued, vis., whether the 
will contained in itself sufficient woi’ds of grant or gift 
to ih-Q palak. 

In the view taken of this ease by tlieir Lordships 
these questions, howetter interesting, are not necessary 
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for the decision about to be pronounced. For their 
Lordships are clearly of opinion , that under the terms 
of Dadabhoy Byramji’s will one-half of the estate 
conveyed vested in Pallonji a morte testatoris. The 
result of the argument presented would be that if 
Pallonji had had a son who reached twenty-one daring 
his father Pallonji’s life, then in that event that son 
would have taken so as to cut out Pallonji from all 
rights under this will. The light of Pallonji would ■ 
accordingly be restricted to that of enjoyment, not even 
for life, but until the majority of his own son. Their 
Lordships cannot agree with such a construction. 

The destination over to a son, who should take upon 
attaining twenty-one years of age, would appear to 
their Lordships to be language appropriate to the events 
of the d§ath of Pallonji during the lifetime of the 
testator and of his having left a son — the situation also 
being provided for of that son being at tliat period of 
time under twenty-one. 

But when the father Pallonji himself survived the 
testator, it does not appear to their Lordships that there 
are any words in tlie will sufficient to cut down the 
right of Pallonji to one-half of the estate to a tenancy 
for life therein, or for a less period, according to the 
argument. On the contrary, the words employed seem 
to fit the case of the entire estate being on the testator’s - 
death divided into two portions, and of each portion 
becoming then tlie absolute property of one of the 
two sons. 

While these are the general principles which would 
be applicable in the construction of such a will, in their ■. 
Lordships’ opinion the same result is precisely reached : 
by the application of section 111 of the Indian Succes- 
sion Act. Their Lordships agree with the view that 
has been taken as to the applicability of that section in 
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the Courts belo^’-. No further question, this being so, 
need be dealt with. , , 

Their Lordships will humbly advise His Majesty that 
the appeal should be dismissed, and that the appellants 
will pay the costs. 

Solicitors for the appellants ; Messrs. T. L. IlYAv);? 
4- Go. 

Solicitors for the first and second respondents : 
Messrs. JRanken Ford, Ford Chester. 

Appeal dismissed. 

j. V. w. 


CRIMINAL REFERENCE. 

Before Mr, Justice Heaton and Mr, Justice Shah. 

KMPEEOE ab NAEAYAK GANPAYA ITAVNIK.- 

Crhiunal Procedure Code {Act V of 1S'9S), sectUm 195 (i) (c ) — Sanction to 
prosecute — MandatdaPs Court — Enquiry into Record of Rights — MandaidaPs 
Court is Rerenue Court — Land Revenue Code {Bornhay Act V of IS 79}. 
Chapter XI 1. 

A Mauiiatdar holding an enquiry relating to Eeeord of Eights, utider 
Chapter XII of the Land Eeveniie Code (Bombay x\et V of 1879), is a Eevciine 
' Court within the meaning of section 195 (1) (a) of the Criminal Pro(.‘edi}re Code 
(Act V of 1898). 

This was a reference made by Y. M. Ferrers, Sessions 
^ Judge of Kanara. 

The facts were as follows. The accused claiming 
under a document purporting to be the will of one 
Bidre Tamanna, applied to the Mamlatdar praying that, 

' . ® Crii»}iml Refei-eace No. 47 of lUl-t, 
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Tlie Sub-Divisional Magistrate tlien took np tJie ca.se 
under section 190, clause (c) of the Criiuinal Procedure 
Code, and having come to the conclusion that the will 
was .forged, committed the accused to take his trial 
before the Court of Session. 

The Sessions Judge being of opinion that the commit- 
ment was illegal, referred the case to the High Court for 
quashing the order of commitment, on the following 
grounds : — .L 

It is provided by section 105, Criminal Procedure Code, thai “ No Court sliail 
take cogniiiaiice of any offence desciibed in section 463. ..when snch offence has 
4>eeu committed by a party to any proceeding in any Court... except with 
the previous sanction or on tJie complaint of such Court.” 

Now it is not disputed by the learned Public Prosecutor that the offence, 
which he alleges, comes within this definition, and that the Court in which it 
was couunitted was the Court of the Assistant Collector. It ixS presumed that 
the eiifpiiry wdiich that officer was conducting was of such a nature that Ids 
office is to be deemed a Civil Court in accordance ■ with section 196 of the 
Bombay Land Revenue Code. 

The Court therefore ivliose sanction or complaint is required is the Court of 
the Assistant Collector. 

Now’ there is nothing on the record which purports to be a sanction or 
complaint by that , officer. The Sub-Divisional Magistrate has taken up the 
case on his knowledge or suspicion. The point w'hich rec|uires decision is 
one of a very technical kind ; but, in point of law, the defence appears to be 
right in contending that this Court cannot take cognizance of this .case. 

Tlie Sub-Divisional Magistrate was certainly not acting upon the complaint 
' of the Assistant Collector’s Court. He expressly states that he wnis not acting 
upo n complaint. 


certain entries should be made in the Record of Eights, 
as provided in the will which he |>roduced before the 
Mamlatdar. The Mainlatdar made the inqniiy under 
Chapter Xllof tIieBo.mbay Land Revenue Code (Bombay 
Act Y of 1879), came to tlie conclusion that the will was 
a suspicious document, and declined to make any 
mutations in the Record of Rights. 
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Nor cloeB it appear tliat Ije had the sanction of that Court ].)efore he look 
cognizance of the case. The very paper on which, the Public Prosecutor 
relies is in itself tlie act of a Magistrate’s Court ; and such a Court could not 
in such a case as this pass such an order without antecedent sanction. 

It does not appear that because a Magistrate happens also to be a revenue 
ofiiccr, ho is dispensed from the restrictions of section 196 : or that he can, in 
I'lis IMagisterial capacity, take cognizance 'without sanction or complaint of an 
offence committed in the Revenue Court in which also he happens to preside. 

The obstacle tliiis thrown in the way of this Court being of a purely formal 
kind search was made in section 637 for an outlet. That section applies 
liowever exclusively to proceedings in confirmation, revision or appeal. 
Trial by Court of Session is neither confirmation, revision nor appeal. 

Tlie contention that there is in this case neither the complaint nor the 
sanction of the Assistant Collector’s Court, and that therefore tlie order made 
in the Sub-Di visional Magistrate’s Court on 26-2-1914 and the subsequent 
proceedings are without jurisdiction, appears to he in accordance with the 
letter of the huv. 

If the Court of the Assistant Collector and the Court of the Sub-Divisional 
Magistrate ai'e regarded as one and the same, the case slundd have ])een sent 
elsewhere for trial in accordance with section 476. 

But if there be two distinct Courts, then tlie Court of the Sub-Divisional 
■ M^agistrate has no jiuisdiction until the Court of Assistant Collector has made 
or sanctioned a complaint. 

Tlie reference was heard. 

T. B. Demi, for the accused -Tlie Sub-Divisional 
Magistrate who committed the case had no authority to 
take cognizance in absence of a sanction by the Mamlat- 
dar. The Mamlatdar w^ho held the inquiry under 
Chapter XII of the Land Revenue Code (Bombay Act V 
of 1879) was a “ Court ” within the meaning of tliat terra 
as used in section 195 of the Criminal Procedure Code. 
The te.i’m “ Court ” has been given a wide interpretation. 
See Queen-Empress, v. Munda Shetmt ; Raglioohuns 
Sahoy v. Kokil Singm) and In re Pimamchcmd 
Mane'klaW>. 
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S. 8. Patkar, Oovernment Pleader, for the Crown : — 
The Mamlatdar proceeded under section 196 of the Land 
Eevenue Code. He was not a Civil Court ; nor was he 
a Eevenue Court. The case came to the notice of tlie 
Sub-Divisional Magistrate Mr. Maxwell as Assistant 
Collector and he was entitled to complain to his Court 
as a First Class Magistrate. 

Heaton, J. : — The Sessions Jugde of Kanara has 
referred to us a case, which has been committed to him, 
on the ground that the commitment was illegal and 
ought to be quashed. 

What had happened is this : after the death of a 
certain person, another person put forward a will which, 
he said, had been made by the deceased, and in virtue 
of this will he claimed a change in the entries in the 
Eecord of Eights. This claim became a disputed claim 
which, under rules made by the Government, had to be 
enquired into by the Mamlatdar. The Mamlatdar made 
his enquiry : he saw the will produced before him. He 
came to the conclusion that there was grave suspicion 
attaching to the will and he declined to recognize it as a 
basis for any change in the Eecord of Eights. Event- 
ually the case was taken up by a Sub-Divisional Magis- 
trate, under clause (c) of section 190 of the Criminal 
Procedure Code, and was inquired into by him as a 
Magistrate and finally was committed to the Court of 
Session. As I mention his proceedings, I would like 
to say this : that they have been conducted in the most 
painstaking and thorough way and the mistake which 
has occurred is one which, at any rate, casts no reflec- 
tion whatever on the manner in which he conducts 
magisterial work. The mistake is this : if the Mam- 
latdar in making his enquiry was a “ Court ” within the 
meaning of that word as used in clause (c) of section 195, 
then a sanction or complaint was required as proyidrf 
by section 195, before this case could proceed, , Wehaye, 
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come to the conclusion that the Mainlatdar in making 
this enquiry was a “ Court ”. I should describe him as 
a “ Revenue Court ” but it matters very little whether 
you describe him in that way or as a “ Civil Court ”. 
The judicial result is precisely the same in a inattci' of 
this kind. I say that he was a “Court” for these 
reasons : he had power to summon witnesses, to take 
evidence, although it may be not to administer an oath, 
to consider the evidence and to make a final order which 
might be, as in this case, an order of great importance 
*and would be final unless changed by his superior on 
revision or appeal until there had been a decision of a 
Civil Court which conflicted with it. It seems to me 
that there are all the ingredients required for a Court, 
in these matters that I have stated. Therefore, I think 
that a sanction was iiecessary in this case. But I think 
it is more than a merely technical defect that there is 
not a sanction and for this reason. Supposing that a 
person aggrieved had ai^plied to the Mamlatdar for 
sanction and supposing the Mamlatdar had, as lie 
properly ought to do, called on these accused persons to 
show cause why sanction should not be given, and 
supposing then that they said “ sanction should not be 
given because we are about to apply for probate of this 
will ” : if that were their reply, then I say it would be 
a monstrous thing for a Court forthwith to give the 
sanction. It might say “ I will allow you a month or 
two months ” or whatever period might be reasonable 
within which to apply for probate “ and if within that 
time you have not applied, then I shall grant a sanc- 
tion.” That view of the case shows, I think, very 
clearly that in a matter of this kind where there has 
been no inquiry into the genuineness of the will by a 
Court of Probate or by a Civil Court, the conducting of 
a prosecution without a sanction amounts to very much 
more than a mere technical defect. 
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We think that the proper order for ns to make in this 
case is to qnash the order of commitment and the whole 
of the proceedings before the Magistrate. And if it is 
determined, that this prosecution should take place, 
it must take place witli that foiindation and beginning 
which the law requires. 

Shah, J. : — I am of the same opinion. The inquiry 
made by the Mamlatdar in this case was one which he 
tvas legally empowered to make under the rales relating 
to the Record of Rights. In conducting the enquiry he 
could exercise the powers referred to in Chapter XII — 
liarticulaiiy in sections 189 and 197 — of the Land Revenue 
Code. He summoned the party interested and recorded 
evidence before making his order relating to the disput- 
ed entry in the Record of Rights. Section 190 of the 
Land Revenue Code has no application to this inquiry 
as it is neither formal nor summary under the Act. It 
may be, therefore, that the Mamlatdar cannot be deemed 
a Civil Court for the purposes of the inquiiy. But I 
feel clear that the Mamlatdar holding an inquiry as 
provided in Chapter XII of the Land Revenue Code is 
a Revenue Court within the meaning of section 195, sub- 
section (1), clause (c) of the Criminal Piocedure Code. 
As the offence in question is in respect of a document 
produced before the Mamlatdar in the inquiry made by 
him, and as there is no sanction or complaint of the 
Mamlatdar or of any other Revenue Court to which 
he is subordinate, it is clear that the Magistrate had: 
no jurisdiction to take cognizance of the offence. 
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Before Bk Basil Scott, Kt., Chief Justice, and ^h\ Justice Davar. 
YESHWANT VISHNU NENE, Appellant and Plaintiff, tc KESHAV- 

RAO BHAIJI AND OTHERS, RESPONDENTS AND DEFENDANTS."' 

Fazendari tenure — Suh -lease hy a Fazendar. 

The plaintiff, claiming under the original Fazendar, sublet certain land to 
the defendants’ predecessor. The agreement, after reciting {hiter alia) that 
the sub-tenant took the land on Fazendari tenure, continued : — 

“I shall live there till the Wadi remains in your possession. If the Wadi 
ceases to be in your possession, and if the land be required, you are to pay 
me the valuation of the said house whatever the same may come to.” 

Held, on the facts, that, on the time construction of the lease, the plaintiff 
was not entitled to eject the defendants. 

The meaning of the word * Fazendari,’ when it occurs in a written document 
embodjdng the contract between the parties, considered, and the remarks of 
Farran J. in Parmanandas Jivandas v. A7xleshir Frarnjii^K approved. 

This suit was filed by the iilaintift' for the recovery of 
the possession of certain land occupied by the defendants. 
The lower Court (Beaman J.) dismissed the suit, one 
of the grounds of dismissal being that the original 
lessor (under whom the plaintifl: claimed), having held 
the land in relation to Government as a Fazendar and 
therefore in perpetuity had himself leased it in jper- 
petuity to the defendants’ predecessor-in-title by leasing 
it on ‘ Fazendari tenure.’ The plaintiffl appealed. 

The terms of the agreement under which the parties 
claimed and the facts of the case appear sufficiently set 
out in the judgment of the Appeal Court. 

Setalvad, with him Desai, appeared for the appellant. 

Kanga, with him Jardine (acting Advocate-General), 
appeared for the respondents. 

Scott, 0. J. : — This is an ejectment suit in which the 
plaintifl represents the landlord under two agreements 

** Original Suit STo. 74 of ,1913, Appeal No. 9 of 1914. 

(1886) Suit No. '263 of 1883. See note on p. 320. 
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of 1859 and 1860 and the defendants 1 ‘epre.sent tl}e 
tenant under those agreements. 

The question is whether the plaintiff is entitled at 
any time to determine the tenancy which has been 
subsisting since the date of those agreements. 

Now, the first of tliem, Ex. A, is dated! the 5th of 
March 1859, and the tenant there agrees as follows j— 

‘‘ There is your Wadi ]>y name Charni situate on the sea-shore. 1 have 
taken the land Faj^endari (or on Fazendari or as Fazendar) ]M;qno' a portion of 

this Wadi on the sovitliern side for huilding a Cadjan house...*. On this 

land I shall build a house at my cost within Fs. 50. Tiie ground rent in 
respect of the same is lixed at Its. 6 per annum wliich I will contimie to pay 
from year to year, I will pay the hill of assessment, and, if at any time you 
be in need of the ground appertaining to this liouse, I am to give the said 
ground to you and you are to pay me Es. 50 being the valuation thereof 
agreeably to what is written above.” 

At that time the intention was to build a Cacljan 
hoiTse of the value of only Es. 50 and the tenant agreed 
to give up ground whenever it was required by the 
landlord. 

In tlie following year, an agreement, soinewliat 
different in term,s, was entered into. It recites tliat the 
tenant has taken on Fazendari land in the Wadi for the 
puiqDose of building a Cadjan house thereon. The 
agreement then eontinnes : — 

r shall build a house in the said Wadi at my own cost. The Fazendari 
rent in respect thereof is fixed at Es. 9 per annum which I will continue to pay 

to you from year to year Should assessment be required to bo paid 

in respect of the said house I will pay it whatever the same may come to. I 
shall build a house on this land and live in it peacefully. I shall live there 
till tlie Wadi remains in your possession. If the Wadi ceases to be in your, 
possession and if the land be required, you are to pay me the valuation of the 
said liouse whatever the same may come to. Otherwise I shall pull down my 
house and remove it.” ’ 

It is to be observed that the value of the house is not 
stated in that agreement, but the rent is raised fifty 
per cont. from Rs. 6 to 9 and the epnditiott as to 
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surrender is worded quite differently. Tlie tenant is to 
live in the Wadi so long as it remains in the possession 
of the landlord. He is to he paid the valuation of the 
iiouse when the Wadi ceases to be in the landlord's 
possession and the land is required. Therefore his 
possession will not cease merely upon the wish of the 
landlord. For instance, if the landlord remains in 
possession and wishes him to vacate, he would not haA^'o 
to vacate according to the condition in tlie second 
agreement. 

Xow, we think that the landlord whose possession is 
contemplated there must include both the landlord and 
his assigns and in the same way the tenant would 
include bis a.ssigns. Here we have a suit in which tbe 
landlord sues to eject according to the terms of the 
agreement wliile be remains in possession of tbe Wadi 
and tlie land is not required by any one else. It 
appears to us that under the terms of the agreement he 
has no right in such circumstances to eject the tenant. 
That disjroses of the suit and the decree of the hiAAvr 
Court dismissing the suit must be affirmed. 

It must rrot be supposed, however, that we accept the 
view of the lower Court with regard to the meaning of 
Fazendari when it occurs in a Avritten document 
embodying the contract between the parties. Oji that 
point, Ave entirely agree with the remarks of Mr. .Justice 
Farran in Parmanandas Jivandas v. Ardeshir 
Pramji^K 

We also do not agree with the learned .Judge in hold- 
ing that the plaintiff’s suit is barred by limitation. In 
the letter of the 7th of July 1871, the tenants, Avho AA'ere 
then Atmaram Bhikaji and Bhai Lakshmanji, predeces- 
sors-in-title of the present defendants, instructed their 


W (1886) Suit No. 263 of 1883, See note on p. 32Q 



attorneys to say that they did not recognize Eamnath 
Dadaji, predecessor of the present plaintiff, as the Fazen- 
dar of tlie premises and could not see what riglit he had 
to interfere. Unless, therefore, Rainnatli showed them 
that he was the Fazeiidar, they woidd complete piii'cliase 
without regard to the threats contained in his letter. 
Then on the 19th of .Tidy, after having been infoiineil of 
the title of Ramnath Dadaji, the attorneys of Atmaram 
Bhikaji and Bhai Lakshmanji statetl tiiat they were 
ready and willing to pay rent at the rate of Rs. 9 t)er 
anmun if Ramnath I'emoved the foundation of the wall 
wdiich he had laid in front of their clients’ liouse and 
allowed the use of the old privy. 

There is, therefore, no denial of the title of RamiiatJi 
Dadaji as the landlord of this ground, and, although 
there is no evidence that rent was paid between 1871 and 
1901, the mere non-payment of rent by a tenant, if tbe 
tenancy is not determined, does not give him a light to 
the property as against his landloi d. Then it appears 
that in 1901 the plaintiff sued the defendants for rent 
according to the terms of the agreement of 1800, and, 
after evidence had been given by the iilaintiff, the 
defendants agreed to a decree for the amount of rent 
prayed, on condition that the summons in the suit was 
amejided by the insertion of the word Fazendari as 
indicating the nature of the rent. We are of opinion 
that that word, even though agreed upon as imlicatiug 
the nature of the rent, does not decide the terms upon 
wliicli the defendant held and still holds for his tenure 
must depend upon the terms of the agreement of 1860. 
Upon the terms of that agreement, we are of opinion, ,, 
for the reasons ah'eady stated, that in the circumstances 
which have been established in this case, the plaintiff 
has no right of ejectment. h ' ' , 

We, therefore, affirm the decree of the lower Court; 
■^"and dismiss tlie appeal- wifhicostsb'^yi-ifi'iM^^ 
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Attorneys for tlie appellant ; Messrs. Dikshit and 
Purusliottamrai. • 

Attorneys for the respondents : Messrs. Judah and 
Solomon. 

Appeal dismissed. 

K. Mcl. K. 

NoTE.—Tlie following is the material portion of tbe judgment delivered by 
Farran J. in Parmmandas Jivandas v. Ardeslm Framji, on the 2 ik 1 December 
1886. 

Fabran, J. — ^The plaintilf in tins suit claims to eject the defendant from, and 
to recover possession of, a piece of land at Bhnndarwara Hill in the Island of 
Bombay admeasuring 675 square yards. He also claims damages from the 
defendant on account of his wrongful occupation of the land. 

Tiic defendant as to about 575 square yards of the land claimed by the 
plaintiif denies the right of the plaintiff to elect liim therefrom, and claims to 
hold the same from the plaintiff upon a Fazendari tenure which gives him the 
right to remain in possession of the land upon payment of a fixed annual rental 
of annas two per square yard so long as the plaintiff’s title to the Bhnndarwara 
Hill continues. As to the residue of the 675 square yards the defendant lays 
no claim thereto, and says that he is not in actual occupation thereof. 

It is not denied that the plaintiff is the liolder under Government of the 
Bhuudarwara Hill of which tlie pieces of land, the subject-matter of this suit, 
form part. By indenture of lease bearing date the 1st Octolier A.D. 1794, tbe 
East India Company demi>scd the Bhundarwara Hill to one W. H. Blachford 
for iiinty-nine years from the date of the lease at an annual rental of 
Bs. 324'4-0 and a premium or fine of one phara of hhat at the expiration of 
every twenty-one years of tlie term. The lease also contained a covenant by 
the East India Company that they would, upon the expiration of the term, and 
upon the application of the heirs, executors, administrators of the lessee, re- 
grant and renew the said lease on the same terms and conditions upon their 
[jaying to the lessor an additional fine or premium of Its. 90 for such renewal, 
aiKl iT was fiirther provided that, if the said leases should not he renewed, the 
lessors would pay to the representatives of the lessee half the real value of tlie 
buildings and plantations which should then he on the land demised. The 
lease, therefore, unless renewed by the plaintiff, will expire upon the 1st of 
October 1893. 

The plaintiff is now the assignee of this lease. By various mesne assign- 
ments, which have not been put in. evidence, it passed to Ganjee Cbattoor, tlie 
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grand -father of the pjaiiitiff. Canjee Chattoor died in 1859 having devised 
his property, including the Bhnndarwara Hill, to his sons Rniicliordas Canjee 
and Jiwandas Canjee* Jiwandas Canjee died intestate on the 2ikI March 1859 
leaving the plaintiff, thei) a minor, his only son. Buncliordas Canjee died 
\vitliont issue in the year 1859 leaving a will bearing date the 12th I\[ay 1859, 
by which, subject to certain bequests, he purported to devise and bequeath the 
whole of the property left l)y Canjee Chattoor to the plaintiff. This will was 
proved on the 30tli June 1859, by Lakhinidas Dainji, Blianabbai Dwarkadas 
and Jivraj Champsi, three of tlie executors named in it. On the 4th May 18,70, 
the executors made over the property comprised in tlie will of their testator to 
the plaintiff, lie having then attained the age of eighteen years. The above is 
tlie nature of tbc tenure upon which tlie Bhundarwara Hill property is held by 
the plaintiff, and of the plaintiff's title to it. 

I proceed to consider how the defendant became a tenant upon the properly. 
The nature and incidents of that tenancy are the questions to bo determined in 
lliis suit. D. and ]M. Pcslonji vxtc the assignees of the lease of the Hill in 
1850. The earliest docuiiiciit connected with the defendant’s title is a 
certiffcato dated the 24tli Jaiiuaiy 1 850 by which D. and !M. Pestonji certify 
“ that one Manekbai liad their permission to build her house upon their ground, 
part of Bhundarwara Hill — Collector’s No. 19 of gi-oiuid rent for wdilch she 
pays to us ground rent.” No fiirtlier description of the land is given In the 
certificate. In the first document in the bundle, Ex. O, wliicli was produced 
by the defendant and put in by tlie plaintiff, Manekbai was the sister of the 
defendant’s father. 

The next document in order of date is Ex. D. The plaintiff, says that he 
received it from tlie executors of Pimcliorclas Canjee in 1870. It bears date 
the 20th March 1850. It purports to be an indenture of lease between 1\ and 
M. Pestonji of the one part and IManekbai of the other part whereby the 
lessors demise to jManekbai all that piece or parcel (.>f land on Blnmdarv'ara 
Hill more particularly <lescri])ed in tlie plan annexed whereon it is coloured red 
and which contains 189 square yards or thereabouts, to have and to }h»1<I the 
same unto Manekbai, her executors, etc., from the 1st January 1850, as a 
monthly tenant yielding and paying therefor on the first day of every month 
the rent or sum of Rs. 1~15-G, and whereby Manekbai covenants with the 
lessors to pay the said monthly rent and that she will, at any time within one 
month, next after any notice in writing given to her, quit and deliver up the 
demised premises to the lessors, and that she will hot assign or part with lier 
interest in the said demised premises or in any part thereof without the consent 
in -writing of the lessors first had. Aud it is provided that in case of the rent 
being in arrears for ten days after demand, or if the lessee attempt to assign or 
shall not deliver up possession to the lessors aftei" notice, the lessors may re- 
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enter, and that the leif?see shall be liable to pay Bs. 5 per diem for every day 
she shall remain on the premises after the expiration of the notice to quit. 

This document purports to be signed and sealed by Manekbai. Yo corres- 
ponding* document executed by the lessors is produced by the defendant and be 
says that he never saw or heard of such a docuniont. 

There is no ground for doubting the genuineness of Ex. B. It is more than 
thirty years old and came from the proper custody. From the first rent receipt 
produced by the defendant it appears that Manekbai paid Bs. 23-10 as a year's 
ground rent for 189 square yards at Bhundarwara to the trustees of D. and M. 
Pestonji for the year ending 31st December 1850 : see Ex. G2. In that year 
at all events Ex. B may be presumed to have been acted on and to liavc con- 
tained the terms upon which Manekbai held the 189 sijuare yards of land 
demised by it. 

In the next year, 1851, Ganjee Chattoor became the assignee of tlie lease of 
Bhundarwara Hill. He adopted the printed form of lease used by his prede- 
eessors-in-title changing only the names of the lessors to his own, and the 
plaintiff produces a document in such printed form bearing date the 8tii Decem- 
ber 1851 containing terms tlie same as those in Ex. B. By it Ganjee Gliattoor 
purports to lease to Manekbai 208 square yards of land at Bhundarwara liill as 
a monthly tenant at the rental of Bs. 2-2-8 per month from tlie 1st January 1851. 
This also purports to be executed l>y Manekbai , see Ex. G. Under tin's lease 
IVlaueki.ati piuM rent for 1851, for flic defendant produces a receipt in lir*r favour 
signed by Ganjee Chattoor for a yeai’'s ground rent, from Ust January 1851 to 
31st December of that ^-ear, of a spot at Bhundarwara Hill containing 208 
S(piare yards : see Ex. G3. No receipt is produced for tlie rent payable for 
this year under Ex. B. 

The defendant produces a receipt signed by Ganjee Chattoor in .favour of 
Manekl.vai for the rent of 344 square yards of vacant ground situated at 
Bhundarwara Hill No. 28 .for one year from 1st January to 31st December 
1852, -Ks. 43. Deduct as allowed Bs. 9 — Bupees 34. See Ex. G4. No. 28 IkS 
the imiuber borne by the lease Ex. C. 

The aggregateof the land leased by Ex, B and Ex. C is 397 square yards 
(189-h20S) and does not correspond with the amount of land mentioned in iliis 
receipt, Ex. G4. The rental renewed by Ex. B amounts to Rs. 23-10 per 
annum and that by Ex, C to Bs. 26^ Total Bs. 49-10. 

The receipt produced by the defendant for 1853 is for yearly rent of the 
vacant ground situated at Bhundarwara occupied by Manekbai from 1st January 
to 31st December 1853 measuring 344 square yards, rent Bs. 43 : see Ex, G5, 

The receipt produced by the defendant for 1854 is for the annual rent of the 
vacant ground situated at Bhundarwara, occupied by vou from 1st Januarv to 
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30th January 1854, E,s. 19“8. From 1st July to Slst December measuring 
247 sr[uare yards lls, 15-7™ Total Ks. 34-15. Ex. G6. 

Tlie next receipt is important. I transcribe it. 

“ To amount of Fazendari rent of 247 square yards of ground situated at 
Bimndarwara Hill, Mazagaon, for one year fi’om 1st January to 31st December 
1855, Rs. 30-14, Bombay 1st January 1856, E. E. and contents received. 
(vSigned Canjee Gliattoor) ’’ G7, The only oral e\udence adduced down to the 
period ot term is that of the defendant who says that he iirst knew the land in 
1855 : thiU: there was then a masonry building upon it wbich was at lliat rime 
about live years old. Tliis, I consider, must have ]>cen on the land referred to 
in the receipt Ex. G7. 

From the foregoing I am asked V)y the plainiilf to draw the ci.uielnsioiis : — 

(1) That the 247 square yards of laud refoi-red to in the receipt Ex. G7 are 
the same land as the land leased by Ex. B and Ex. C together or form part of 
the same land which amounted to 397 square yards. 

(2) Tliat the laud refen’cd to in the receipt Ex. G7 continued to l)e held upon 
the terms of Ex. B and Ex. 0 at the date of Ex. G7 and after that date. 

There is no description of the land leased by Ex. B other than that contained 
in the plan aiine.yed to it which shows that it lay to the West of LavTence De 
Lima- Street. There is no description of the land demised by Ex. 0 otlier than 
that it was in Bimndarwara Hill, but, as Manekbai built a house before 1855 
on the land comprised in receipt Ex. G7 and as it lies to the West of Lam’ence 
De Lima Street find as it is not alleged that she held any land at Bimndarwara 
Hill other tlian the lauds in respect of which the defendant produces the rent- 
receipts and as the number inG7 corresponds with ihe luiiuber in Ex. 0 and as 
no suggestion has been made to the contrary, I consider tliat I at#* justified in 
assuming that the 247 square yards of land referred to in Ex. G7 formed 
portion of the 397 square yards leased by Ex. B and Ex. C taken together. 

There is of course a strong presumption that land once shown to be held 
undej* a written instrument of lease continues to be held under it as long as it is 
occupied by the same tenant, and, unless the contrary is shown hj evidence ot 
a cogent nature, a jury would be directed to draw an affirmative inference to 
that effect, V/. 

Tli(^ following circumstances may be urged in this ease as rebutting that ' 
presumption; — ■ ^ 

(a) TIuit the liuid held by Manekbai in 1855 was less by 150 square yards e 
I ban the land leased to her by Ex. B and Ex. C. 

(h) The general improbability of any prudent person building upon land lield . 
under the stringent conditions contained in the leases Ex. B and, Ex. C and on ' 
the precarious tenure created by these leases. - 
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(c) That in 1855 the form of the rent bill sent to Manekbai was altered by 
the introdnctioii of the word “ Fazendari ” before the word “ rent ’h 

The reduction in the qiiantity of land held by Manekbai is not a matter of 
%veight. The land was held upon a monthly tenure. Part of the extra 
quantity taken up in 1851 was probably necessary for her when engaged in 
building her house which she would natmally give up when her house was 
completed. Bhe apparently gave it up at the end of the year 1851. That of 
itself would not alter the tenure of the residue or raise any, presumption 
tending in that direction. 

The apparent imprudence of Manekbai building upon land held upon such a 
frail tenure is not of great importance inasmuch as the building certificate of 
1850 and her having built or commenced to build in that year sliew that she 
must have considered the terms of Ex, B such as to justify her in laying out her 
money upon the land held under it. Land was less valuable then than it is 
now and she probably relied upon the honour of D. and M. Pestonji and of 
Ganjee Chattoor, forgetting that their successors-in-title might not possess or 
inherit the same feelings. 

There remains the introduction of the word “ Fazendari ” into the rent bills. 

Tlie circumstances existing at the time this was done do not favour the 
contention that the tenure was then altered. 

The rent was continued at the same rate As. 2 per square yard per annuin. 
It is unlikely tlie lessor would have abandoned the advantages lie possessed 
under the leases B and C without (htaining some corresponding advantage in the 
sliape of an ^'reused rental Manekbai’s house had been then long completed. 
Tiierc was no change in ownership ; why then a change of tenure ? The tiuui 
when Manekbai commenced to build would presumably be the time when she 
would have taken steps to strengthen her tenure and not when her house had 
htM?n completed and she had no means of compelling lior landlord to* accede to 
her wishes. 

At tliis time Caiijee Chattoor was granting leases in the same form as Ex. B 
and apparently for building purposes. See Ex. H and I put in as 
specimens. One of these is a monthly, and the other is a yearly tenancy. He 
has not been shown to have leased any land upon a more permanent tenure. 

If sueli a very important change was effected in 1855 in Manekbai’s tenure 
it must have been of design on ManekbaPs part, and at her request. Would 
she not have obtained some writing evidencing the change, and not rested , 
content with a mere change of wording in her rent bills ? 

The whole theory of a change of tenure rests therefore upon the introduction 
' of the word ‘ Fazendari ’ info, the rent bills, and this leads to a consideration of 


what is the generally’' accepted meaiimg of that word. JSTo evidence has been 
given upon this point. My experience is that it is used with reference to 
tenants holding under a private landholder to indicate vsometimes an indefeasible 
right to hold in perpetuity on payment of a small quit or g)‘oimd rent and 
sometimes any kind of tenure agreed upon between the parties. 

Peiry C. J, in Doe cl. Domhji v. Bishop of BombcipO-'^ thus says that 
the true meaning of ‘ Fazendari land ’ is land not belonging to Government. 
‘'A Fazendar ocenpyiiig and tilling land himself, and paying a hxed rent to 
Go^'ernment ; or one making contracts witli tenants to occupy the Fazendan 
land on terms to be agreed {)etween them ; or one merely receiving a certain 
fixed sum bj" virtue of ancient usage, are all Fazendars in the eye nf Govern- 
ment. and in the popular language of the Bazar. But in these tliree persons 
we perceive three difl'ei-ent characters, with wholly different legal relations 
attachable to them, and for the most part equivalent to our English notions of a 
tenant in fee simple holding of a superior lord by rent service, a landlord 
demising at rack rent, and a party seized of an ancient rent issuing out of the 
land. But as this ambiguity is contained in the word Fazendar, we must be 
cautious how we apply general propositions to the term.”^^} Yardle,y J. at 
page 608 of the report attaches similar meanings to the term ‘ Fazendar ’ in 
Fazendari tenm-e. 

The word being thus ambiguous it would be dangerous to assign to its 
introduction into a rent bill an indication that the parties tliereby intended that 
a monthly tenancy should be converted into a perpetual one. In this case the 
framers of the rent-bills produced by the defendant have varied the language In 
describing the rent paid by the holder of the land in question from time to time. 
The description is generally inacciu*ate. In my judgment the introduction of 
the word ‘ Fazendari ’ into the rent bills may indicate a change in the person of 
the English writer who drew them out for Caiijee Ghattoorura desire on the 
part of that gentlemen to have the title of Fazendar attached to his name just 
as much as a change in the tenure under which the land was held. The title of 
Fazendar as it was used to describe the plaintiff in the case of Doe cL Dorahji 
V, Bishop of Bomhciy^^^ quite inapplicable to Canjee Chattoor who held 
under the leases from Go^’ernment of which he was assignee. 

For these reasons I am unable to hold that there is any p 2 *<x.)f that Manekbai’s 
tenure of the land she held was of a permanent character such J as is descriljed 
as a Fazendari tenure in the Jiiore limited sense. , 
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CEIMINAL APPELLATE. 

Before Mr. slice Heaton and Mr. Justice Shah. 

EMPEEOB ISMAIL ALI 

Practice — Sentence — Prevmts conmctmi — Relevancy of previous conviction- 
for the pnirpose of determining extent of sentence — Indian Penal Code {Act XLV 
of 1 SCO), section 76 — Indian Evidence Act {I of 1S72), sections 64, 166. 

TLe proof of a previous conviction not contemplated by section 75 of the 
Indian Penal Code may be adduced after the accused is found guilty, as an 
element to be taken into consideration in awarding punishment. 

Per Shah, J. : — The proof of a previous convietion not contemplated by 
section 75 of the Indian Penal Code may be adduced provided the previous 
conviction is relevant under the Indian Evidence Act. The whole question, 
therefore, is whether the previous conviction in question is relevant under the 
Act. It is certainly relevant with reference to the question whether the 
provisions of section 662 of the Code of Criminal Procedure would apply to 
this case, and lit seems to me to be otherwise relevant on the question of 
punishment 

Appeal from conviction and .sentence recorded by 
A. H. S. Aston, Chief Presidency Magistrate of Bombay. 

The accused was tried for an offence punishable under 
section 353 of the Indian Penal Code, in that he as- 
saulted an Abhari sepoy. 

There was a previous conviction against him for as- 
saulting an Abkari sejjoy in 1905. 

The trying Magistrate heard the evidence and came 
to the conclusion that the accused had committed the 
offence. He then let in proof of the previous conviction 
against the accused and sentenced the accused to suffer 
rigorous imprisonment for nine months. 

The accused appealed to the High Court. 

VeUnkar,-with.B. T. for the accused : — Section 54 

of the Indian Evidence Act, before its amendment by 
section 6 of Act III of 1891, ran as follows : “ In Criminal 

Criminal Appeal 354 of 1914. 
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proceedings, tlie fact that tlieaiccuseid has been previously 
convicted, of any offence is relevant ; but the fact that he 
has a bad character is irrelevant unless evidence has 
been given that he has a good character, in which case 
it becomes relevant”. In Queen-Empress v. Katiick 
Chtmder Das^^\ which was decided under the old 
section 54, a Pull Bench of the Calcutta IIig'].i Court held 
that a previous conviction was in all cases admissible 
in evidence against an accused person. This led to an 
amendment of the section ; and the Legislature excluded 
evidence of previous convictions except in certain cases 
mentioned in the section. In the section as it stands 
now the terms “ previous conviction ” and “ the fact 
that the accused has a bad character ” are treated as 
synonymous. Hence proof of previous conviction can 
now be given only under certain circumstances. 

Section 75 of the Indian Penal Code does not apply to 
the present case. Section 310 of the Criminal Procedure 
Code has reference where a charge under section 75 of 
the Indian Penal Code is one of the charges in the 
indictment. My contention derives support from the 
terms of section 311 of the Criminal Procedure Code, 
which provides that evidence of previous conviction 
may be given if the fact of the previous conviction is 
relevant under the provisions of the Indian Evidence 
Act. See also Emperor v. Duming'^'^. 

S. S. Patkar, G-overnment Pleader, for the Crown : — 
There is no illegality in allowing the conviction to be 
proved. Section 54 of the Indian Evidence Act has no 
application. The Magistrate has to decide for himself 
what punishment he will inflict. One of the circum- 
stances to guide him is the antecedents of the accused. 

Heaton, J. : — This is an appeal against a conviction 
for using criminal force to deter a public servant from 
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tlie discliarge of Ms duties. The offence consists in 
this that the two accused succeeded in preventing the 
arrest of a person who was believed to be taking part 
, in traffic in cocaine. The two accused were sentenced 
and we are dealing with the appeal of one of them. 

On the evidence, I think, the Magistrate was right in 
holding that tlie offence was committed. The chief 
question argued is this : is a previous conviction one 
of the matters which a Court is permitted to consider 
in imposing sentence ? The imposing of sentence is, 
within the wide limits allowed by the law, a matter of 
discretion ; it is not a matter of proof. That is, it is a 
matter within the sphere not of erddence but of penology. 
Section 54 of the Indian Evidence Act is a part of 
the Lav?^ of Evidence, not a part of the penal law. 
It regulates what is relevant for the purpose of 
proof at the enquiry or trial, not what is relevant 
for the j)urpose of deciding whether a long or a 
short sentence should be imposed. Its purpose is 
quite plain ; ordinarily evidence of bad character, 
including a previous conviction, is irrelevant to help 
to establish an accused person’s guilt. But the Law of 
Evidence does not define or profess to define those 
matters which a Court should consider in using its 
discretion in passing sentence. What these matters 
are to be, is largely left to practice and to the common 
sense and knowledge of the woiid of the Court. Where 
they are definitely indicated,|this is done in the Indian 
Penal Code and the law of Criminal Procedure, the 
Whipping Act and so forth ; most emphatically not in 
the Law of Evidence. One might as reasonably, I 
think, look to the Law of Evidence for information as 
to the maximum sentence to be imposed. In my judg- 
ment, therefore, to apply section 54 of the Indian 
Evidence Act to the matter now before us is as much 
out of place as to apply,; say, the Hindu Law to an 
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European’s will. Of course, tlie previous conviction, 
if it is to be taken into account, must be proved to the 
satisfaction of the Court, and in the matter of proving 
it, it may be that the provisions of the Indian Evidence 
Act ai3ply. I do not wish to express any oi)inion on 
that point. 

Having regard to the imevious conviction, I think 
that the sentence imposed in this case is appropriate 
to the offence and I would dismiss the appeal and 
confirm the conviction and sentence. 

Shah, .1. ; — I agree that the conviction and sentence 
must be confirmed in this case. The conviction is 
undoubtedly right. We took time to consider the 
question of sentence. It is argued by Mr. Velinkar that 
the sentence must be based upon materials which are 
relevant under the Indian Evidence Act, and that the 
previous conviction which is taken into consideration 
by the lower Court is irrelevant under section 54 of 
that Act. 

The previous conviction is used in this case not for 
the purpose of affecting the punishment to Avhich the 
accused is legally liable, but merely to influence the 
Court in determining the amount of punishment, which 
it should award. The conviction in this case is under 
section 353 of the Indian Penal Code, and the previous 
conviction in question was for assaulting an Abkari 
sepoy on the 5th August 1905, — apparently under 
section 353 of the Indian Penal Code. I think that - 
under section 165 of the Indian Evidence Act the judg- 
ment must be based upon facts declared by the Act to 
be relevant and duly proved. Under the Criminal 
Procedure Code the judgment or the particulars to , be 
recorded by a Presidency Magistrate would include 
the punishment, to which the: accused is sentenced. It ■ 
is clear that the sentence must be based upon facts 
which are relevant under the Indian ' Evidence Ack ’A ;; 

. V, ■' . < 'h.iWiaigKiIrrv't 
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1 1 a +n flfOPBt Mr. Yelmkar’s argiimeiifc 
am, however, convietioE ie irrelevaot 

*““t:irtha:re — persoa has a W 
’’l ara^ter ie irrelevant. His contention in efEect is that 
tnvmeiions “ had character » and “ previous eonvic- 
Hon •’ are mutually convertible terms within the mean- 
i mol section 54. H the section, as it is now and as it 
wi before the Amending Act III of 1891, be eareiully 
Tad it seems to me clear that these expressions canno 
be" treated as having exactly the same meamng am 
scope. Though the fact of “ 

exint as provided in the section itself, it does not 
?Xw that a previous conviction is similarly 

irrelevant. _ 

■ The case of v. J)uming<^\ which is relied 

ttT)on by Mr. Yelinkar in support of his contention, is 
really not in point. There the evidence of a Previous 
cmivltion was admitted before the conviction of the 
iccused of the offence charged ; and the observations 
in the judgment have relation to that fact. The question 
raised in this appeal, vi.., whether after conviction the 
proof of a previous conviction not covered by section 7o 
of the Indian Penal Code can be given, did not arise 
and could not have been considered in that case. 

I have also considered the provisions of section 348 
of the Code of Criminal Procedure in connection with 
this point. In my opinion the section does not touch 
the point that has been argued in this appeal. 

It follows that the proof of a previous conviction not 
contemplated by section 75 of the Indian Penal Code 
may be adduced provided the previous conviction is 
relevant under the Indian Evidence Act. The whole 
question, therefore, is whether the previous conviction 
in question is relevant Act. It is certainly 



relevant with reference to the question whether the 
provisions of section 562 of the Code of Criminal 
Procedure would apply to this case, and it seems to me 
to be otherwise relevant on the question of |)unishinent. 
The lower Court was Justified in taking it into consider- 
ation in deciding the question of punishment after the 
accused was found guilty. 1 do not say that any 
previous conviction not covered by section 75, Indian 
Penal Code, is releA^ant to tlie question of sentence. 
But the question of relevancy of a previous conviction 
not falling under section 75, Indian Penal Code, must 
be considered and decided in each case as it arises with 
reference to the circumstances of that case. 

Order accordingly. 

E. E. 


OKICINAL CIVIL. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Da cat. 

Ik the mattkb of the INDIAN COMPANIES ACT (VI of 1882), akd in 
THE BiATTER OF THE CPEDIT BANK OF INDIA, LIMITED (in 
liquidation) : 

FAZULBHOY JAFFER, Applicant and Appet.lant, t*. THE CREDIT 
BANK OF INDIA, Limited (in liquidation), by its official liquida- 
Ton, R. D. BETllNA, Respondent."- 

Cotnjia/ii/ — ]ViHdi/if/ aj) — List of contrlhiifories — Alinor — Estoppel by condact 
after attaining majority — Indian Companies Act (VI of 1S82), 

F, a minor, applied for and was allotted certain shares in a limited company. 
He received dividends, and cuiitiinied tu do sp after attaining majoiity. On 
the winding up of tlie c'ompany he was' inckicled in'tlie list of contributories. 

Held tliat, having intentionally pennitted the company t<-) lielieve him to be 
a sliareliohler and in that belief to pay him , dividends since be attained 
majorit 3 L he was estopped Iqv his conduct while ,a person s^^l juris from deny- " 
ing as between himself and the company that he was a share-holder. , 'R, , - 

View of Stirling J, in Re Yeoland CmsdU Limited (No, 2)^^^ adopted, , - 
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A minor may' be a meml.)er;t)f .% company under the Indian Companies Act 

Appeal from a decision of Macleod J. in Chambers in 
liquidation jiroceedings. 

On 8tl) January 1910 one Faziilblioy Jaffer, a minor, 
applied for and was allotted 50 shares in the Credit 
Bank of India, Limited, and thereafter received the 
dividends paid from time to time. In or about 
August 1912 he attained his majority, and continued to 
receive dividends up to the date when the Court 
ordered the winding up of the said Bank. He was 
duly included in the list of contributories made out by 
the official liquidator, but applied to iiave his name 
struck off the list on the ground that he was a minor at 
the date of purchase and therefore not liable. 

His application was refused on the following 
grounds: — 

Macleod, J. : — This is aii application by a share-holder 
to be struck off the list of contributories on the ground 
that he was an infant at tlie time he applied for the 
shares and that, therefore, his contract with the 
Company was void. The apiilicant may be considered 
to be in the same position as a share-holder whose name 
has been iiut upon the register either without Ids 
consent or without any application on liis part. As 
soon as he becomes aware of the fact he may refuse to 
accept the ownership of the shares within a reasonable 
time but if he allows his name to remain on tlie register 
without doing anything he must be taken to have 
acquiesced. In JSbbetts’ case^^ a minor made a similar 
application, and Giftard L. J. remarked : “ I do not rely 
on the transfer which he executed, but on the ground 
. that he acquiesced for a lengthened period in being on 
hthe register.” : . 

A'b/v; $-Ch.-302. , 
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KgsAxiin Re Yeoland Consols Rimited (No. the i9U. 
applicant Avas pnt upon the register when a minor 'Tazolbi^s:: 
without any application on his part. On an application •Tafs'er 
to remove his name from the list of contributoiies on the, Thk 
AAhnding up Stirling J. said : “ Being on the register of 
tlie Company for the shares he is primd facie entitled to Ikdu, 
them. Shares are property wliich may turn our to he " ' 
valuable, and may on the other hand turn out to carry 
with them only a very serious liability. The law 
assumes that where property is assigned to a person the 
assignee accepts it, but he Juay refuse to accept it if 
he does so within a reasonable time.” The present 
applicant knew Ite was on the register for the shares. 

From his coming of age in July or August 1912 till the 
winding-up order was made in November 1913 he must 
be taken to liave Icnown that his name was on the 
regiKSter and since he chose to allow his name to remain 
there without doing anything it cannot now be 
removed. 

The applicant appealed. 

Kanga ai^i^eared for the appellant. 

The Ofl&cial Liquidator apiDeared in person. 

Scott, 0. J. : — The appellant appeals from an order of 
the Chamber Judge including him in the list of contri- 
butories in the Credit Bank of India, a limited 
Company now being wound up by the Court. The 
appellant applied for fifty shares in this Company which 
were allotted to him on the 8th of January 1910 on 
payment of Es. 10 per share, the nominal value being 
Rs. 50. If he has been rightly included among the 
contributories he will be liable foi* Es. 40 per sliare. 

He contests his liability on the ground that he was a 
minor at the date of the allotment. It is not disputed 
that he attained majority in August 1912. He has 
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received dividends at tlie rate of six per cent, 
per annum on the sum.s paid upon liis shaves twice in 
each of the years 1911, 1912, and 1918, and he has raised 
no objection to his name being included in the register 
of members until January 1914. Under these circum- 
stances it cannot be doubted that he has intentionally 
■permitted the Company to believe him to be a share- 
holder and in that Ijelief to pay him dividends on his 
shares since he attained majority. He is therefore 
estopped now by his conduct wliile a person siii Juris 
from denying as between himself and the Company's 
representative that he is a share-holder. 

This is suflicient to'dispose of the appeal ; but we will 
express our oi)inion upon the jmint made in the 
excellent argument of Mr. Kanga. His contention was 
that the matter must be decided according to the law 
contained in the Contract Act uiider which a minor is 
not comi)etent to contract and therefore it cannot be 
said that ire has agreed with the Company to become a 
member which is one of the conditions of membership 
under the Companies Act of 1882, section 45. This 
argument would, be more convincing if the words used 
in section 45 were “ has contracted with the Comijany,” 
for under the Oo.utract Act it is not eveiy agi’eement 
that is a contract. Moreover, it apj)ears from the 
Statutory Article 45 in Table A of the Comi^anies Act 
that a minor may be a member of a Company under 
t.hat Act.* 

It has been settled law in England for many years 
that a registered holder of shares in a Statutory 
Company is a person with a vested interest in property 
which may be burdened with an obligation to pay calls 
in the future. The registered member “cannot keej) 

®]S’ote.~In the Indian Companies Act VII of 1913, Schedule 1, Table A, 
Article 62, which correspcmds to Article 45 of Table A in the Act of 1882, all 
reference to minors is omitted. [Editor J , 
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the interest and prevent the Company from having it, 
and dealing with it as their own, without being bound 
to bear the burthen attached to it”: London and JSforfh- 
Weste7-n Raihvay Company v. M' KicliaelP^ 

This view of the position of a share-holder pleading 
minority when registered was taken by Stirling J. in 
Re Yeoland ConsolB Limited (No. 2)^^^ and the learned 
Chamber Judge has, wo think, rightly adopted it in tke 
present case. The same principle underlies section 2-18 
of the Contract Act. Qui sent it commodam sentire 
debet et onus. 


1914. 


FAZULBHOYi 

Jaffeb 

th ' 

The 
Credit 
Bank of 

IXDU, 

Ltd. 


Attorneys for the appellant : Messrs. Jehangir, 
Sirvai, Minoclieher and Hiralal. 

Attorneys for the respondents : Messrs. Payne and 


Co. 


Appeal dismissed. , ' 

(1851) 20 L. J. Ex. 97 at p. 101. (2) (igss) 58 L. T. 922. ' ' . 


APPELLATE CIVIL. 


Before Mr. Justice Beaman and Mr, Justice Haijward, 

SUBAPPA BIN SIIENKAREPPA NADCAITDA (original Plaintiff), 
Appellant v, VENKAPPA bin GOLAPPA and others (original 
Defen d ants) , Respon dents.'’" 

Limitation Act (IX of loos'). Articles 142^ 144 — Suit for possession — 

Idii xoossession icitli defendant — Burden of proof ' ' ■ 

Where the plaintiff alleges possession o.f laiidp and it is found that part of 
the land is de facto in possession of the defendant, the case falls under 
Article 142, and not Article 144, of Schedule II to the- Indian’ Limitation Act A 
(IX of 190S). Every suit for possession of imihovable property, in winch the 
plaintiff alleges that he has had, possession, iniist fall under Article,, 142.; , It is .y, 
oiily where the plaintiff does not allege Almt :he has evei’ been in possession W 
that the case wull fall under Article 144. \ In the -fonner 'class 'of cases the v 
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plaintiff is bound to show that the, dispossession or discontinaance of possession 
which gives rise to the starting point of limitation was within twelve years of 
the date of the suit. 

Second appeal from tlie decision of D. S. Sapre, First 
Class Subordinate Judge at Bijapnr, modifying the 
decree passed by R. G. Shirali, Sul)ordinate Judge at 
Muddebilial. 

Suit to recover possession of land. 

The plaintiff let the land in dispute to defendant 
No. 1 in 1900 for a period of nine years. He alleged 
that he was reque.sted by his tenant at the end of the 
term, to prolong the tenancy but as he declined to 
accede to the reqirest, defendant No. 1 colluded with de- 
fendants Nos. 2 and 3 and got a portion of the land 
transfeiTed to their names in the Record of Eights. 
The defendant No. 1 having declined to deliver posses- 
sion of the land, the plaintiff sued to recover its posses- 
sion. 

The defendant No. 1 admitted the tenancy ; but 
expressed bis unwillingness to deliver possession of the 
land as the term of the lease had not expired. 

Defendants Nos. 2 and 3 contended inter alia that they 
were all along iu pos, session of a portion measuring 
9 acres of the laud ; that the same was awarded to them 
for maintenance as plaintiff’s lyhaiiljondJis : and tliat 
tliey had become ow.ners of tlie land by their adverse 
possession for more than 12 years. 

Tim Court of first instance held that tlie plaintiff was 
the owner of the land in suit ; that the plaintiff' was in 
possession of the same within 12 years before the date 
of the suit : and that the suit was in time. The suit 
was therbfore decreed. . 

On appeal, the lower appellate Court held that de- 
fendants Nos. 2 and 3 had made out their title to 9 acres 
of the land ; and that the plaintiff was not in possession 
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of that portion within 12 years before the date of the 
suit. The decree of the lower Court was therefore 
inodifled by releasing the nine acres from its operation. 

The plaintiff appealed to the High Court. 

Baptista, \vith S. B. Bakhale, for the apijellant. 

.P. D. Bhicle, for respondents Xos. 2 and 3. 

Beaman, J. : — The plaintiff brought this suit to recover 
certain land from the possession of defendant Xo. 1, who, 
he alleged, was his tenant. He appeal’s to have joined 
defendants 2 and S, because, in collusion, as he says, 
with defendant Xo. 1, the name of defendant Xo. 2 had 
been entered as owner of this land, or p-art of it, in the 
Record of Rights. 

The learned Judge of first appeal has broken up the 
land into two parts, in respect of one of which lie has 
decreed the plaintiff’s claim in full, holding that that 
land was in the possession of defendant Xo. 1 as tenant 
of the plaintiff. In respect of the other portion of ; the 
land in suit, the learned Judge, of first appeal appears 
to have come to tlie conclusion that that land was de 
facto in possession of the defendants, and therefore, 
tiiat the plaintiff’s suit fell under Article 142 of the 
second*'schedule to the Limitation Act. Accordingly, 
he held that the plaintiff had been unable to prove 
possession of this portion of the plaint land within 
twelve years of the suit as required by that Article, and 
so in effect dismissed his suit as against these defend- 
ants in respect of the land so found in their possession. 

It has been contended here that the plaintiff’s suit 
against defendants Xos. 2 and 3 really fell under Arti- 
cle 144, and not under Article 142. The written state- ■ 
rnent of these defendants certainly, appears to set up a ■ 
claim by adverse possession, as well as on a title which ‘ 
the Courts below found was not proved. Having- 
regard, however, to the fact that in respect of all 
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land tLe plaintifiE lias certainly alleged possession, and 
still alleges possession, we tMnk that as soon as any 
part of that land is found to he de facto in the possession 
of other jiersons against whom a suit is brought, the 
case innst necessarily fall under Article 112,^ and not 
under Article 144. It is quite clear from the wording 
of those Articles that every suit for possession of im- 
movable property in which the plaintiff alleges that 
he has had possession must fall under Article 142. It is 
only where the plainti 0; does not allege that he has ever 
been in possession that the case will fall under Article 
144. In the former class of cases the plaintiff is boxind to 
show that the dispossession or discontinuance of posses- 
sion' which gives rise to the starting point of limitation 
was within twelve years of the date of the suit. The 
learned Judge below has found, and the finding is a 
finding of fact, that the plaintifl: has not proved his 
possession within twelve years of suit of the land in the 
present actual possession of the defendants 2 and 3. 
Indeed the learned Judge has gone much -further, and 
upon the evidence appears to have found that these 
defendants have satisfactorily proved adverse possession 
for more than twelve years before suit. It would not, 
therefore, be a matter of much importance now under 
which Article of the Limitation Act this suit falls to be 
classed. Under either Article we are bound by the 
findings of fact of the learned Judge of first appeal, and 
those findings sufliciently dispose of the plaintiff’s case. 
We must, therefore, dismiss this appeal with all costs. 

Appeal dismissed. 



APPELLATE CIVIL. 



FULL BENCH. 


Before Sir Banll Scott, Kt., Chief tTusUce, Mr. Jimlke Heaton, Mr. Jimtlce 
^lacleoil, jifr. Justice Shah and Mr. Justice IHiyicard, 

CHAX^hALSWAIII guru RVDliAmAlll ETDIiAXIMATH and another 
((. auGiXAi- Defendants 1 and 2), Appellants, -in . GANGADHAIDVPPA ?50 

ALIAS SrGAPIAA DIN BASIAXGAPPA ALAGl'XDAGI and nTiiKus Op/o/;er Id 

(OKLGLXAL PLAINTiFFs), ItKSPuNDENTs.'"' 

Civil Procedure Code (Act F of lOOS), Hcciion 9 7 — Preliminary decree — 

Appeal — Decision that salt not harrtd. as caste qaestloji. 

A decisi«;}i in iTvopr uf tiio [dalutiil! upon u preliminary defe^iee that the 
matters in dispute are caste ([iiostiuns outside the ^jurisdiction of Civil Courts 
does not amount to a preliminary decree atti'actiiig the provisions of section 97 
of the Civil Procedure Code (Act V of 1908). 

Sldhanatii DJumddev v. Ganesh Govlnd'd) overruled. 

Naraijan Balkrhlina v. Gopal Jw GhadA^^ dissented from. ' 

Second appeal against the decision of E. H. Legatt,' 

Distiiet Judge of Dliavwar, reversing the decree of V. V. 
Kalyanpavkar, Subordinate Judge of Hubli, 

Tire plaintiifs sued for an injunction restraining 
defonduuts .1 and ‘2 fi‘oin woj'.sljippiug defendants i! and 4 
in tJie Hud ra.\i math, and its yard, for an injunction 
restraining defendant ;•> from entering uiumthe premises 
of tiie math aiul paiudiiig in a Palkid. in a dress 
assuming the symbols of Parashiva and to restrain 
defendant 4 from worsliipping tire tonil.) in the math. 

TJie defendants contended inter alia that the Civil 
Court had no jujisdiction to tiy the suit as it involved 
ur^caste question, ' " ^ 44:44 

The Subordlmite Judge found on the preliminary - 
issue that his Court had juidsdiction to ti-y the' suit 
notwitlistaudiug the fact that the question whether the 

* Sucond Appeal No. 58G of 1912. .. . ' , • , 

i CD (19 !l') :'57 Boai. (50. ' ( 1914 ) 33 Born. 392. . 

'4:, ■44:■:4I'^'■t;4^4i;/c■4v4^v4:'4t44■■■44^44■^4^'44t44:4^■v4;v::4:44:4tA44444N44l444E444;|ffi;iS 
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acts complained of constitute pollution or not may 
depend entirely on the decision of (luestions as to 
religious tenets and rites. 

The said finding having been embodied in a decree 
the defendants appealed and the respondents-plaintifln 
took the preliminary objection that no appeal lay. 
The District Judge allowed the preliminary objection 
and dismissed the appeal. The following were some 
of his reasons : — 

A Decree ” uieaiis the formal expression of an adjudication which so far 
as regards the Court expressing it conclusively determines tlie riglits of tlie 
parties with regard to all or any of the matters in controversy in the suit and 
may he either pireliminary or linal and it is expressly enacted tliat an order 
of dismissal for default is not a decree. 

Now the order that the Court has jurisdicliou certainly determines the 
question whether plainti^ can bring the suit, but is that matter in controversy 
in the suit ? I think it is not. It is a matter which must he considered and 
decided before the suit is begun. If the decision lie that the suit will lie the 
Court will then proceed to hear the suit, if it be that the suit will not lie the Court 
will then proceed to dismiss the suit. In neither case will there lie any appeal 
from the decision that the suit will or will not lie, for in neither case is that a 
matter in controversy in the suit. But when the consequence of the decision is 
'"that tlie suit is dismissed there is a refusal to grant to plaintiff the relief which 
he seeks in the suit and therefore an adjudication on a matter which is in 
controversy in the suit, namely plaintiff’s right to relief. I think it follows 
from this that when the suit is disposed of on a preliminary point an appeal 
will lie from the decree dismisshig the suit, Vmt when the suit is not disposed 
of but merely proceeds no appeal will lie from the order on the preliminary 
point. 

I know only of tw’-o cases which deal directly with this point since the 
new Code of Civil Procedure, 1908, came into force. In Krkhiaji' v. Mar nil 
(1 2 Bom. L. B. p. 762) it was held that the formal expre^ssio^ of an order that 
the plaintiffs are agriciiitiirists is a decree. The decision did not then dispose 
of the suit, but as the question was clearly a matter in controversy in the salt 
that ruling does not apply. Unless the suit is to proceed it does not matter 
in the least whether the plaintifPs are agiicuiturists or not. 

In Orr v. Clddanibaram Chettiar (I. L. R. 33 Mad. p. 220) an order dismissing 
an inter-pleader suit as not sustainable was held to be a decree. That ruling 
was under the old Code and s,b also does not apply : but I think that the 
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controversy in the snit and therefore the formal expression of that order is not 
a decree. It is not suggested tliat an appeal will lie from it as an order. 

Orders refusing to set aside an order of dismissal for default or on failure 
to furnish security for costs, etc., are now made appealable as orders under 
Order XLIII, Rule 1, and the question no longer arises witli regard to them. 

Ill the present case I must hold that no appeal lies. 

Defendants 1 and 2 preferred a second appeal. 

The second appeal was originally heard l)y a Division 
Bench consisting of Beaman and Hayward JJ., who, 
in referring the question involved in the case to the 
decision of a Full Bench, delivered the following 
judgments : — 

Beaman, J. : — We think that in the present state of 
the authorities, the general question, what is and what 
is not a preliminary decree, needs to he considered by 
a Full Bench. We are sensible of the difficulty of 
stating the question in a sufficiently clear cut and 
definite form. Bxit this Court apxaears to have held 
that decisions on various points are preliminary decrees, 
and we feel grave doubts not only whether the parti- _ 
enlar decisions are right, but much more, whether the 
reason underlying them is not capable of extension so 
as to cover a trial Court’s ruling upon every disputed 
point arising during the trial. I find for example 
that I was myself a party to a ruling of this Court 
in Sklhanatli Dhomldev v. Ganesh GovindP which 
certainly seems to have held that the finding of ■ 
an original Court upon three points — (1) Misjoinder, 

(2) Limitation, (3) Jurisdiction — ^was in each case a 
preliminary decree. Upon further i*eflectiou, a careful 

0) (1912) 37 Bom. 60. , 
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examination of the caees bearing on the i»int and 
tVie (Mtaition o! decree m tlie Codt, s' 

I?"e« ieetion contained in the Code which ^ can 

tlivow anv uiion the sixhject, I a.ui coaviiiwbC 

tliat rbat^decrslon is wrong, that it goes much too tar, 
uiul that if such findings really are preliminm-y decxceb, 
it would 1)6 virtually impossible to deny toau an> luiuig 
to whether a document tendered were admissible or 
not, or a ciuestion objected to, relevant, would also be a 
preliminary decree. 

BcottO.J.,who delivered the judgment in Hulhanath 

monddev v. aanesh GovinS^^ sabsecinently held in 
J,>ae/KW«v.A/rfctoiiim®that a decision of this Court 
upon a fiuestion of jurisdiction was not a deciee 
Giving the parties aggrieved by it, a right of appeal to 
the Privy Council. These decisions certainly appear 
to be in conflict with each other. 

Having regard to the definitions of a decree, and a 
prelimiinu'y decree in the Code of Civil Procedure 1 
have formed a very strong opinion that no finding by 
a trial Court upon such points as limitation or Juiisdic- 
tion, wliere that finding is in favotir of the plamtili, 
and' permits the suit to proceed can, in any true sense, 
be a preliminaiy decree. It further seems that viitnaily 
every true preliminary decree is actually provided for 
in the Code itself. A comparison of these, with the 
class of findings I have just mentioneti, brings otit the 
radical distinction in principle between them with 
sufficient clearness. For my own part I would go even 
further, notwithstanding the current of authority in 
this Court, and doubt with all becoming respect, 
whether in suits under the Dekkhan Agriculturists’ 
Eelief Act a finding in limine, that a party is or is not 
an agriculturist within the meaning of the Act, is a 

fJ) (1912) 37 Bom; 60. ' ® Civ. App. No. 21 of liUS (I’u. Hep.). 
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preliminary decree. That is a more difficult case 
requiring a finer analysis. But in every such .suit the 
l>laintifE claims some concrete relief, he 'vvants money 
or land, and a finding that he (or a defendant) is or is 
not an agriculturist does not conclusively determine 
any such right, but merely determines procedure, as a 
result of which tlie rights put in controversy will be 
settled and decreed. It is true that in many cases 
•status alone may bo decreed, and all such decrees are 
ol: course true decrees. But tiiey are not pieliminary. 
II: tire suit is for declaration of status, a decree confer- 
ring or refusing to cou;Eer tliat status concludes the 
suit, and leaves nothing more to he done. 

But in suits under the Bekkhan Agriculturists’ Relief 
Act, fludiag that a party is or is not an agriculturist, 
does not determine any of the substantial rights which 
the Court is asked to give or withhold. It is true that 
it is a matter ih coiitrovei'sy, in respect of which the 
right.s must be determined. But so is every detail of 
procedure, and rule of evidence, more or less directly. 
As I understand the deflnition it describes tw'o things, 

(1) the legal rights of the parties wiiicli are to bo 
decreed or not decreed. These are in a vast majority 
of cases concrete, as a sum of money or piece of land 
or house, or some other form of real oripersonal proi)erty, 

(2) the said rights in respect of any or all the matters 
in controversy. This means, as I understand it, every- 
thing which i.s necessary in law, during the course of 
a trial, to the establishment or refutation of the alleged 
right. Every fact which a plaintiff alleges and a 
defendant denies comes under this head, as well as all 
the rales of iJi-OGediu’e and evidence which have to be 
enforced and :Eollow"ed during the trial. But these 
latter are means to an end, and t^!end is the right or 
rights claimed, and to be, or not to be decreed. The 
far wnder construction put upon the words in this 
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Court is, in iny oiiiilion, uncalled for, and will lead in 
practice to tiie most disastrous consequences. Tlie 
eondnct of civil business is already slow eiiougb, but 
bow can it ever be linisbed if tbe trial Judge has to 
frame twenty iirelitninary “ decrees ” in the course ot 
every trial anti so open tbe door to tAventy successive 
apjAcals iK'fore any decision on tbe merits has been 
given ‘i Upon this subject I may be permitted to call 
attention to tlie Aveiglity AAnrds of their Lordships of the 
Privy Council in Maharajah 3IohesJmr Shu/ y. The 
Bengal Govermnent^K This is not a question of mere 
words, empty dialectic, but of great and far reaching 
l>raetical importance. I believe that this Coxrrt stands 
alone in the extension it has given to the meaning of 
the term “ preliminary decree and in view of the 
steadily increasing number of appeals from what are 
called preliminary decrees, and may fairly he said to 
have been held to be preliminary decrees by this Court, 
and the resultant delays, expenses, and barassnrents to 
Avbiob suitor, s are being subjected, it is very desirable 
that the Avlxole question should be fully considered and 
authoritatively settled by a Full Bench. 

Hayward, J. : — The plaintiffs sued defendants for air 
injunction in respect of certain religions ceremonies. 
The defendants raised a irreliiniiiary defence that the 
matters in disinrte Avere caste questions outside the 
Jurisdiction of CiA'il Coiri-ts. The original Court held 
that the matters were within tire Jurisdiction of the 
Civil Courts. The District Court held ou first aj)peal 
that this decision was not apirealable at that stage as 
it did not amount to a preliminary decree Avithin the 
meaning of section 2 of the Code of CiAui Procedure. 
This Court has been ^ked to hold on second appeal that 
the decision was a' preliminary decree and subject as 
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sucli to appeal relying on the cases of Krishaajiw 
Maruti^'^ and Sldhanath Dhonddev v. Ganesh Govind^^^ Chanmai.- 
in which it was held respectively that the decision as to 
the defendant being an agricnltiirist and the decisions a axgaph A n- 
as to misjoinder, limitation and jurisdiction Avere 
imeliminary decrees inasmuch as they determined the 
rights of the parties with regard to matter.s in con- 
troversy in tJie suit within the meaning of .section 2, 

Civil Procedure Code. 

It has, howev^er, been conceded that these deci.sious. 
if j)ressed to their logical conclusion, would cover all 
interlocutory order.s passed in the suit, a result strongly 
condemned by the Privy Council in the following 
terms -. “ We are not aware of any law or Regula- 

tion prevailing in India wliich renders it imperative 
upon the suitor to appeal from every interlocutory 
Order by which he may conceive hiinseif aggrieved, 
under the penalty, if he do6,s not do .so, of forfeiting for 
ever the benelrt of the consideration of tire appellate 
Court. No authority or pi’ecedent has been cited in 
support of such a proirosition, and we cannot conceive 
that anything Avould be more detrimental to the 
ex]reditious administration of ju,stice than the establish- 
ment of a rule which would impose upon the suitor the 
necessit}’- of so appealing ; whereby on the one hand lie 
might be harassed with endless expense and delay, and 
on the other inflict upon his opponent similar 
calamities ”, in the case of Maharajah Mohejlmr Bing v. 

The Bengal Governments^ under the old Civil Procedure 
Code. It has been further pointed out that it was 
held in JRachappa v. ShidappaS^ under the present Civil 
Procedure Code, that a decision upon jurisdiction by the 
High Court had only the effect of regulating procedure 

tt) (1910) 12 Bom. L. K. 762. (2) (1912) .67 Bom. 60. . ^ ^ ^ 

W (1869) 7 Moo. I. A. 283 at p, 302. 

Civ. App. No. 21 o£ 1913 (bn. Eep.). 
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and decided none of the rights of the parties for purposes 
of appeal to the Privy Conncil. It is necessary in all 
these circumstances to examine with particular care ail 
the provisions relating to preliminary decrees contained 
in the present Civil Procedure Code before coming to 
the conclusion that a result so strongly condemned by 
the Privy Council has been intended by the Legislature. 

No doubt such a result might be deduced from a 
literal interpretation of the words of the definition 
“ ‘decree’ means tlie formal expre.ssion of an adjudication 

which determines the rights of the parties 

with regard to all or any of the matters in controversy 
in the suit” and of the explanation “ a decree is pre- 
limiuary when further proceedings have to be taken 
before the suit can be completely disposed of. It is 
final when such adjudication completely disposes of 
the suit ” in section 2 (2). But it would appear that 
a limited interpretation was contemplated and that t])o 
adjudication determining the rights of the parties was 
meant to be an adjudication after a complete hearing 
of the case, because it has lieen provided that only alter 
such a hearing .sliould judginsnt. be prououuced and be 
followeil i)y decree by section o.-h Tliis has been made 
still clearer !)y the rules relating to tlie hearing of the 
suit. It has liaen provided that preliminary issues 
of law should be tried if those issues would dispose of 
the su it by Order XIY, Rule 2, and that if the finding 
siionld not be suliicient for the decision there should 
be a postponement of the hearing of the suit ])ut tiiat 
if the finding should be sufficient for the decision 
judgment should be pronounced, even though. tJie 
hearing should not have been fixed for the final disptosal 
of the suit by Order XV, Rule 3. It has been further 
provided that only after the ease has been heard should 
there be judg,ment and that there should be a finding on 
each issue unless a finding on one or more issues should 
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be sufficient for the decision of the suit and that the 
judgment should be the basis of the decree and that the cuaxmai.- 
relief granted or other determination of the suit should 
be clearly specified in the decree by Order XX, Eules 0 . 1 x 0 auha b- 
1, 5 and 6. The limited interpretation contemplated 
has Ijeen indicatetl with sufficient precision l)y the 
following i“nles wlsich specify the cases in whicli 
prelimina,i'y ileei-ecs may or sliall be passed in aiiticipa- 
tio!i of the pivseribed final decrees. Tliese cases ai-e 
administi’ation suit.s, suits for tlissoiution of pailuer- 
siiips, account suits aiul suits for partition dealt with 
in Order XX. Rides 13, 15, Ki and 1<S. The only otJier 
preliminary and final decrees provided are those in 
mortgage suits under Order XXXIV. Bpecial forms 
for these preliminary and final decrees have been 
prescribed in Appendix D, Nos. 3, 4 to 11, 17 to 20 and 
22 of the 1st Sched ule. It has then been provided that 
if a preliminvary decree should not give satisfaction 
there must be an immediate aispeal and that the ques- 
tions thereby decided should not be open to dispute 
on appeal from the final decree I)}' section S)7. .But it 
has bean recognized that there well might be many 
interlocutory orders not appealable as orders under 
section 101 and not amounting to decrees which might 
seriously affect the final deci.sion of the suit and it has 
been expi-essiy provided that such orders should bo 
open to consideration on appeal from the decrees by 
section 105, Civil Pi'ocednre Code. It appears to me 
incontrovertible in view of all these provisions that 
the limited interpretation indicated has throughout , ' 
been contemplated and that the only preliminary 
decrees sanctioned have been exhaustively enumerated 
subject of course to extension by farther rules lawfully 
framed and that in all other cases the final determin- 
ation of the suits has been required before preparation' 
of the decrees. This limited interpretation has more- , / 
over the merit of avoiding . the evils so . stropgly . 
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1914. condemned by tlie Privy Council and tliere would be I 

Chasmal- a strong general presumption against any otlier : 

swAHi interpretatioji out of respect for the Legislature. 

Gaxoadhab- This matter is of far reaching consequence to the 

administration of justice and should therefore in my : 

opinion be referred for final decision by the Full Bench. | 

The point being thus referred it was argued before | 

the Full Bench composed of Scott, 0. J., Heaton, I 

Macleod, Shah and Hayward J J. 

jD. a. Khare, for the aispellants (defendants 1 and 
2): — The term “ decree” is defined in the present Civil 
Procedure Code, 1908, as “ the formal expression of an 
adjudication which, so far as regards the Court expi’es- 
sing it, conclusively determines the righ ts of the parties 
with regard to all or any of the matters in controversy in 
the suit.” It may be either preliminary or final. A decree 
is prelimmary “ when further proceedings .have to be ♦ 
taken before the suit can be completely disi^osed of.” 

It is final “ when such adjudication completely disposes 
of the suit.” This definition limits the point of decision , 
to matters which determine the rights of the parties. ‘ 
Matters in controversy arise on the pleadings of the 
parties and are focussed in the issues raised. 

It cannot be said that every preliminary decree gives 
a ground for appeal. But when there is a question of 
jurisdiction and the Court gives its decision on the 
question, there is a preliminary decree and appeal lies 
from it: Sidhanatli DJionddev v. Ganesli Govmd^^\ 
Sakhamm Vishram v. Sadashiv Balshet''^, Kahiram 
Pircliand v. Gangaram Sakharam^^ and Narayan 
Balkrislma v. Gopal Jiv Ghadi^^^. 

The Court should go only upon tlie definition of tiie 
term “decree” in section 2' of the Civil Procedure 

« (1912) 37' Bom. (50, . PI (1913) 37 Bom. 4S0. 

P) (1913) 38 Bom. .33n PI (1914) 38 Bom. 392. 




Code. Tlie eiiunieration of preliminary decrees in other 
sections and rules is not exhaustive. The section means 
that all rights, which are in contest between the parties 
and which are in controversy before the Court, when 
decided l^ecome the subjects of a decree. Comi^are 
section 109 of the Code which makes a distinction 
between "decree” and “final order”. The term 
“ decree ” is not separately defined in the section as was 
done in the Code of 1882 ; but it obviously refers back 
to section 2. 

The term “preliminary” must be construed with 
reference to the main definition. When the decision 
refers to any matters in suit, the decree is preliminary. 
It is final when it refers to all matters in suit. 

Dhut'andhar, wdth Gr. 8. Mulgavkar, for the respond- 
ents (plaintiffs) : — The distinction between a preli- 
s minary deci’ee and a final decree is that the latter com- 

; pletely disposes of the suit, whilst the former only 

disposes of it partially. 

[Scott, C. J. : — Do you contend that “ rights of parties ” 
i means the whole bundle of rights ?] 

I We mean the rights with regard to which tlie suit is 

\ brought. Every ijreliminary decree contemplates 

I “ further proceedings ” before the suit is completely dis- 

1 posed of. This import of meaning is made clear by 

\ instances of preliminary decrees given in the Code, 

i ' These instances are : (1) Administration Suits (Order XX, 

[ Rule 13, Aj)pendix D, Form No. 17), (2) Suits for dis- 

t solution of partnership (Order XX, Rule 15, Appendix, 

j D, Form No. 21), (3) Account suits (Order XX, Rule 16), 

i (4) Suits for partition (Order XX, Rule 18) and (5) Mort- 

I gage-suits (Order XXIV, Rule 2, Ai.)pendix D, Forms .; 

I Nos. 3, 4, 5 to 9). In all these cases the Court, in the 

I first instance, determines the rights of the parties and . 

^ directs further proceedings to be taken. The Court stays 
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its hands and awaits the result of those proceedings. 
The enumeration of preliminary decrees given i n tlie 
Code is exhaustive: Khadem Hossedn v. Emdad 
Hossein^^'^ vdiicli hronght section 97 in tJie new Code. 

TJie definition of “ decree ” as given in section 2 
cannot be limited in any way. The decision in a case 
must he arrived at after the whole hearing of the case 
(sectio]i 33 of the Code) except wlien it can l>e reached, 
on a preliminary question of law : Order XIV, Rule 2. 

[Scott, 0. J. : — Section 33 says what should be done 
under certain circumstances. It does not say what 
should be done in all cases. The question seems to be 
what is tlie meaning of “right”, to what extent can 
“ rights ” be limited ?] 

The “ rights ” means substantial rights — rights vdth 
regard to which relief is sought. 

[Scott, 0. J. : — The Court has to consider “riglits” with 
reference to “ the matters in controversy.”] 

The delinition of “ decree ” is in very wide terms. 
Some limitation should be placed on their meaning. 
What the limitation inust be is indicated by the provi- 
sions of the Code : Order XV, Rule 3 ; Order XX, 
tHules; :6. ; : 

[Macleod, .1. : — Can a judgment be a deciee if it decides 
a suit one way and not be a decree if it decides the suit 
the otlier way ?] 

Yes, because in the former case the suit is decided, 
while it is not in the second case. 

As to what orders are considered decrees, see Bhikhaji 
Eamchandra v. Purshotcmi^^\ Suhhayya v. Samina- 
dayyar’-^'^ and Maharaja Dhiraj Maharana Shrf Man- 
sing ji V. Mehta Hariharrarn Narharram^^h 

« (1901) 29 Cal. 768. , (1885) 10 Bom. 220, 

® (1896) 18 Mad, 496. ' W) (1894) 19 Bom. 307. 
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Kkare, in reply •• — The words “ the formal expression 
of an adjudication which conclusively determines the 
rights of the parties” include a decision on the 
point of jurisdiction. Tlie word “right” includes the 
determination whetlier a particular Court should go 
into a claim or Jiot and points to the right of a party to 
get relief from a particular Court. 

[Hetiton, J. : — Tite adjudication of a question of 
jurisdiction is not an adjudication on merits.] 

The “rights” are not merits. They include botJi 
substantive rights and adjective rights. “Matters in 
controversy ” refer to both questions of procedure and 
questions regarding which relief is claimed, in short, : 
they refer to all matters which go to the root of the 
question. 

[Shah, J. referred to Bharat Indu v. Yakuh 

a A. V. 

Tbe judgment of the Full Bench was delivered by 

Scott, C. J. : — The question arising in the suit iii 
which this reference has been made is whether a 
decision in favour of tlie plaintilT upon a preliminary 
defence that the matters in dispute were caste questions 
outside tlie jurisdiction of civil Courts, amounts to a 
pi’elimi nary decree from which the unsuccessfid party 
must ai. once appeal by reason of section 97 of the Code, 
and the I'eferring judgments call attention to 
Dhonddev v. Ganesh Govlnd^^, in which it was held ' 
that decisions as to misjoinder, limitation and jurisdic- 
tion are preliminary decrees,. This Court is of opinion , 
-that the judgment in the last -mentioned case was 
wrong and that such decisions are not preliminary 
decrees nor :is the decision in the referred case a 
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preliminary decree. We also think certain dicta in 
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Narayan Balkrishna v. Gopal Jiv Ghadi^^\ which 
are based upon Sidhanath Dhonddevv. Ganesh Govind^^\ 
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Before Sir Basil Scott, Kt„ Chief Justice and Mr. Justice Batchelor. 

DATTAJIBAO alias TATYASAHEB bin SHIDHOJIRAO alias ABASAHEB 
GIIOKPADE (oRiHixAL Plaintifi?), Appellant, r. NILKA.NTEAO bin 
SAKTOJI.RAO ALIAS BAPUSAEEB GHOBPADE (oiuginal Defendant), 
Respondent.^'' 

Femions Act (XXIII of 1871), section 6-^SaranJani — Grant of land revenue, 
Salt to recover — CoIlecfodH eerUfic ite — Admission of pleader Vmding on 
client — PreUminary decree — — Remand — Civil Procedure Code (Act 
V of Um). Order XLI, Rule 33. 

Tiie gnmtco ol* a Baranjam filed a suit for the recovery thereof and at the 
t-rial a prehmiiiary issue was raised as to tlic inairitaiiiability of the suit without 
' the certificate provided for by section 6 of the Pensions Act. The grantee’s 
pleader admitted a certificate vras necessary but after several adjoui-ninents for 
the purpose failed to produce a certificate. A decree was thereupon passed - on 
the preliminary issue, disniissiiig the suit. On appeal by the gTantco it was 
ent)tA?uded that lie Avas not bound ])y the admission of tlie pleader and it was 
stated that such evidence could be produced as would render a certificate 
unnecessary. 

Ifeld, that the grantee was bound by the admission of his pleader and that 
even if he was not so hound there was no material before the Court to justify 
a reversal of the decree and therefore a remand under Order XLI, Rule 23 of 
the Civil Procedure Code (Act V of 1908) was impossible. 

In the absence of evidence to the contrary tlie grant of a Baranjam must lie 
presumed to be a grant of land revenue and not of the soil. 

Earneliandra v. Venhairaoll^ and Hqja Bommadevara Venlata Xarasiniha 
Naidn v. Raja Bommadevara Bhashyakarlu Nakhd^), referred to. 


' Fii'st Appeal. No. 197 of 1013. 


(B (1882) G Bom. 598. 


(2) (1902) L. E. 29 L A. 76. 



Fiest apxieal against tlie decision of Ct. V. Patvardlian, 
First Class Subordinate Judge of Dliarwar, in suit 

;C’ 

Tlie i)laintiif sued to recover possession of tlie lands 
in suit togetlier with mesne and future profits alleging 
that his father Shi dhojirao alias Abasaheb Cthorpade was 
the full owner of all the lands of two villages, namely, 
Jigeri and Irapur of taluka Ron and of a house at 
Gajendragad, that the two villages were Saranjam 
luams, that the said property was the joint ancestral 
property of the plaintiff and his father wlvo died on the 
17th December 1899, that the property was jointly 
managed by the plaintiff and his father up to his death, 
that afterwards the plaintiff alone managed and enjoyed 
tlie property till about the month of June 1900 when 
the defendant’s father illegally and without any right 
took possession of all the said property and was in enjoy- 
ment of it till he died about five years before the suit, 
that since then the defendant had been in enjoyment of 
the property and that the cause of action arose in the 
month of June 1900. The plaintiff furtlier alleged that 
his father had bequeathed the property in suit to the 
plaintiff in the year 1890 but he had not based his suit 
merely on the right which had accrued to him under 
the said will, but he also relied upon his right by 
survivorship and also upon the right to which he was 
entitled as the son of his father. The plaintiff prayed 
that the Saranjam lands in the above mentioned two 
villages be given over to him from the defendant, that 
he should be awarded Rs. 3,000 as mesne profits for the 
past three years and payment of future profits be ordered 
at the rate of Rs. 1,000 a yea]-. The plaint was presented,, 
on the 16th December 1911. 

The defendant contended inter alia that the suit was 
not maintainable without the Oollector’s certificate 
u.nder section 6 of the Pensions Act. 
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On tlxe defendant’s contention the Sabordinate Judge, 
on the ISth September 1912, framed a preliminary issue, 
namely; — 

“ Wliether the suit can lie without a certificate under 
the Pensions Act ? ” 

Tlie plaintiffi’s pleader agreed that a certificate was 
necessary andliaving asked for time to produce one, lie 
ultimately failed to produce it after repeated adjourn- 
ments and the suit was dismi.ssed on ibe 1st April IBIJ. 

The plaintiif appealed. 

NUkant Atinaram- for the appellant ( plaint ifl). 
C'ot/ff/Vc witli A". F. (roAA/c for the respondent (Vlefend- 
ant). 

Bcott, C. J. : — The plaintifl; alleged (bat one >Sliidhoji- 
rao was the full owner of all the lands iti. two villages, 
namely, Jigeri and Irapur of Eon Taluka, and one lioiisc' 
at. tTajendragad, that the two villages were Saranjam 
Inaras, tliat the jiiaintiff’s father died in 1899, that 
the iilaintitf and his father were joint and the properties 
above-mentioned were managed and enjoyed jointly by 
them up to the dea,th of the plaintiff’s fatlier, tliat 
atfterwurds up to about June 1900, the plaintifl alom* 
managed and enjoyed the property, and about the 
month of June 1900, the father of the defendant, without 
having any right there tb, illegally toolc possession of all 
tlie land and was in enjoyment of it until five years ago 
when he died, and since then the defendant had been 
enjoying tlie property. The plaintiff further alleged thal. 
his fatlier bequeathed the property in suit to him b\' 
will in the year 1890, but the plaintiff brought the suit 
not merely relying upon the right which accrued to 
him under the will but upon his right by his survivor- 
ship and as the son of Shidhojirao, and he prayed that 
the Saranjam lands in the two villages of Irapur and 
Jigeri should be gi ven over by the defendant ; that mesne 
profits should be awarded, and further profits from the 




date of suit until possession at tlie rate of Es. 1,000 a 
year. The defendant by the sixth paragraph of liis 
written statement pleaded that the suit was not innin^ 
tai liable without a certificate of the Collector n udei' 
^heetiohh nf: the Tensions. ; 

On tlie lotli Bepteniber 1912, a prolinntuiry issne was 
raised in the trial Court as follows : — "Whether the suit 
can lie without a certificate under the Pen.sioiis Act?’' 
On the 22nd of October 19]2, the Court passed its 


deci,sioji upon that issue, giving as irs reason tint! 

“ Mr. Kambli for the plain till: agrees that a certificate, 
is necessary and wants time to iiroduce it.” Time: 
accordingly, in accordance witli, tlie practice of Civil 
Courts in this Pre.sidency was given to the plaintiff’s 
pleader. On tlie 1st April 1913 the learned .Judge 
disposed of the suit upon the preliminary issue, saying 
“after repeated adjonrunients for the production of the 
certificate, tlie plaintiff’s pleader now informs the 
Court that the Collector has refused to grant the certifi- 
cate. He appears clearly to have refused the certificate 
on the strength of Government Notification No. lloS, 
dated the 10th Febrnaiy 1912, published iu the Bombay 
Governmen.t Gasette, Part I, page 192. The plaintiff’s 
pleader wants time to appeal to the Commissioner, but 
no sncli remedy is given to him by law. Tlie suit is, 
therefoj'e, dismissed wdth costs.” 

Now the plea raised by the sixth paragrapli of the 
written statement was based upon the provision of the 
Pensions Act, section 4, that “no Civil Court shall , 
entertain any suit relating to any pension or grant . 
of money or land-revenue conferred or made by the 
British or any former Government ; ’’ and the subsequent ' 
provision is that to which I have already alluded, " 
nintained;:dn;: sectipn 6, "::t]fa|g.>a:S:::neilii^ 

Collector authorising to file the case must be produced. . • 

It is quite clear from the plaint that the plaintiff oanini, ' 
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to trial on the footing of the property which he seeks 
to recoA’^er being Saranjam, and it is e.qnally clear that 
the plea contained in paragraph 6 of the written state- 
ment is based niAon the established rule that, in the 
absence of evidence to the contrary, the grant of a 
Saranjam must be presumed to be a grant of land- 
revenue and not of the soil. That is laid down in 
Samchandrci v. Veiikttfrao^^\ and reference is made in 
the Judgment in that case to the definition by Professor 
Y^ilson in his Glossary of the term “ Saranjam.” He 
defines Saranjam as “ temporary assignments of revenue 
from tillages or lands for the support of troops, or for 
personal service, usually for the life of the grantee.; 
also grants made to persons appointed to civil offices of 
the State to enable them to maintain their dignity. 
They were neither tmiisferable, nor hereditary, and- 
were held at the pleasure of the Sovereign.” The 
Judgnie3it also quotes tiie statement of Mr. Steele in his 
“ Hindu Castes ” at page 207 tiiat : Grants by the 
Nati\’'e Government in Jaghir were either FouJ Saran- 
jam, subject to the performance of military service, or 
Jat Sai'/injaui. personal Jaghir. The subject of those 
grants wei'C the Avhole or ijarticular portions of the 
revenues of villages belonging to the Sarkar .... 
Usually the grants depended on tire pleasure of tlie 
Sovereign, and the fidelity of the grantee .... 
They Avere not, in general, hereditary.” 

There is, therefore, a strong presumption that the 
pleader for the plaintiff in agreeing that a certificate 
was necessary under the Pensions Act was taking a 
correct view of the position. But if that was not 
correct, it could only be shown to be incorrect by the 
production of evidence which would establish that the 
gi’ant was not the usual grant of revenue but a grant 
of the soil. Howeyei^ time was given, for the producti on, 

; • . dn (1882) 6 Born. .598. 



of the certificate, and the reason for the refusal of the 
certificate appears to have been the rule laid down in 
the Government Notification cited by the vSubordinate 
Judge tliat certificates sliall not be given in the case of 
Baranjums, probalfiy because Baranjams are not ordi- 
narily hereditary in the usual sense of the word, that is 
to say, lliey do Uv)t j)ass exeejit witli the conseni of the 
Euling Power to the heir of the holder. 


Tlie plaintiff, however, has appealed from the decision, 
and his pleader, as far as v?e can ascertain, without any 
materials whatever before him, has positively asserted 
that he could, prove by evidence, if he were given the 
opportunity, that the grant in this case is a grant of the 
soil and not of the revenue. He says that, for the 
purpose of arguing the appeal, he cannot be concluded 
by the admission of tlie plaintiff’s pleader in the lower 
Court, l^ecanse an admission of a j)leader on a point of 
law is not binding upon the client in appeal. Whether 
that is a correct statement in its unqualified form, 
where the admission is the direct cause of the dismissal 
of the suit, it is not necessary .now to consider ; for, ui)on 
the statement of the appellant’s pleader and upon the 
authorities to which I have Just referred, it is clear tliat 
the plaintiff could only succeed in showing that the 
suit could he maintained without a certificate, if he 
called evidence to displace the ordinary jiresumption 
regarding the nature of Saranjain grants ; and where a 
pleader in the lower Court makes an admission upon 
an issue regarding -which evidence might be but is not 
given, we have the authority of the Privy Council for , 
holding that the client will be bound : see Raja Bom- . 
madevara Venkata Narasimlia Naidn v. Baja BonVr: 
madevara Bhashyakarlu jVaidij^k Let ns, however,;;; 
assume that the appellant is not bound by the admission 
of the pleader in the lo-wer Court, then we have before 

(« (1902) L. E. 291. A. 76. ; ,■ ' 
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us au appeal where tlie lower Ooxu’t lias disposed of the 
suit upon a jireliminary point. We cannot then remand 
the case under Order XLI, Rule 23, unless we reverse the 
decree in this appeal. But what materials have we to 
justify us in reversing the decree ? The presumption 
based upon high authority is that the decree was 
perfectly right, but the appellant has come to this Court 
to have the decree set aside and the case remanded 
without a particle of documentary evidence, without 
any statement based upon affidavit, to induce us to 
hold that evidence is forthcoming which ought to have 
been‘ produced in the lower Court in tlie interest of the 
plaintiff, and which would have been jiroduced but for 
some grave error on the part of his pleader. We cannot 
presume that this is the case. We, therefore, hold that 
• the decision of the lower Court wa.s riglit. We dismiss 
the apiieal with costs. 

Appeal dismissed. 

J. G. R. 


APPELLATE CIVIL. 


iUfore Sir SroU, Kt., Chief J uHiiee and Mr. Jtis/lee Batchelor. 

JO-RABIIAI (original Plaintiff). Appellant, 'i;. GOK^ 
f)liAX XABSI ana otreils (original Defendants), Respondents.'^ 

Bhagdari and Na/nradari Temires Act {Bom. Act V of 1863), section S — 
h/nrecoginml snh-iUvislon of a bliag — Alartgaife — Covenant in the mortgage- 
deed — Claim for comjmisation based on covenant maintainable — Indian 
(Jonfnici Act {IX of 1872), section 65 — Specific Relief Act {I of 1877), 
seciUm 88 — Mortgagor holding as tenant of mortgagee for upwards of twelve 
years — Adverse possession of linufed interest. 

In 1897, the house in. suit and certain other properties were mortgag'ed to 
the plaintillX father by the defeiKknts they having purchased the properties 
frorn . the ,bhag’daivQ,w^^^ 1893. . |h i901, on accounts being taken, part 

^ Second Appeal Ho. 582 of 1918. 



of the propert}- was sold to pay part of the .mortgage debt, while the balance 
of the debt was secured by a fresh mortgage of the house in suit. The deed 
of mortgage contained a covenant in the following, terms : — 

If there should l^e any hindrance or obstruction coneeniing the house, or 
if the house should be taken out of your possession, tlien we and our property 
and our heirs tind representatives are liable for any loss you uifiy sntfer and 
for your iiioneys advanced.” Ever since 1897 the defendants held the lionse 
as plainriffs tenants under yearly rent-notes, the last of which was passed oii 
20th June 1908. At the termination of the last rent-note, that is in July 
1909, the defendants refused to surrender possession to the plaintiff. . On 
the 9th November 1910, the plaintiff sued to recover possession of the liouse 
or in the alternative Es. 749 as compensation. The defendants contended 
that both the mortgage and rent-notes were void under the Bhagdari Act 
and that the suit was barred by iimitation. The lower Courts upheld these 
contentions and disiuissed the suit. The plaintiff having appealed : — 

Held, (1) that trie mortgage as well as the rent-notes wei’e void under the 
provisions of Biragdari Act, 18G2 ; 

(2) that, so far as tiie c<.»ntract of mortgage was concerned, tiie consideration 
failed ah 'nntlo, and the money ad-\umced by the plaintiff being money receiv'cd 
Ivy the defendants for the plaintiff’s use, die suit to reeoX'cr it was' barred 
under Article 02 of the Limitation Act : ' ' ' '-A ■’ 

(B) that, ah'iiongh the mortgage was void nuder tlie Bhagdari Act, it was 
open ti' the {ihiintiff t(m-iuim unchv the t.-ovenant C(nitained in tlie mortgagi*- 
<(eed : 

(4) thni tlie [jlaimirffs possessam ixom Feliruary 1897 to Jiily 1909 gave 
him an alisulute title to the limited interest as mortgagee and so justihed his 
claim imder the eu\'Oiiiiiit for eompensatir>n fur distnn)anee : 

(5) that tiie claim imuer the coveiiant was within time for the breach of 
the covenant diil m)i ceenr lili 1009 wlicn tlm defendants refused, on demand, 
to sin-rendcr possession. 

Second appeal from tlie decision o£ Molaaurai bolat- 
fai, Subordinate Judge of Broacli with appellate 
powers, confirming the decree passed by Kaihandas 
Jeshingbhai Desai, Subordinate Judge of Jambusar. ’ 
Suit by a mortgagee for recovery of possession of a 
i|i;QU;Me:()mprtgaged:-dK'iai4iW;illefl|i^^ 
amount of the mortgage, namely Es. 749, from the 
S|5ef|On;hnkohi:ehi>hoperiy;;df::®e;de^htea^ 
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The pkintitE alleged that the house in suit ainl 
eertaiii other properties were by a registered deed of 
ord 'February 1897 mortgaged to the plaintiffs fatlier 
by the defendants 1 and 2 and Shankar Narsi, the 
deceased husband of defendant 3, these mortgagors 
having purchased the properties from the bhagdar 
owner in 1893 ; that in 1901, on accounts being taken, 
part of tiie property was sold to pay i)art of the moi't- 
gage debt, while the balance of the debt was secured 
l)y a fresli mortgage of the house in suit; that the 
defendants 1 and 2 and Sliankar Xarsi, or, after his 
death, his widows the 3rd defendant remained in 
j)ossession of the house as plaintiff’s tenants under 
yearly rent-notes ; that the last such rent-note was 
passed in 1908 : that the defendants refused to surrender 
possession : that even if the said mortgage he proved 
to be one relating to a separated portion of a hliag, still, 
by reasoii of tw’elve years having already elapsed since 
the original mortgage of 1897, the plaintiff had become 
owuier of tiie right by adverse possession as mortgagee. 
It was furtlier pleaded that in case the plaintiff should 
not be held entitled to recover iDOssession, he was in 
aity event entitled to a sum of Rs. 749 as compensation 
under a covenant contained in the deed of mortgage in 
following terms : — 

If there slioulti be any iiindraiiee or obstruction concerning the house or if 
the house should be taken out of your possession then we and our property 
and our Iieirs and representatives are liable for any loss you may sutfer and 
for yorir inoneys advanced- 

The defendants admitted the mortgage-deed and 
rent-notes, hut contended that they -were void under 
the Bhagdari Act, the house mortgaged being an 
unrecognised sub-division of a hhag ; that the plaintiff 
took no interest in the pi’operty either under the 
mortgage or under the rent-note and that the suit was 
barred by limitation' 



The Suhordinate Judge held that the mortgage and 
rent-notes were void ; that the possession by defend- 
ants of the house as plaintiff’s tenants from 18'97 did 
not give to the plaintiff statutory title to the mortgage 
interest in the house ; and that the plaintiff’s claim for 
compensation was barred by limitation. His grounds 
of decision were expressed as under : — 

I , shall first deal with tlie question whether tlie inoi-tga^’e-dt‘eds (exhibits 
8 and 22) are valid and operative in view of section 3 of Bhagdari Act and 
of the admitted fact tliat the sale-deed passed hy tiie original liiagdar was 
void. It is manifest from what is shown above tliat plaintitFs mortgagors 
have been in adverse possession of the house in suit for over twelve years. 
They can therefore resist the claim of their vendor to possession of the house 
on the ground of invalidity of the sale under section 3 of the Bhagdari Act. 
on the strength of the ruling reported at page 1128 of 10 Bom. L. ih, Adam 
fdniar Sale v. Ba2Jn Bamji, The question tliereforc arises whether the riglit 
which plaintiff’s mortgagors accpiired subsequently to the passing uf tiie deeds, 
exhibits 8 and 22, can or cannot be held to have nccuiTed to phiintlff under 
section 18, clause (ft) of the Speoific Relief Act. If the mortgage was void 
on the ground that the mortgagor had no interest in the land inortgageti at 
tiie time of its execution, subsequent acquisition of interest in land or property 
mortgaged by mortgagors ^viil he sufficient to gi^'c valid interest of mortgngv 
to the mortgagee. In the present case the iimngagors have .'icquiretl a riglu 
to retain possession of the plaint house as against the original lihagdar uder. 
Cannot the plaintiff claim to liave acquired mortgaged interest in the rigiii 
hy virtue of his mortgage-deeds on the strengtli of the above said section of 
ISpeciffc Belief Act V Is tliere any difference in the tllle vliicii a veiake 
acquires under a deed void by reason of failure of consideration iu ilse f cam 
of absence of title in the vendor and that uudei’ ii deed rleelaivd void hy 
Bhagdari Act ? In tht; case of a sale of any ]>rojK‘rty by a perstai witlunit 
a title, the vendor can, I think, be lieid to have conveyed a good title as soon' 
as he acquires Inmidverse possession, cannot a similar title beheld io havay 
been conveyed liy the present defendants ? It is further to be note<l that 
against their vendor, the plaintiff’s mortgagors could have claimed to n^tain 
possession so long as the compensation due to them was- not paid by him. 
Cannot this claim pass to plaintiff ? If it was open to me to decide tliese 
points, I would probably have decided them iu plaintiff’s favosir but the 
rjiling of our Bombay Bigh Court reported at p. 693 of XT Bom, L. lb, 
Bjlhlial Laldas v. Nagjl Gulah, decides, that the alienation , by a nou-hhagdar : 
of a portion of a bhag conveyed to him by a bhagdar, is invalid. * ^ \ 

I, therefore, hold that both theanqrtgage-deeds, e.dubits 8 and 22, are voki - 
under section 3 of Bhagdari Act.”’ > - : , ' 
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‘‘ The next point for determination,; therefore, in wbetlier the plaintiff’s suit 
is barred by limitation. It will appear from the (Iecisi-;m vefoi'red to above 
that: eompensation was awarded under seGtiori 65 of. the Indian Contract Act 
as as by virtue of tbe collateral agTeement contained in the deed avuided. 
Sectitai 65 enacts that when any agreement is discovered to be void, party who 
has received any advantage under such an agreement must return it to tiie 
party :fruni wliorn it was received. Apparently, iheretoi’e, no elaim for such 
a refund cfaild be advanced unless llic party advancing it comes to kiiow or in 
other words diseovers, tfiat the transaction in wiiich iu paid the money or 
tiling is voiri. In the present ease I have held (hat plrdirad earno to know 
of the allegation by defendants that tbe {muse apperituns to h/tuf/, only after 
the decision of Suit No. 565 of 1b08. Can Ik' )>e said to lan'o legally 
discovered at that time only the deihet in his title ? In the case reported at 
p. 593 of I. L. R. 25 Bom., it has been held that wlien tbe contract of sale 
was vead ab rultio, the consideration for the sale must be deemed to liave 
failed from the- date of the contract, v.'hether pnrcliaser knew of the defect 
or not. Tbe Piivy Council (utse reported at page 123 of I. L. R. 19 Cal. 
was tbe Irisis of that decision. Similar principle was laid in tbe case reported 
at p. ‘Tot) of I. L. R. 26 Born. These rulings govern tlie present case. 

I, there:fore, bold that the pi-e:sent suit not lia.ving been brought within three 
or six years from the date of the mortgage-deed in suit, is barred.” 

The plaintilt appealed, I'Ut the decree of the lo-^^’er 
Court was confirmed by the District Judge. 

’ The plaintiff preferred a second appeal. 

D. A. Khare for the appellant (plaintiff) : — We submit 
that the title to an unrecognised sub-division of a 
bhag can be acquired by adverse possession : Adam 
Umar v. Bapu BawajU\ Here the defendants had 
acquired such title against their original vendor. As 
mortgagee from defendant, rve had therefore acquired 
title by adverse possession of limited interest. 

Further, we are entitled to recover compensation on 
the strength of the covenant mentioned in the mort- 
gage-deed, and section 65 of the Contract Act favours 
such a view. The consideration cannot be said to have 
failed until the defendants fef used to pass a rent-note. 

(1) (1908) 33 Boni. 116. 
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Oui’ suit is within time from such period : Narsintj 
Shivhakas v. Paclm Bambalcas^^K 

Again, the defendants are estopped by their haring 
acknowledged our title as mortgagee : see section 43 
of Transfer of Property Act. 

G. N. Thakor for the respondents (defendants) ; — We 
contend that an alienation of an unrecognised sub- 
division of hhaa properties even by a non-l)liagdar is 
void : Jijibhai v. NagjPb 
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No question of adverse possession can arise here as 
the mortgage and the rent-notes were both void : i 
Laxmanlal v. Mulshankar’'^\ Shridhar Balkrishna v, 
Bdbaji Mul(d^^. 

As to compensation, Jijibliai v. NacjjP^ seems to be 
against us, but in that case no question of limitation 
arose as the suit was brought within two years of the 
date of alienation. Here the claim, was barred as the 
mortgage was void cib initio and so the consideration 
for the mortgage failed on the date of the mortgage : 
Hanuman Kamat v. Eamiman Mandur ^^'> ; Ardesir 
V. Vajesing^^^ ; Tulsiram v. Murlidhar ^^'^ ; Narsing 
Shivltakas v. Pachu Pambakas'-^'> . 

As to estoppel, there can be no estoppel against an 
act of the legislature. Shridhar Balkrishna v. Babaji 
WIula^'‘\ 

Khare, in reply. 

Batcheloe, J. : — The plaintiff, who is the appellant 
before us, brought this suit as mortgagee to recover 
possession of a house and Es. 14 as rent or, in the 
alternative, to recover Rs. 749 from the mortgaged 

(1) (1913) 37 Bom. 638. (1914) 38 Bom. 709. ... 

® (1909) 11 Bom. L. B.. G93. , (1891) 19 Cal. 123; < : 1 ; ; 

(3) (1908) 32 Boil). 449 at p. 454. ® (1901) 26 Bom. 593, ' ’ . ■ 

P) (1902) 26 Boin. 750. . ■ , -'it- 
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Rouse and other properties of defendants in case the 
Court should hold that plaintiff’s mortgage was void. 
The plaint set out that the house in suit and certain 
other properties were, by a registered deed of 1897, 
mortgaged to the plaintiff’s father by defendants 1 
and 2 and Shankar Narsi, the deceased husband of 
defendant 3, these mortgagors having purchased the 
l)roperties fi’om the hhagdar owner in 1893 ; that in 1901, 
on accounts being taken, part of the i>roperty was sold 
to pay part of the mortgage debt, while the balance of 
the debt was secured by a fredi mortgage of the house 
%in suit ; that the defendants 1 and 2 and Shankar Narsi, 
or, after his death, his widow, the third defendant, 
remained in possession of the house as plaintiff’s 
tenants under yearly rent-notes ; that the last such 
rent-note was passed in 1908 ; and that tlie defendants 
refused to suiTender possession. It was further pleaded 
that, in case the ijlaintift’ should not be held entitled to 
recover possession, he was in any event entitled, under 
a covenant contained in the deed of mortgage, to a sum 
of Rs. 749 as compensation, that being the sum due 
under the mortgage. 

The defendants admitted the mortgage-deed and 
rent-notes, but contended that they were void undei' 
the Bhagdari Act, that the j)laintiff took no interest in 
the pi’operty either under the mortgage or under the 
rent-notes, and that the suit was barred by limitation. 
On the material issues both the trial Court and thc: 
lower Court of Appeal have found that tiro mortgage 
and the leases were void ah initio, that the defendants, 
were not estopped from raising this conteJition and 
that the plaintiff’s claim to comi)ensation \vas barred 
by limitation. On these findings, so far as concerns 
the house now in litigation, the suit was dismissed. 
From this dismissal the plaintiff briirgs the present 
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Tlie property in suit being admittedly an unre- 
cognised sub-division of a hhag, its alienation is 
proliibited by section '6 of the Bhagdari Act, 1862. 
The argument advanced in the lower Courts that 
this mortgage could be saved from the j)rohibition 
was not pressed before us, and Jijibhai v. NagJiM^ 
is authority for the view that the mortgage is void 
under the Act none the less because the original 
inortgagors were not bhagclars. The rent-notes were, 
we think, jiart and parcel of the one indivisible 
transaction ; they are, tlierefore, tainted with the ille- 
gality which affects the mortgage, and they must 
suffer the same fate. We hold that both the mortgage 
and tlie rent-notes are void. 


The only remaining question is that to iwhich the 
arguments before us were almost exclusively confined, 
namely, whether the plaintiff is entitled to any and 
what compensation. The lower Courts, following 
Jijibha'Cs case^^'^, have decided that the plaintiff has 
a good claim to comi)ensation under section 65 of the 
Contract Act, but both Courts have felt compelled to 
hold that the claim is out of time, though the learned 
Subordinate Judges recognise the hardship of a decision 
\vhieh deprives the plaintiff both of his mortgage 
security and of the money which he advanced. It may 
be observed in passing that the hardship happens in 
this case to be all the greater because it is found that 
the plaintiff' had no knowledge of the bhag character of 
the property until the decision of a former suit filed so 
late as 1908. But both the Courts have felt constrained 
to liold that, inasmuch as the contract of mortgage was, 
void ah initio, the consideration must be, taken to have ' 
failed from the date of the contract, that is,> 1897, " 
whether the plaintiff was aware of the illegality or hot • ' 
for tliis view they have relied on Ardesir v. Vajesing^^\ ' 

(2) (1901) 25 Bom. 69i 
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•wliicE followed tlie decision of the Privy Council in 
Hanuman Kcmiat v. Hantiman Mandur^'-'^ . It cannot 
he denied that if this view be sound and taking account 
of the whole of plaintiff’s case, the claim for com- 
pensation is out of time. So far as the contract of 
mortgage is concerned, the consideration unquestion- 
ably failed ah initio, and the money advanced by the 
plaintiff’s predecessor-in-title v?as money received by 
the defendants for the plaintiff’s use, wdthin the mean- 
ing of Article 62 of the Indian Limitation Act. Under 
that Article, therefore, the plaintiff is now too late to 
obtain compensation in respect of the consideration 
. attaching to the mortgage. 

But there still remains the question whether the 
Ijlaintiff is not entitled to recover for breach of a 
separate covenant contained in the deed of mortgage. 
That covenant was passed by the defendant mortgagors 
in the following terms, “ if there should be any 
hindrance or obstruction concerning the house, or if 
the house should be taken out of your possession, then 
we and our property and our heirs and rejii’esentatives 
are liable for any loss you may suffer and for your 
moneys advanced.” Assuming for the moment, that 
tills covenant can properly be made the basis of a claim 
for compensation independently of the original mort- 
gage it is plain that that claim will be within time, 
for the plaintiff’s case is that the breach of the covenant 
did not occur till 1909 when, the term of the last lease 
having expired, the defendants refused, on demand 
made, to surrender possession and the suit was filed 
" in 1910. We may notice also that this covenant is of a 
different character from that which, in Ardesids case, 
was held incapable , of saving the plaintiff’s suit from 
the bar of limitation. For there neither the plaintiff 

® , (1891) 19. Cal. 12:3. 
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nor Ills vendor bad possession of the ivanta land in 
suit, and the covenant, it was held, did not amount to 
an agreement to comi>ensate the purchaser for non- 
possession, but proceeded on the assumption that he 
had obtained possession. Here the covenant covers as 
well the cases where hindrance or obstruction should 
occur in taking possession as tiie case where possession, 
after having once been obtained, is afterwards tidven 
away from the purchaser. 


It remains to determine whether, although the mort- 
gage is void under the Bhagdari Act, it is open to the 
lilaintiif to claim under this covenant. It has not been 
suggested that in the Indian Contract Act or any other 
Indian enactment there is anything to prohibit such 
a claim ; and the only provision which has any bearing 
upon the question of its validity, namely section 65 of 
the Contract Act, favours the view that the defendants 
are bound to make restitution. Having regard, how- 
ever, to the precise wording of section 65, there may 
perhaps lie difliculty in holding that this section is 
directly applicable to our present facts, but the section 
at least indicates that the piaintiflf's claim is consonant 
with the general jirinciple adojited by the statute. 
Assuming that the iilaintiff’s claim under the covenant 
cannot be w’holly justified by reference to section 65, it 
follows that the point under discussion is not covered 
by any Indian enactment. That being so, it is com- 
petent to us to turn for guidance to the decisions of 
the Englisli Courts on a similar state of facts. In 
Kerrison v. Gole^^'^ the plaintiff sued upon a bill of sale 
transferring to him the property in certain ships by way, 
of mortgage security for a sum of £2,500 advanced by,, 
the plaintifl!.' But tbe bill of sale itself was void under.; 
a iiarticnlar statute inasmuch as it did not recite'’^ 
the certificates of registry. Yet it was held that the 
plaintiff was entitled to sue the mortgagor upon his, ' ; 
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personal covenant, contained in tlie same instrument of 
mortgage, for the repayment of the money. For the 
defendants it was contended that the whole instru- 
ment was void, and Counsel relied upon the compre- 
heiisive words of the statute which were that “ the Bill 
or other instrument of sale shall be utterly null and 
void to all intents and purposes,” arguing that the suit 
was an attempt to make the instrument good to one 
intent and purpose. The Court, however, held that the 
statute was not to be construed thus harshly, and Lord 
Ellenborough, C. J., after observing that in terms the 
statute purported to vacate only the bill of sale, said 
“ It does not vacate the whole instrument which may 
happen also to contain any other independent contract 
between the parties ; but that part of it only which 

operates as a bill of sale To go farther, and vacate 

the covenant for the payment of the money lent, would 
be going beyond the reason and object of the Legislature 
in order to work injustice.” And Le Blanc, J. said : 
“ The object of the Act, which was to enforce a mei*e 
political regulation, is effectually attained by avoiding 
the transfer of the ships, for 'want of the i’eqnisites in 
the bill of sale. : and there being nothiirg immoral in 
the transaction itself, there is no necessity for carrying 
the construction further.” The words wliich Ave have 
quoted seem to us to be apposite to the present case. 
The Bhagdari Act, like the English statute, has for its 
object to enforce a political regulation, the joreamble 
setting fortii tljat the permanence of this superior 
tenure is endangered by the practice of attachment and 
sale, by civil process, of the homesteads and bull ding, s 
appertaining to the bhags, and that it is, desiraljle to 
prevent tire alienation of any unrecognised portioii 
of a hhag. But, as in the English case, there is nothing 
immoral in such alienations per se ; for political 
reasons they are prohibited by law. And as the 
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Eiiglis]i statate, in the words of Lord Ellenhormigb, 
vacated only tlio hill of sale itself, and not any other 
independent contract which miglit he contained in the 
iustrnincnt, so section 3 of the Bhagdari j.lct provides 
onl.y l.jiat it .shall not be lawful {inter alia) Jo alienat(- 
or mortgage any nnrecogni.sed siih-division oi' a (n'lag. 
that any snch alienation or mortgage shall lie iiull ami, 
void, and that the Collector may reiuot e from po.sses- 
sion airy sucli alienee or mortgagee who is i n possession 
in violation of the section. It is, in the prescnl case, 
the mortgage only that is to he avoided, and, following 
the language of Le Blanc, .T.,we may say that the 
object of the Act is effectually attained hy avoiding 
the mortgage and, there being nothing immoral in tlie 
transaction itself, there is no necessity for carrying the 
construction further so as to enable the mortgagor both 
to recover prossession of the security and to retain the 
moneys advanced. Kerrison v. Cole^^^ was followed in 
Payne Y. Mayor of B}‘econ^^\ 'where Moayfi v. Leake'^^'^ 
W'as also relied on. This latter case rvus concerned 
with tire grant of a rent-charge created by a rector out 
of his benetice, such charge being absolutely void 
under the statute 13, Eliz. c. 20. But us the deed 
of grant contained a covenant by tlie rector ])er- 
sonally to pay the charge, tlie Court i-efnseci to order 
the deed to be delivered up for cancellation, and held 
the covenant to be valid. The gTonnds npou wliich 
LordKenyon, C. J. put the judgment of the Court were 
stated in the followdng words, Whicli appeiui; to us 
applicable to the present appeal : “ In this case,” said 
his Lordship, “one of the defendants executed a deed, 
by which he granted an annnity or rent-charge out of 
certain benefices. This is not malum in m. Tliere is 
nothing \yrong in such a transaction, except. as far as it 
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is prohibited by the statute. If indeed there had been, 
any moral turpitude mixed in it, I would have followed 
it in all its consequences : but a deed that was intended 
to operate one way, may operate another way, iit res 
mag is valeaf quampereat, it honest^'- requires it.” It 
seems, therefore, to be clear that where, as here, the 
covenant is collateral and not merely dependent upon 
the principal contract, it may, in such circumstances as 
these, form the proper basis of a claim, even though 
the main contract be, as here, wholly null and void by 
statute. It appears necessary to explain that this is so 
in conformity with the authorities cited, because in 
Payne v. Mayor of Brecon^^'> Baron Bramwell, as he 
then was, used language which might seem to cast 
doubt on the proposition that the covenant might be 
good even though the alienation might be wholly void 
by statute. We do not think, however, that the 
language used was really intended so to decide a 
question which was not then strictly before the Court, 
because the learned Judge himself qixoted with approval 
the decision in Kerrison’s case, where the mortgage 
of the ships was void by statute, and Watson, B. relied 
upon Lord Kenyon’s Judgment in Mouys v. Leake'^^'^, 
where the grant of the rent charge was void by statute. 
The most, therefore, that defendant’s counsel can now 
make of Payne v. Mayor of Brecon^^, is to say that it 
was not so strong a case as either of the other two, and 
that the Court decided the case they had before tJiem ; 
but in so doing, they expressly approved tlie decisions 
in Mouys v. Leake^^^ and Kerrison v. Gole^'>. For the 
rest it is only necessary to add that in Payne's wsc® tbe 
Municipal Corporation of Brecon had borrowed montvy 
for a purpose to which the borough fund wa.s not 
applicable by section 92 of 5 and 6 Will. 4, c. 76, and 

W (1,858) 3 H. & N. 572. ® (1799) 8 T. H. 411, 
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had, as seeiirity, executed a deed of mortgage without 
tlie approbation of the Lords of the Treasury, as 
required by section of the Act. The mortgage was 
consequently invalid, but the deed contained a covenant 
to repay the borrowed money, and it was held that this 
covenant was valid. The Judgment of the Court was, 
as we have said, based upon the cases of Mouys v. 
LeaJce^^'> and ATerrisow v. (7ofe® as to which Watson, B. 
said “Those cases are founded on good sense and 
are sound la. w, and it would be mischievous to distux'b 
them.” That being so, it cannot, we think, be faiidy 
said that in Payne’s case^^'> the Court decided for the 
validity of the covenant merely because the mortgage 
executed by the corporation was only invalid, and 
not wholly void by the statute. Apart from the 
general reliance on the authority of the cases of 
Monys v. LeakP'^'> and Kerr Ison v. Cole^\ the ratio of 
the decision in Payne’s case^^’‘ was, in the words of 
•Martin, B., that tJiere was nothing in the statute 
, of Will. IV which prohibited a corporation from 
entering into a covenant to pay its lawful debts. We 
find tliat there is nothing to that puiqjose in the Bhag- 
dari Act, and that, though the transfer by way of 
mortgage must be set aside as void under the statute, 
the English authorities show, consistently with the 
priiiciiiles embodied in section 65 of the Indian Contract 
Act and section 08 of the Siiecific Relief Act, that the 
plai)itili: is entitled to claim under the covenant. 

Xow the covenant promises compensation in the 
event of the disturbance of possession, and tlie plaintiff’s 
case upon this ^joint is put in this way. The first* mort- 
gage was executed on 3rd February 1897, and covered 
the lioiise now in suit together with certain other pro- 
perties. By another mortgage of 1901, the house alone 
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was secured. The house was never redeemed from the 
mortgage of 1897, and the possession then transferred to 
the plaintiff was held by him continuously till July 
1909, wlien it was first challenged by the defendants. 
Tliroughout this period, the defendants i)assed annual 
rent-notes to the plaintiff, and, consequently, held us 
the plaintiff’s tenants. The last of such rent-notes was 
passed on 20th June 1908, and it was not till after the 
expiry of this I’ent-note, that is July 1909, that the 
defendants, xipon demand made, refused to surrender 
possession. The period from February 1897 to .July 1909 
exceeds the twelve years prescribed by the statute, and 
the ixlaintiff relies xtpon his possession throughout that 
j)eriod as giving him an absolute title to the limited 
interest and so Justifying his claim under the covenant 
for comixensation for disturbance. In our opinion this 
contention must be allowed. TJie mortgage and the 
rent-notes are void, but the plaintiff for over twelve years 
was in possession of the limited interest as mortgagee in 
possession and in assertion of that right held adversdy 
to the defendants, who continuously attox-ned to liim. 
As against the defendants the plaintiff’s title to the 
limited interest had become absolute by July 1909, and 
it is now too late for the defendants to deny eithco' tin- 
plaintiff’s possession or their own distnibancc' of that 
possession in July 1909. If authority he needed for 
these conclusions, we may refer to Adam (Jma.r v. 
Baim BcmajV^'^ as showing that possession held under an 
alienation void under the Bhagdari Act is adx'ersc to 
the true owner, and to Budesah v. Hniiman as 
showing that possession of a limited interest, eriually 
with possession of the absolute interest, creates, wlien 
held adversely for the statutory period, an uuimjieueh- 
able ti tie. 


(y (1908) 33- Bom. 116. 


ly (1896) Bum. Ooi) 



It follows that tile plain till has a ^>'ood claim I'or com- 
pensation under the covenant. But since the mortgag-e 
is void, the amount of the claim must, under the Dam- 
dupat rule, be limited to double the principal. There 
will therefore lie a decree for the iilaintiff for Rs. 400 
with costs throughout and interest on Judgment at 
() per cent, till realisation. 

Decree varied. 

J. G. s 


APPELLATE CIVIL. 

Before Mr, Jiidiit'e ilealou and Mr. Justice Shah, 

VITIIAL RAMKIIISHNA and others (orioin'al Defendants), Appellants, 
c, PRAHLAD RAIMKMTSHNA and others (original Plaintiffs), 
Respondents."'' 

Hindu Laic — Mlkihshara ' PtiriUion by grandsons — Paternal 
step-grandmoiher entitled to a share. 

According to the Mitaksliara, the paternal step-grandmother is entitled to a 
share In the family estate when it is partitioned among her grandsons. 

Appeal from the decision of N. B. Majumdar, First 
Class Subordinate Judge of Dhulia. 

Suit for partition. 

The facts were that one Sitaram died leaving him 
surv-iving a son Ramkrishna by his first wife, and a 
widow Gangabai, his second wife. On Eamkri,shna’s 
death, two of his sons (plaintiffs) sued the other three • 
(defendants) foi- partition of the family property. ' 

The defendants contended ii%ter alia that Gangabai 
(the paternal step-grandmother) was entitled to ashai-e' 
on partition of the property and was a necessary party 
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Tlie SiTbordiimte Judge lield that Gangahai was jiot a 
necessary party to tlie suit, on the following grounds : — 

Jtlitakshdra wliicli is the autliority followed in this part oc tlie ccriiGtry sas s 
in Chapter I, section 7, verse 1 : — Let the mother also tn];o an e-puil slunvh” 
It makes no mention of tlie. grandmother. Yajnyavalkva Smriti, wln'cli is 
considered as the principal Srariti on Hindu Lavr on tins side of Inilia, rt'fers 
in Chapter II, verse 123, only to the mother and does not meiAism the 
gTaiidmotlier. Mayiikha in Chapter IV cpiotes several Sinritlcs in supprd’t 
of tlie mother's right to a share, and all of them excepting lliat oi: Vyasa 
speak only of the mother and not of the grandiiiotlicr. Vyarsa a]<)ne 
refers to the grandmother. But the author of Mayukha does not say tliat it 
was customary in his time to give a sliare to the grandmother. In Yf est and 
Buliler’s Digest of Hindu Law, p. 780, and foot-note (c) on p. 824, grand- 
mother is stated to be entitled to a share, but no authority is quoted and no 
case cited in support of that opinion. Mr. Gharpure, in liis work on Hindu 
Law, hrst edition, p. 139, says : — “ Except in Bengal a grandmother is 'not 
entitled to a share.” 

Mr. Mayne’s Hindu Law, paragraphs 479 and 480, relied upon l^y the defend- 
ants’ Vakil, speak of the law that is followed in Bengal, namely Dayahhaga. 
The law followed in Western India is discussed in paragraph 47S, hut tlm 
author mentions only thernotlier and the Siop-mother but not tlie grandmoiljor. 
There is thus no authority for Imiding that Gangahai is cniltled io a share. 
Therefore, slic is not a necessary party. 

Tlie property was accordingly ortlcretl to he parfi- 
tioiied between tlie ]plaintiffs and tlie defendants. 

Tlie defendants appealed to tbe High Court, contend- 
ing i)iter alia that Gangabai was entitled to a sjiai-o 
and was a necessary party to the suit. 

Nadlrarni, with P. B. 8hmgne, for the apiiellant.s — 
The right of the grandmother to a share on pail itiou 
of the family property by the grandsons bus been 
recognised by Vyasa and Erihaspati. The authoi-ity 
of Vyasa is acknowledged, for ha has been cited 
frequently both in the Mitaksliara and in tJie Mayvddui. 
See also Himoomanjiersaud Pandag v. Mvmtmal 
Bahooee Munraj Koonweree ^^'^ Jolly on Parti (ion, 
page 54. ; , , „ ■ , 



Tile; 

include “ paternal step-gi-aadinotlier ” : see Mandlik’s 
Hiada Law, page 44. Madaaa, Madliava, Apararka., 
Sliulapaai and Ballainbliatta all agree in giving an 
extended meaning to tlie term “ Mata ” (mother). 
See also Mandiik’s Hindu Law, page 217 : Jolly OJi 
Partition, pages 103, 137 : Macnagliten, I V, 50. : Event 
if the Mitaksliara ■ is silent on the point, the inter- ; 
pretatioii of Ma 3 ni.kha can be called in aid to snpjily the 
oiiiissioii. See G-oJahai y. Sla'imanf Shahafirao MaJoJi 
Saje Bhosle^'^ and Bai Kesserbai y . HunsraJ MorarjiS^ 

The grandmother is held entitled to a share on parti- 
tion by the grandsons, under the Mitaksliara (Badri 
Hoy v. Bhugirat Narain Dobey'^^'^) and under the ; 
Bengal School : Puma Chandra Q haler avarti y. V; 
Sarojini DehiP^ The right has also been affirmed ; ^ 
the case, of step-mother : : .md Pamodardasy M 
V. Utiamram MamMaP^ and Damoodivr Misser v. 
Genabuiiy Misra In thb former case the right of 
step-motlier to a share is based on the text of Yjmsa 
alone. B\- parity of reasoning, the grandmother should 
be regarded as Itaviug the right. 

Gadgil, with B. V. Besai, tov the respondents The 
present case is gOA^erned bj^ the Mitakshai’a, which does 
not assign any share to the grandmother either expressly 
or by implication. 

The text of Vyasa doe.s not afford much help. It is 
dillicnlt to ascertain its import in absence of context. 
All that the text means is that mothers and grand- 
mothers are entitled to shares on partition as between, 
tliemselves. See Ghose’s Hindu Law, 2nd edition, 
|)age;;28|. 

w (1904) 31 CaL 1065. 
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The text of Briliaspati does not afford any lielp. It 
is Avrongiy translated hy Colebrooke. The expression 
“ iS^amaiisha Matarastesliam^' is translated as “his 
mothers (Maiarah) take the same share.” The word 
“his” is said to refer to “father” ; and thus tiuj word 
Mafarah is taken as referring to “father’s inotherB’' 
or grandmothers. There is no ■word corresponding iu 
“ his ” in the original text. The word “ tesham ” 
means “ their ” and not “ his.” It must refer to sons. 
So regarded the text means that “mothers luvvirg sons 
and those that are sonless (step-mothers) are declared 
to he equal sharers.” See also Vivada Ohintamani, 
Tagore’s edition, page 240. 

The step-mother was recognised as entitled to share 
not on the authority of Vyasa’s text ; but on the express 
provision in Akerses 115 and 123 of Yajnyavalkya’s Smriti. 
See also Mitakshara’s commentary on verses 135 and 
136 of Yajnyavalkya. The authority of Vyasa has neAU^r 
been accepted by this Court. The decision in Danio- 
dardas Maneklal v. Uttamrmn Maneklad^^ rests 
primarily on tlie authority of the Mitakshara. See also 
Jairam v. JSfcUliid^K The commentary of Ballambhatta 
is not accepted by this Court as autJioritative : Muljl 
Purshotum v. Oiirsandas Nathcd^'^ and Bliantnin v. 
WaruhaiS^^ 

The grandmother has not been given a sliare in any 
reported cases in this Presidency. Her right, tliereiore, 
even if it existed in the time of Vyasa, has now become 
obsolete. 

The case of Purna Chandra Chakravarll v. Saro/inl 
Debd^^ is decided under the Dayabhaga School of tlindii 
Law^ The cases of Piiddimi Mookhee .Dossee v. Jianee 



Monee liadha Kisheii Man v. Bachhamm fi'^ 

and Sheo Narnln v. Janhi Prasad'^'' are against tlie 
appellants. The cases of Sibhosoondery Dahia v. 
Bussoomuity Dahkd^'> and Badri Boy v. Blingivat 
Narain Dobeip'> are distingaishable. 

a A. , r. , 

Shah, J. The interesting question of Hindu Law 
argued in this api^eal arises out of the following facts : — 
One Sitarain died leaving a son Eanikrishna and a 
widow Oangabai, the step-mother of Eanikrishna. 
Eamkrishna died in 1892 leaving three sons Vithal, 
A^ishnn and Pandharinath by his first wife, who is dead, 
and two sons — Pralhad and Dinanath by his second 
wife Bai Parvati, who is alive. Pralhad and Dinanath 
wnth their mother Parvati sued the other three sons of 
Eamkrishna for a partition of the family estate. Among 
other things tlie defendants urged that Gangabai — their 
grandmother — was entitled to a share of the property, 
that she was a necessary party to the suit, and tliat 
tlie property in suit was acquired by Bitaram. 

The learned First Class Subordinate Judge of Dhulia 
lield that the grandmother was not entitled to any sliare 
in th.c iiroperty according to Hindu Law, and accord- 
ingly disallowed tl.e objection. He decided the other 
issues in the suit, and passed a decree for the partition 
of ilie e.state in favour of the plaiiitilfs. It wus held 
that- Bai Parvati was entitled to an equal share with 
the sons of Eamkrishna. The defendants have apj)ealed 
a.guinst the decree and renewed their objection that 
Gangabai is a necessary party to the suit, as she is 
entitled to a share in the property in- suit according to 
f|||n;dtt::Lawt'; tt:-; 

cc (isco) 1-i VC. i;. m, W (1912)34 All. 505. ’ ■, t 
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We have had the point argued without going into the 
other questions arising in this appeal. The argument 
has proceeded on the footing that the property in suit 
is ancestral family property (L e. it was ancestral in the 
hands of Eainkrishna), and I have considered the 
question of laAV on that basis. I say nothing as to 
whether the whole property in suit was ancestral in 
the hands of Eainkrishna in fact or not. 

The que.stion whether Gangabai is a necessary party 
or not depends upon the view we take of her riglit to a 
share in the family property. The point that arises is 
whether a step-grandmother is entitled to a share in 
the family e.state when it is to be partitioned among 
her grandsons. It is a j)oint of first iinimession so far as 
Western India is concerned. The parties are governed 
by the Mitakshara Law. 

Mr. Nadkarni, for the appellant, argues that the word 
mata used in Yajnavalkya’s text (II, 123) is illustra- 
tive of a class and is not restricted to the natural mother 
according to its literal meaning. He relies upon the 
text of Vyasa, which is translated in Mandlik’s Hindu 
Law, at page 44, as follows : — “ The .soilless wives of the 
father are declared equal sharers ; and so are all pateiaial 
grandmothers declared equal to the motlier ”. It is 
also urged by him that the author of the Vyavahara 
Mayukha is in favour of allowing a share to the gnuid- 
niother in accordance with Yyasa’s text, and that, in tJio 
absence of any indication to the contrary in tlie 
Mitakshara the Vyavahara Mayukha should be rcail as 
supplementing the Mitakshara on the point. 

On behalf of the respondents it i.s argued by Mj-. 
Gadgil that there 'is no reason to attach any weight to 
Vyasa’s text and that Nilakantha does not express any 
opinion in favour of that text in the Vyavaliai’aM'ayukiiu. 
He further relies upon the circmnstance that there is no 
reported case in which the right of a grandinothcr to a 







share in the property on a partition among her grand- 
sons is recognised in this Presidency, and argues that 
her right, if any, has Tbeen obsolete long since. 

I have carefully considered these arguments, and 
though the point does not aitpear to me to be free from 
difficulty, I am of opinion that the grandmother is 
entitled to a share in the ancestral estate on a division 
thereof among her grandsons. 

In the first ifface, Vijnanes'wara himself does not limit 
the word mata to a natural mother, but gives an 
extended meaning to it by including all the wives of 
the father (i. e. step-mothers also). This is clear from 
the words used by him in introducing this part of 
Yajnavalkya’s text : see Mitakshara, Chapter I, section 
VII, para. 1 — Stokes’ Hindu Law Books, p. 397. That 
is how these words of Yijnanes'wara have been inter- 
preted by this Court in determining the right of a step- 
mother to a share in the estate on a division thereof 
among the sons. I am not unmindful of the alternative 
reading, which substitutes the word Matuli (of mother) 
for the word (of wives) in the latter part of 

the introductory words. But even the use of the word 
Matuli there would make no difference in the meaning 
whicli Yijnanes'wara otherwise indicates fairly clearly. 

Then comes the text of Yyasa the meaning of which 
is cleai’, and upon which the appellants naturally rely. 
The question is not about the meaning of the verse but 
about the effect to be given to it. Yijnanes'wara in his 
commentary on verses Nos. 4 and 5 of Yajnavalkya in 
tlie Achara Adhyaya points out generally the authority 
of the Smriti virriters, and says that as each of the 
Smiitis is authoritative, the points not mentioned in 
one may be supplied from the others,, but if one contra- 
dicts the other there is an option. ( 




■■ - ^ 




wi% 

1915. 


Yithal 

Bamkkishna 

-y. 

PbAHLAI) '■ 

Ramkeiseika 



THE INDIAN LAW REPOETS. [VOL. XXXIX 


1916. stated the rule enunciated hy Yijnaiies'wara with the 

^„hal suhstance thereof in my own words. Yajnavalkya is 

•MKRisHNA silent as to the right of a grandmother, and it seetixs 
to me that Vyasa’s text can be used to supplement 
Yajnavalkya’s Smriti. Vyasa is unquestionably a 
Smriti-writer of authority and though we have not the 
advantage of reading his verse with reference to the 
context in the original Smriti, the full text of Avhich is 
not available, there can be no doubt about the verse, 
which is quoted by other commentators. I do not 
consider it any strained application of the rule laid 
'down by Vijuanes'wara to give effect to Vyasa’s text as 
supplementing the rules laid down by Yajnavalkya. 

• It seems to me that taking the Mi takshara by itself 
with the text of Vyasa it is difficult to say that 
Vijnanes'wara would not allow a share to the grand- 
mother. 

This conclusion seems to fit in with the scheme of 
the Yajnavalkya Smriti on this point. The wives get 
shares if the division takes place during tlieir husband’s 
life-time, they become entitled to shares equally with 
their sons, if the division takes place after their 
husband’s death tinder verses 115 and 12.3 of tlie 
Vyavahara Adhyaya of Yajnavalkya, ■ and there is 
nothing unreasonable or incongruous in their obtaining 
shares equally with their grandsons if the division 
happens to be effected by their grandsons. 

It may be mentioned that the view, whicli I take f)f 
the Mitakshara on this point, is by no means singular. A 
commentator like Apararka on the YaJnavalljya Smriti 
comes to the conclusion that the word mafa is to be 
taken as indicating step-mother and others and quotes 
Vyasa’s text in support thereof: see Anandashrama 
Sanskrit Series, Vol. 46, p. 730. In the Balambhatti, 
which is a commentary on the Mitakshara. tli 
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I refer to these works as showing merely that the view 
I take of the Mitakshara is a reasonably possible view 
and not as suggesting that they ought to form a basis 
for adopting that view. In Bengal the same conclusion 
as to the right of the grandmother to a share under the 
Mitakshara is accepted ; see Badri Boy v. Bliuyivat 
Narain D6bey^'>. 

The fact, however, remains that Yijnanes'wara is silent 
as to the right of the grandmother. In such a case we 
can and must invoke the aid of the Yyavahara 
Mayukha and try to harmonise it with the Mitakshara 
if and so far as it may be reasonably possible to do so. 

This brings me to the Yyavahara Mayukha, On a 
careful perusal of Chapter lY, section lY, paragraphs 18 
and 19 (Stokes’ Hindu Law Books at page 52 or 
Mandlik’s Hindu Law at page 44), it is clear that 
Nilakantha brings in the step-mother and the grand- 
mothers on the authority of Yyasa’s text. I am unable to 
accept the suggestion made on behalf of the respondents 
that Nilakantha simply quotes the text of Yyasa but 
expresses no opinion of his own. The verse is intro- 
duced to i)oint out the share of the step-motlier and the 
grandmothei’, and at the end the author says that by the 
word sarvali (all) even paternal step-grandmothers are 
included. It is true that Nilakantha does not in terms 
indicate his approval of Yyasa’s rule ; but I think it is 
clear from the context that he favours Yyasa’s view, and 
apparently quotes Yyasa to Justify the inclusion of 
step-mothers and grandmothers. At least it is safe to 
say that Nilakantha does not bring in the step-mother 
except under the authority of Yyasa, and to that extent 
Nilakantha has been understood by this Court as 
confirming the Mitakshara viev? in the case of Damo- 
dardas ManeklalY. Uttamram Mdne'klal^'^ . I conmder 
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it reasonably possible to harmonise the Maynldia and 
the Mitakshara on this point and I think that ought to 
be done. 

The only ai-gnment of some weight that remains to 
be noticed is that the right of the grandmother is 
obsolete. This argnment is based upon the absence of 
any reported case recognising the right of the grand- 
mother. This argnment was nsed when the question 
as to the step-mother’s right to an equal share with the 
sons came to be considered for the first time. Sir Charles 
Sargent, C. J., however, rejected it, and it seems to me 
that his observations on this point in the case of 
JOamodardas ManeTdal y. TJttamram ManeMal^'* aj)ply 
with greater force to the case of a grandmother. In 
Western India the right of a mother to a share on a 
partition after the death of the father is not treated as 
obsolete, and I see no reason to suppose that the right 
of the grandmother is any more obsolete than that of 
the mother. I am unable to see any valid reason for 
refusing to recognise the one while recognising the 
other. 

Mr. Gadgil has relied upon the case of Sheo Narain 
V. Janhi PrascuW^ in support of his argument. It is 
not necessaiy to examine the reasons given by the 
learned Judges in support of the conclusion they 
arrived at as they expressly declined to consider such ;i 
ease as we have to decide. They observed as follows 
after referring to the text of Vyasa ; — “ Therefore, if in 
any case the grandmother would be given a share, it 
would be in the event of a partition between sons after 
the father’s death. On this point we exjiress no oj^inion, 
as the case before us is not one of partition after the 
father’s demise. ” 

It follows, therefore, that Gangabai, the step-granrl- 
mother, is entitled to a share in the family estate with 
a.' (1892) 17 Bom. 271 at p. 287. ( 2 ) (1912)34 111.505. 


her grandsons, and is a necessary party to the partition 
suit. The plaintiffs should he allowed to join her as a 
defendant now. 

I do not wish to say anything as to the extent of her 
share, as the point is not argued, and as it is not desir- 
able to deal with it in the absence of the grandmother. 
The determination of the extent of a grandmother’s 
share may present difficulties according to the varying 
conditions, under which the partition may come to be 
effected. But, in my opinion, this is a simple case of its 
kind and need not present any difficulty. 

The result, therefore, is that the decree of the lower 
Court is reversed and the case sent back to the lower 
Court for disposal according to law, after Gangabai has 
been joined as a defendant. 

All costs to be costs in the suit. 


Heatok, J. : — I agree. 


'Decree reversed. 

E. E. 


APPELLATE CIVIL. 


Before 8ir Basil Scott, Ki,, Chief Justice, and Mi\ Justice Batchelor. 

THE DAMODAE MOHOLAL GINNING and MANIJFACTUEING 
COMPANY, Ltd. (ohigjnal Opponents), ApplicAxNts, v. NAGINDAS 
MAGANLAL (original Petitioner), Opponent,*'\ 

Costs — Taxation — Application hy a person for being registered as a share- 
holder in a ComjKiny — Indian Companies Act (VI of 18B2), section 204— 
High Court B:ules, Rule 704 — High Court Mammal of Circulars, 

Chapter VIIL 

To I'cgulate costs incurred in obtaining an order from tlie District Court to 
register tlic applicant as a sliare-holder of a- Company, recourse must be bad to, 
the High Court Manual of Civil Circulars, 1912, Chapter VIII, and not to 
High Court Pules (Original Bide), Eule 704 framed under section 254 of . 
the Indian Companies Act (VI of 1882). * \ 

® Application No. 240 of 1914 under the extraordinary Jurfsdietion., j 

u.M— a',.. ' ' “ " ' . > , ' ^ . 
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Application under extraordinary jurisdiction 
(section 115 of the Civil Procedure Code, Act V of 1908) 
against an order passed by B. 0. Kennedy, District 
Judge of Ahinedabad, in Miscellaneous Application 
No. 235 of 1913. 

One Nagindas Maganlal applied to the District Court 
of Ahinedabad to obtain an order to register him as a 
share-holder of the Damodar Moholal Ginning and 
Manufacturing Company, Limited, at Ahinedabad and 
to rectify the register accordingly. 

The application was allowed with costs. 

The applicant drew up a bill of costs on the scale 
indicated in Rule 704 of the High Court Rules (Original 
Side). The District Judge allowed the bill on the above 
principle of taxation, on the following grounds : — 

“ I cTiH of opinion that the High Couit’s Bales do authorise the charging of 
costs by pleaders at the rates prescribed by Fade 704 in respect of all proceed- 
ings under tlie Companies zlct, even if siicli proceedings are taken in the 
District Court and this seems to be the practice of this Court.” 

The Company applied to the High Court. 

T. i?. Desai, for the applicant : — Rule 704 apiolies only 
to iiroceediiigs in winding-up matters or matters relating 
to the reduction of capital or sub-division of sliares : 
see section 254 of Act VI of 1882. Proceedings like 
the present are governed by Chapter VIII of tlie 
Manual of Circulars. 

K. N. Koyajee, for the oiiponent : — Rule 704 is very 
wide in its terms and must be regarded as liaving been 
framed under section 15 of the High Courks Act. 
“ Rules under the Indian Companies Act, 1882,” mean 
“Rules to be observed in matters under tlie Indian 
Companies Act, 1882.” 

Scott, C. J. : — The opjioiieut, in Novemix'r 1913, 
applied by Miscellaneous Application No. 235 of 1913 
to the District Judge of Ahmedabad for an oi’iier that 



he should be registered as a share-holder in the Damodar 
Moliolal Ginning and Manufacturing Company, and his 
application was allowed with costs. The pleader- for 
the opponent, thereafter, presented a bill of costs 
prepared as if it were an Attorney’s bill on the Original 
Side of the High Oonrt, and that bill has been referred 
by the District Judge to the Taxing Master of this 
Court for tax-ation, the learned District Judge being of 
opinion that the High Court’s Kales had authorized a 
charging of costs of pleaders at the rates si^ecitied by 
Rule 701 in respect of all proceedings under the 
Companies Act. It has been pointed out to us by the 
pleader for the applicaut-Compaay that the power of 
the High Court to make rules specially relating to 
Company-applications is conferred by section 254 of the 
Indian Companies Act (VI of 1882), and that power is 
limited to making rules concerning the mode of proceed- 
ing to be had for winding up a Company, and for giving 
effect to the provisions contained as to the reduction 
of capital and the sub-division of the shares of the 
Company. If this proceeding does not fall under any 
of those categories, it could not have been a proceeding 
regulated by those rules made by the High Court under 
its powers under the Indian Companies Act. For the 
purpose of regulating the costs in other proceedings in 
Company matters, recourse must be had to rules framed 
by the High Court under its rule-making power under 
the High Courts Act. Tiiose rules will be found in 
Chapter VI 1 1 of the Manual of Circulars of the Bombay 
Fligli Court for the guidance of Civil Courts and - 
Officers subordinate to it (edition of 1912). We set aside 
the order of the District Judge and remand the case 
to iiim for disposal on the question of costs. No costs • 
on either side of this application. ; , „ ' 
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BOMBAY COTTON MANUFACTURING COMPANY, 
Defendants, v, MOTILAL SHIVLAL, Plaintiff. 

[Oh appeal fvoin tlie Pligli Court of Judicature at Bombay.] 

Appellate Court — Discretlori of Appellate Court in the consUlerat’ion of 
evidence — Interference witli findings of fact of Judge udio sees and hears 
the witnesses, ride as to — Pronouncement of Trial Judge as to credibility of 
wltiesses not to he set aside on a mere calcidation of prohahllitles hy Court of 
Appeal — Relevancy of cross-examination to credit — Trial Judge's opinion ioi 
evidence upheld. 

'Whilst it is doubtless true that on appeal tlie wliole case, including tlie facts, 
is within the jurisdiction of. the Appellate Court, it is, generally speaking, 
undesirable to interfere mtli the findings of fact of tlie Trial Judge who sees 
ami hears the witnesses, and has the opportunity of noting their demeanour, 
c.B]iecially in cases where the issue is simple, and depends on the credit which 
attaches to one or other of conflicting witnesses. Nor should the pronounce- 
ment of the Trial Judge with respect to their credibility be put aside on a 
mere calculation of probabilities by the Court of Appeal. 

In, nialdng these observations, their Lordships said they had no desire t(.> 
restrict the discretion of the Appellate Courts in India in tlie consideration of 
evidence. They only washed to point out that wdiere the issue is simple and 
straightfoiwvard, and the only question is which set of witnesses is to he 
]>clieved, the vei'dict of a Judge trying the case should not be lightly dis- 
regarded. 

Cross- exaniiiiation to credit is necessarily irrelevant to any issue in the 
{ictxdn ; its relevancy consists in being addressed to the credit or discredit of 
tlie witness in the box so as to show that his evidence for or against the 
relevant issue is untrustworthy. ‘‘ It is most relevant in a case ”, their Lord- 
ships said, “ like the present wdiere everything depends on the Judge’s belief 
or disbelief, in tlie witness’s story : and to excuse him and actually accept In’s 
story on the ground that he was uncomfortable wdien he wars showm to be a 
fraudulent falsifiei* of accounts is to adopt a course wiiicli their Lordships can- 
not follows” 

On the evidence in the case their Lordships reversed the deeisifai of tho 
Appellate Court, and upheld that of the Trial Judge. 

Present : — Lord Dunedin, Lord Shawq Sir George Faiwvel I, 8ir Jolm Edge 
and Mr. Ameer All, 


VGL. XXXIX.] BOMBAY SBEIES. 

Appeal 17 of 1914 fi'om a judgment and decree 
(5th February 1912) of the High Court of Bombay in its 
appellate jurisdiction, which reversed a judgment and 
decree (24th July 1911) of a Judge of the same Court 
sitting in the exercise of its original jurisdiction. 

The only question for determination on this appeal 
was as to whether an item of Es. 2,00,000 shown in the 
banking accounts between the appellant Company and 
the respondent, purporting to be an advance by the 
latter to the former by way of fixed deposit, was 
properly debited to the appellant Company. 

The respondent was a Banker in Bombay carrying 
on a large business which was managed and conducted 
by his munim, Jeynarain Hindumal Dani. 

The Agent and Managing Director of the appellant 
Company up to the time of his death in August 1909, 
was one Dwarkadas Dharamsey, who was also the 
Agent and Managing Director of two other companies 
in Bombay, the Tricumdas Mills Company, Limited, 
and the Lakhmidas Khimji Spinning and Weaving 
Company, Limited, both of which were in December 
1908 hopelessly insolvent, while the appellant Company 
was perfectly solvent. 

On 28th December 1908 the two insolvent companies 
were largely indebted to the respondent in respect of 
advances made by him through Dani (who was him- 
self, and had been from 1905, a Director of the Tricumdas 
Company) at the instance of Dwarkadas Dharamsey. 

There was then due to the respondent by the 
Tricumdas Company Es. 1,50,000 on fixed deposit, and 
Es. 1,40,000 on current account, and by the Lakhmidas 
Company on fixed deposit Es. 1,5|0,000, and the same 
amount on current account. ,, , . ; . . ; , ' ^ 

On 26th December Dani. suggested to D.watkadas 
Dharamsey that the amounts due on^ eUTread' 
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by the two companies sliould be reduced, and they came 
to an arrangement to effect that result by shifting the 
indebtedness of the two companies for Es. 2,00,000 
on to the appellant Company, the respondent thereby 
having a solvent company instead of an insolvent one 
as security. No money was intended to pass, nor did 
any pass in this transaction ; but two cheques for 
Rs. 85,000 and Rs. 1,15,000 were drawn by the Tricnmdas 
and Lakhmidas Companies respectivelj^ on the Bank of 
Bombay in favour of the re,spondent. These cheques 
were sent to the cashier of the appellant Company, 
giving him at the same time instructions not to present 
them to be cashed by the Bank, and a receipt for 
Rs. 2,00,000 was given by Dwai'kadas Dharamsey . as the 
respondent’s agent. Entries were then made in books 
of the three companies by which it was made to appear 
that the appellant had received Rs. 2,00,000 in cash 
from the respondent, the Tricumdas Company appeared 
to have repaid Es. 85,000 to the respondent, and to have 
received Rs. 2,00,000 from the appellant, and the 
Lakhmidas Company was made to appear to have repaid 
Rs. 1,15,000 to the respondent, and to have received 
that sum fi’om the Tricumdas Company. After these 
entries had been made the two cheques for Rs. 85,000 
and Es. 1,15,000 were destroyed by Dwarkaclas Dhar- 
amsey without ever having been presented to the Bank 
for realization. The result of the entries was to make 
the respondent appear to be a creditor of the appellant 
Company for Rs. 2,00,000, and to be no longer a creditor 
of the Tricumdas and Lakhmidas Companies. No 
consideration whatever was received by the appellant 
Company in these transactions. 

On 27th February 1909 the pretended fixed deposit of 
Rs. 2,00,000 was renewed by Dani and Dwarkadas 
Dharamsey for a further period of three months expir- 
ing on 27th May 1909, on which date a sum of 



Rs. 2,00,000 was paid by Dwarkadas Dliaramsey out of 
the moneys of the appellant Company to and was 
received by the respondent as being the repayment of 
the fixed deposit. 

After the death of Dwarkadas Dharamsey the appel- 
lant Company was compelled to go into liquidation 
owing to the mismanagement of its affairs by its agent ; 
but subsequently the liquidation ijroceedings were 
withdrawn, its business was re-started under new 
agents, and the facts above stated were discovered in 
connection with the above transactions. 

On 6th x^pril 1910 the respondent brought against the 
appellant the suit out of which this appeal arose, . 
claiming to recover the sum of Rs. 1,23,769-13-3 as the 
balance due to him on the accounts between them. 

The appellant Company defended the suit, and con- 
tended that the item of Rs. 2,00,000 debited to it in the 
accounts was a fraudulent one, that it did not represent 
a read transaction, and that the appellant Company was 
not liable, as upon the accounts being joropeiiy taken 
there would be a balance due to the Company. 

The first Court (Beaman J.) as to the nature of the 
transaction held that it was a fraud upon the apj)ellant 
Company, to which the respondent’s agent was a party, 
and of which he had full knowledge, that the appellant 
had received no consideration for the transaction, and 
was not estopped from raising the case of fraud upon 
the accounts ; and he ordered a reference to the attor- 
neys of the parties to settle the accounts, and to find 
out how much was due on either side, after excluding 
the disputed debit item of Rs. 2,00,000 ; and eventually 
when the result of the reference was reported, he made. ' 
a decree directing the respondent to pay to the appel-. ': 
lant Company the sum of Es. 1,17,633 with (interest : 
and costs. > 
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The material portion of the findings in the judgment 
as to the nature of the transaction, and as to the evid- 
ence of the witnesses on either side was as follows : — 

These facts, upon which the defendant Company relies, are established, I 
think, beyond all reasonable doubt not only by the evidence most reluctantly 
given by the plaintiff himself under cross-examination, but finally and fatally, 
by the evidence of Dwarkadas Dharamsey’s two sons, Devji Daruodhar and 
Tricumdas 'Dwarkadas. Very seldom indeed has a party, in these Courts, such 
serviceable, clear-headed, and as it appears to me absolutely truthful witnesses 
as these two boys to offer in support of his case. The searching and des- 
tructive cross-examination of the plaintiff indeed could have left little doubt 
as to the true character not only of the man himself but of this transaction. 
Had any such doubt, however shadowy, remained, it must have been completely 
dispelled by the evidence of Devji Damodhar and Tricumdas Dwarkadas. And 
it is noteworthy, that the plaintiff made no serious attempt to shake these 
witnesses upon any mateiial point of the story they had told. Indeed it was 
quite evident from their demeanour in the box that any such attempt would 
have been futile. 

Thus tlien we lind that in December 1908, a merely paper transaction was 
entered into witli the object of shifting the plaintiff’s security, from the 
Tricumdas and Lakhmidas Mills to the defendant Company. The evidence of 
Devji, and in a less degree of Tricumdas, proves most conclusively, that rlie 
whole of this transaction was entered into, not only, with the knowledge of, 
but at the suggestion and deliberate instigation of tlie plaintiff himself. At 
that time, as I have said, quite apart from this evidence, it is abundantly clear 
that he was pressing Dwarkadas Dharamsey for more and better securit^T 
Upon that part of the case, we have the evidence of the plaintiff himself, of 
Devji, and' of Merwanji, a member of the firm of Bicknell, Merwariji and 
Rorner,. and the diary of the latter. The plaintiff attempted stoutly to mainiain 
that he was not in the least anxious about the security he had for the l(.»ans 
he had made to the Tricumdas and the Lakhmidas Mills, but that as Dwarkadas 
Dharamsey was taking further loans as well for himself personally as for those 
Mills, the question of additional security had become important. Merwanji ’s 
diary is very significant upon this point. It contains an inteipolatiou showing 
that the negotiation had reference not only to security for loans inade lo llie 
Mills, but also for loans to be, made in fiikiro to Dwarkadas DiHiramse>' 
personally. IShjw the interview appears to have occurred on the 26lh, December 
1908, and Merwanji says that he dictated his notes 2 or 3 clays later witlh,)iu 
the interpolation and as presumably therefore representing the pr<?dominant 
impression left^on Merwanji’s mind , by tliat interviews The note entirely 
supports the defendants contention, vk, that the plaintiff was desperaiely 



pliiii 

anxious to obtain further and better security for the monies he had deposited 
with the Mills. But Merwanji says that Dwarkadas Dharamsey came to him 
pei'sonaliy and asked to have his note of interview. When the note was read, 
it was Dwai-kadas who suggested making the interpolation. The materiality 
of this is, of course, to show why the plaintiff had recourse to this curiously 
involved transaction of the 28th December 1908. The foundation of the 
jilaintitf’s case is, that the plaintiff; knew that his money in the Tricumdas and 
the Laklnnidas Mills was very unsafe and desired to exchange his investment 
there at any rate partially and to the extent of these two lacs foi* the safe 
investment in the defendant Company. The plaintiff’s case must necessarily 
largely depend upon the evidence given hy the plaintiff himself, weiglied 
against tlie evidence of the two sons of Dwarkadas for the defendant. I have 
already expressed the very high opinion I formed both of the trutlifnlness and 
<,.*] ear-1 leaded ness of tliese two boys. Perhaps the less said about the quality of 
Daiii’s evidence the better. No one who reads it patiently from beginning to 
end could doubt tliat lie is a thoroughly unscrupulous, untrustworthy and 
untruthful man. Yet this is not so apparent upon the paper record as it avcis 
while the witness himself w^as under cross-examination. He is of that class 
of men, so addicted, I presume, to tortuous and underhand dealings that he is 
literally afraid to give a plain answer to the simplest question. His eiamiii- 
atiou occupied probably three times as long as it should have done owing to 
the witness’ obstinate prevarication and attempts to fence with every question. ■■ 
It appears to me shocking that a man of such character, as Dani thus revealed 
himself in tlie witness box, is to be entrusted in a great commercial city like 
Bombay witli the management of great concerns involving probably the 
fortunes of thousands of persons. Forming my opinion merely upon the 
witness’ examination here and the facts which have come to light in connection 
with this dealing, I should say that he, and men like him, enter into and 
employ all the methods of Western commerce without having the faintest 
appreciation or sense of commercial honesty, which is usually supposed to 
underlie and be the basis of our commercial system. We have it, I say, not 
as a matter of inference, but on the direct and sworn testimony of witnesses who 
vannot 1)0 disbelieved, that the plaintiff himself suggested and insisted upon 
carrying out this fraud upon the defendant Company so that nothing is left 
really in uncertainty.” 

An appeal by the respondent was heard by an Appel- 
late Bench of the High Court (Sir Basil Scott, 0. J. and. 
Eussell, J.) who held that the appellant Company had 
failed to make out the case of fraud set up, and they" 
accordingly made a decree for the respondent reversing 
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Scott, 0. J. (after pointing out tliat “tlie defend- 
ant’s success depends entirely on proof of a fraud 
between Dwai-kadas Dkarainsey and Daui, the onus 
being on the defendant,” and submitting the whole of 
the evidence to a detailed examination) continued .- — 

The defendants, however, contend that the transactions in question were in 
reality part of a fraudulent scheme by which Dani to save his master from loss 
foisted the liability of the debtor Companies on the defendant Company. If 
this was Dani’s intention it is not clear why he did not withdraw the whole of 
the plaintiff’s money lying on current account with tlie Tricunidas and Lakhmi- 
das Companies and he continued from January to April to advance large sums 
to the Tricumdas Company on current account. In January 1909 its indebted- 
ness to the plaintiff on ciuT'ent account increased by Es. 25,000, in F ebruary by 
Bs. 85,000, ill March by • Rs. 34,000. In April the plaintiff advanced 
Bs. 1,30,000 and w’as paid Bs. 2,35,000. It was only in that month that for 
the first time in 1909 the payments by the plaintifE to the Company were not 
largely in excess of his receipts fi’om it. 

The circumstances above detailed appear to ns to be inconsistent with any 
fear on the part of Dani that his master \70uld lose the money whicli was 
owing to him by the Tricumdas Company on the 27tli of December and to 
afford no indication of any motive for the perpeti-ation of the fraud attributed 
to him. Moreover the handing by his son of the tivo cheques of tbe debtor 
companies to the clerk of the defendant Company and the taking of an 
ackhowiedgment for the same from Parshotam JeewTuidas seems absurd 
conduct if Dani was not prepared to fulfil his contracts of loans with tlie 
ilefendant Company and kneiv that the cheques he %vas handing over would not 
]>e honoured. 

The defendant’s case does not however depend purely upon inferences to 
lie drawn from the condition of the Tricumdas Company’s accounts, for they 
produce a witness who gives direct evidence in support of tlie allegations of 
fraud on the part of Dani. This witness is Devji, the son of Dwarkadas 
Dharamsey. His story appears in the evidence on page 105 (read). The 
learned Judge has believed this story and disbelieved Dani’s denial of any 
fraudulent suggestions on his part. He says ‘These facts upon which ih(». 
defendant Company relies are established, I think beyond all reasonable doubt, 
not only by the evidence most reluctantly given by the plaintiff (7. Dani) 
himself under cross-examination, but finally and fatally by the evidence of 
Dwarkadas Dharnisey’s two sons, Devji Damodliar and Tricumdas Dw'nrl-iadns. 
Very, seldom indeed has a party in these Courts such serviceable, clear-head- 
ed and as it appears to me absolutely truthful witnesses as tlieso tw’o Ijoyw 
to ofier in support of his case. The searching and destructive cross- 



exaniinatioM of tlie plairitifi: indeecl cOnld liaye , left little doubt as to 
tlie true character iiot only of the man himself but of this transaction. Had 
any such doubt, however shadowy, remained, it must have been completely 
dispelled by tlie evidence of Devji Damodhar and Tricumdas Dwarkadas and 
it is notewortliy that the plaintiff made no serious attempt to shake these 
vutnesses on any material point of the story they had told ’ ; and further on 
he says ‘ The evidence of Devji and in a less degree of Tricumdas proves most 
couelusively that the whole of this transaction was entered into not only with 
tlie kno\\" ledge of but at the suggestion and deliberate instigation of the 
plaintiff himself.’ ‘ We have it . . . on the direct and sworn testimony of 
witnesses who cannot ])e disbelieved that tlie plaintiff liimself suggested and 
insisted upon carrying out this fraud upon the defendant Company so that 
nothing is left really in uncertainty.’ 

“ This appreciation of the oral evidence has been subjected by the appel- 
lant’s Counsel to various criticisms and in particular it has been pointed out 
that the learned Judge was iu error in supposing that Tricumdas Dwarkadas 
gave any evidence relating to the transaction impugned. Pie only deposed 
to the taking of a bribe by Dani on a subsequent occasion which evidence 
was irrelevant and inadmissible, and to transactions iu April and May 1908. 
This criticism appears to us to be sound. . Tricumdas is not recorded to have 
given any evidence relating to the disputed transaction of tlie 28t]i of Decem- 
ber. We will hereafter discuss the question of the relevancy of liis evidence 
as to bribes. The oral evidence of the' impugned transaction therefore resolves 
itself into assertion liy Devji and denial by Dani with, as it seems ‘to us, the 
probabiliiies strongly in favour of Dam’s story. The onus is on the defend- 
ants to make out tlieir case of fraud and we are unable to accept as conclusive 
the judgment of the lower Court as to the veracity of the defendant’s witness 
That Devji was a prepossessing witness and that Dani gave his evidence badly 
may bo conceded without affecting our final conclusion. Dani came into the 
box knowing that he wxis charged with the commission of a fraud and was 
at once attacked iu a seaj-ebing cross-examination upon his weakest ispot, the 
]>a1ance sheet of 1907, not a very relevant point in our opinion but a point 
upon winch he was quickly placed in an uncomfortable position and reduced 
to slmfiiiiig answers. When however the story of the events of the 26th , 
and 28tli of December is reached his evidence on perusal seems straightforward • 
and convincing enough,” ^ ' - 

Kiissell, J. concurred adding tliat “In my opinion 
the evidence of the witness Devji cannot and does not 
outweigh that afforded by the facts and probabilities , ; 
and documeiits in the case which have been so fully :■ 
d ealt with in the judgment just delivered.” " ■ • ■ • ’ 
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Devji’s evidence was considered by the Appellate 
Court to be inconsistent with certain established facts, 
and not to have been corroborated in regard to matters 
on which if it was true corroboration would have been 
possible, and for these and other reasons they declined 
to accept it as proof of the fraud alleged. 

On this appeal, 

Upjohn, K. O. and A. M. Dunne, for the appellants, 
contended that.the transaction in question was a fraud 
upon the appellant Company, to which the respondent’s 
agent was a party, aUd it was submitted that the trans- 
action was without any consideration, and was iMra 
vires, invalid, and void. The sum of Rs. 2,00,000 which 
purported to have been dealt with in the transaction 
was not required or enjoyed by, or for the purposes of 
the appellant Company, its only use or purpose was 
to cover a pretended loan or advance by the appellant 
Company to two insolvent companies, and it was 
carried out solely for^the benefit of the respondent, and 
in fraud of the appellant. The judgment of the Trial 
Judge, it was submitted, was correct, and in the conflict 
of opinion on the evidence, and as to the credibility 
of the witnesses, the decision of the Trial Judge who 
had seen and heard the witnesses was to be preferred 
to that of the appellate Court, formed greatly on 
inference and conjecture, and should be followed. 
Reference was made to Khoo Sit Hoh v. Lim Thean 
Tong^'^ •, The Alice mid the ‘‘^Princess Alice'^^'^ •, 

and Montgomerie ^ Co., Limited v. Wallace- James'^'^. 
There was no rule to prevent the House of Lords 
from expressing their opinion on the evidence, even 
against concurrent judgments on facts. 

w [1912] A. C. 323 at pp. 325, ® (18S8) L. E. 2 P. 0. 245 at 

332. ^ p. 252. 

' [1904] A. 0. 73 at p. 76. 
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Sir R. Finlay, K. C. and Fenworthy Brown, for tlie 
respondent, contended tLat tLe Appellate Court had 
rightly held that no fraud had been established against 
the respondent or his agent ; and that even if the fraud 
alleged had been proved ■with regard to the deposit 
receipt of 28th December 1908 for Rs. 2,00,000, the 
appellant Company would not, owing to their conduct 
before the suit as disclosed by the evidence, have been 
entitled at the date of suit to avoid the transaction 
impeached. Admitting that the opinion of the Judge, 
who has heard the witnesses, was entitled to great 
weight, this was, it was submitted, not a case to which 
the decisions in the cases cited for the appellant were 
applicable. Reference was made to the Evidence Act, 
sections 157 aird 159, as to coiToboration by witness of 
former testimony, and refreshing memory of witness. 

The appellant was not called upon to reply. 

1915 February 25th : — The judgment of their Lord- 
ships was delivered by 

SiE Geoege Faewell This is an appeal from a 
Judgment and decree of the High Court of Bombay in 
its appellate Jurisdiction reversing a Judgment of the 
High Court in its original Jurisdiction. The question 
at issue is one of fact. The respondent is a banker and 
money-lender against whom personally no imputation 
is made ; his manager was one Dani. Dani was on 
intimate terms with one Dwarkadas, and Dwarkadas 
was for some years, until his death in August 1909, 
Agent and Managing Director of the appellant Company, 
and of two other Companies, the Tricumdas and the 
Lakhmidas ; in 1908 the appellant Company was "a 
flourishing and solvent Company, and the two other 
Companies were largely insolvent ; and both were 
heavily indebted to the respondent for advances, to the ; 
amount of about 5| lacs. The respondent was prei^i^ • 
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Dwarkadas for further and better security in respect 
of these sums, and also of other monies advanced by 
the respondent to Dwarkadas personally ; and Daiii 
and Dwarkadas accordingly arranged to shift part of 
the indebtedness of the .Tricumdas and Lakhmidas 
Companies on to the appellant Comi^any. This arrange- 
ment was carried out by entries "which can only be 
characterised as a barefaced swindle. Dani procured 
two cheques, one from the Tricumdas Company for 
Rs. 85,000, and one from the Lakhmidas Company for 
one lac and Rs. 15,000, and sent them over by his son 
to the ofllce of the appellant Company, to be placed to 
their credit, but simultaneously Dwarkadas through 
his son Devji Damodhar teleiDhoned to the cashier of 
“' that Company not to present the chequ.es, but to await 
further instructions ; the two amounts were entered 
in the appellants’ books to their credit and appear as : — 
“ Rs. 85,000 cheque 1 in number drawn on the Bank of 
Bombay (bearing) No. 95500 S.S., and 1,15,000 cheque 
drawn on the Bank of Bombay bearing No. 7. 94950 
S.S. No. 2.” The two cheques were then destroyed by 
Dani’s orders. It is difficult to suggest any object for 
this transaction of drawing and paying in cheques for 
the purpose of being entered with every circumstance 
of identification and reality, and then of immediate 
destruction without presentation, except fraud. Tl:ie 
transaction was merely a paper one for the purpose of 
shifting the respondent’s security from the two insol- 
vent to the one solvent company. The Judge of first 
instance has heard the evidence, which depends on 
the credit to be attached to the two sons of Dwai’kadas 
on the appellants’ side, and to Dani on the respondent’s ; 
he has stated that he has seldom seen in the box “ such 
serviceable, clear-headed and absolutely truthful 
witnesses ” as the two sons or a more “ thoroughly 
unscrupulous, untrustwoi’thy, and untruthful man"’ 
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than Dani, and he finds that the transaction was a 
deliberate fraud on the appellants. The Appellate 
Court refused to accept as conchisive the judgment of 
the lower Court as to the veracity' of the witnesses. It 
is doubtless true that on appeal the whole case, includ- 
ing the facts, is within the jurisdiction of the Appeal 
Court. But generally sijeaking it is undesirable to 
interfere with the findings of fact of the Trial Judge 
who sees and hears the witnesses and has an opportu- . 
nity of noting their demeanour especially in cases 
where the issue is simple and depends on the credit 
which attached to one or other of conflicting witnesses. 
Nor should his lironouncement with respect to their 
credibility be put aside on a mere calculation of pro- ’ 
babilities by the Court of Appeal. In making, these 
observations their Lordships have no desire to restrict 
the discretion of the Appellate Courts in India in the 
consideration of evidence. They only wish to point 
out that where the issue is siniiDle and straightforward 
and the only question is which set of witnesses is to be 
believed the verdict of a Judge trying the case should 
not be lightly disregarded. 


With all respect to the Appellate tribunal, their 
Lordships cannot accept their reading of the facts and 
inferences. They find no such contradictions or impos 
sibilities in the evidence of the two witnesses whom 
the Trial Judge in this case has believed to justify their 
preferring the opinion of the Appellate Court formed 
on the written record to his deliberate conclusions 
after hearing it in Court. Again, several of the conclu- 
sions of fact adoiJted by the Appeal Court appear to their 
Lordships to be quite mistaken, e.g., that Dani had no 
reason to fear and did not fear that the respondent would 
lose the money owing to him by tjieTricumdas Company: 
1 1 would serve no useful purpose to. comment in detail 
on the Judgment of the Appeal Court, but their.; Lord- 
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ships feel bound to take exception to the Chief Justice’s 
statement that the cross-examination of Dani, -which 
convicted him of being party to a false and fraudulent 
balance sheet of the Triciirndas Company, was “ not a 
very relevant point,” and that Dani was prejudiced 
thereby by being placed “ in an uncomfortable position 
and I’educed to shuflBing answers.” The observation 
might be of disastrous effect if accepted. Cross- 
examination to credit is necessarily irrelevant to any 
issue in the action, its relevancy consists in being 
addressed to the credit or discredit of the witness in 
-- the box so as to show that his evidence for or against 
the relevant issue is untrustworthy ; it is most relevant 
in a case like the present where everything depends on 
the Judge’s belief or disbelief in the witness’s story, 
and to excuse him and actually accept his story on the 
ground that he was uncomfortable when he was shown 
to be a fraudulent falsifier of accounts is to adopt a 
course which their Lordships cannot follow. 

Their Lordships will humbly advise His Majesty 
that the judgment of the Appeal Court be set aside and 
that of the High Court in its original jurisdiction be 
restored and that the respondent do pay the costs of 
this appeal. 

Solicitors for the appellants ; Messrs. T. L. WilsQ}i 
4- Co. 

Solicitors for the respondent : Messrs. Latteys & 
Hart. 

Appeal allowed. 


J. V. w. 
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MOTABHOY MULLA ESSABHOY, Defendant, iMULJI HARIDAS, 

Plaintiff. 

[On appeal from the Higli Court of Judicature at Bombay.] 

Evidence Act (J of 1872), section 92, and proviso {2) — Suit on promissory 
note — Plea of cm oral agreement purporting to vary note— Admission iti 
pleadings — Achnissmt sicbject to condition — Absence of substantive proof 
of oral agreement — Onus of proof , 
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a, 4,. 26/^ 


Although thei’e are cases' where it is allowable to urge an oral agreement 
which would have the effect of leaving matters otherwise than if they had 
depended on the written agreement alone, the oral agreement must be clearly 
proved, and the onus of doing so is on him who sets it up. 

! In a suit on a promissory note dated 23rd December 1907, executed by the 

I defendant (appellant) and a firna of H. C. and payable on demand, the 

I ^ defendant pleaded that by an oral agreement between the parties his liability, 

I on the note was to cease on 30th January 1908, a simple acknowdedgment 

I by H.' C. being then substituted for the note. The plaintiff stated in 

his plaint that the defendant’s liability was only to come to an end at the 
date named provided he had then received full security for advances he had 
made to H. C., which were only partially secured. The parties went 
to trial and w'ere allowed to give evidence, on which the Trial Judge in the 
High Court taking it as admitted that tlie defendant’s liability ceased on 30th 
I January 1908, and not accepting as proved the allegation of the plaintiff as 

to further security, decided in favour of the defendant, and dismissed the 
^ suit. The Appellate Court reversed that decision holding that evidence of 

' tlie oral agreement was inadmissible tinder section 92 of the Evidence Act 

I Held hy the Judicial Committee that a mere amendment of the pleadings 

j, would have brought the defendant’s contention witliin proviso (2) of sec- 

^ tion 92, as being an oral agreement as to, which the promissory note was 

silent, and ’which was not inconsistent with its terms.” In that view their 
Lo)-dsliips were of opinion that it would not be satisfactory to decide again*st 
j the defendant without considering the evidence, and .they held that the 

f , failure of the plaintiff to prove his version of the transaction did not neees-’, 

; sarily (as held by the Trial Judge) imply that the defendant’s case ivas., 

Present L<ird Dunedin, Lord Shaw, Sir George Harwell, Sir John Bdg:e 

and Mn Ameer All ' ■ - . ' ' ' ^ 
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tliereiipOB establisliecl. The agreement alleged by the defendant ninst he 
substantively proved, and that had not been done. It was pennissible for a 
tribunal to accept part, and reject the rest of a witness’ testimony ; but an 
admission in pleading cannot be so treated, and if it be made subject to a 
condition it must either be accepted with the condition attached, or not 
accepted at all. An admission therefore that tlie note was to be held as 
satisfied on 30th January 1908 by a new debt on the part of H. C., 
provided that full security was found for the whole debt by that date, could 
not be treated as an admission that in any case the promissory note was to be 
held as satisfied by 30tli January. 

Appeal 40 of 1914 from a Judgment and decree (Stli 
October 1912) of tlie Higli Court at Bombay in it.s 
appellate Jurisdiction, which reversed the decree (11th 
April 1912) of a Judge of the same Court in the exerci.se 
of its original civil Jurisdiction. 

The suit out of which this appeal arose was brought 
by . the respondent on .5th Decemher 1910 to recover 
from the appellant the .sum of Rs. .50,000 witli. intei'est 
from that date upon a Joint and several j3roi'iiLa iii»iMiiii""i’i(tte 
dated 2.3rd December 1907, and executed Ijy the appel- 
lant and the firm of Hyderally Oassnmji Sons and 
Company. The terms of the note were as follows : — 

“ Bombay^ 23rd Decemher 1907. 

On demand we M. M. Essabhoy and Hyderally Cassumji Sons and Company, 
jointly and severally promise to pay to Mulji Haiidas or order the sum 
of Rs. fifty thousand (50,000) foi* value received. 

M. III. ESSABHOY. 

HYDERALLY CASSUMJI SONS AND CO.” 

The execution of the note and the consideration for 
it were admitted by the appellant, but he set up a 
contemporaneous oral agreement by which his liability 
was, notwithstanding the express terms of the note, to 
cease on the 30th January 1908. This was denied by tlie 
respondent.' 

The main dispute between the parties was as to the 
circumstances under which the note was executed which 
were shortly as follows: 



The firm of Hyderaily Oassumji Sons and Company 
was in 1907 desirous of being appointed the Managing 
Agents of The Qneeen Spinning and Weaving Com- 
pany, Limited, and with that view wished to acquire a 
sufficient number of shai'es in that Company to qualify 
the firm for the appointment ; for which j)urpose the 
firm had borrowed Rs. 1,50,000 from the appellant ; 
and also at t1ie same time and for the same purpose had 
taken loans to a large extent from the respondent, and 
was then indebted to him in a sum of Rs. 4,00,000 as 
part security for which tlie partners in the firm had 
in addition to «lepositing with the respondent the title 
deeds of certain immoveable proiaerties, agreed to 
assign to him a certain share of the commission to be 
earned in respect of the agency if it should be obtained 
by the firm of Hyderaily Cassumji. In July that firm, in 
which the active partner was one Abdul Hussein Abdul 
Currini, with a view of paying off their debt to the 
appellant, applied to the respondent for a further loan 
of Rs. 1,50,003, which he eventually agreed to lend 
on the terms of a written agreement, dated 1st August 
1907. The firm of Hyderaily Cassumji then also (as 
alleged hy the respondent) orally undertook to deposit 
with him certain other title deeds so as to fully secure 
him for the total sum of Rs. 5,50,000, and that such 
deposit was to be a condition precedent to the advance 
of the additional sum of Rs. 1,50,000. The respondent 
advanced one sum of Rs. 50,000 immediately after the 
date of that agreement, and another similar amount 
at the end of the month, both of which were paid over 
to the appellant. The balance, Rs. 50,000, it waA' 
arranged between Hyderaily Cassumji and the res- ,; 
pondent, should not be advanced until the end of ;. 
Januaiy 1908; bxit in December 1907 the appellant ; 
being in difficulties for want of ready money, and there t 
being a liundi for Rs. 50,000 whiph Hjdorally Oassum|j ; 
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Lad eaidorsed for his accommodation, aud ^Yhu•h be- 

' came due on 23rd December 190 ^ Abdul Hubbmu 
Abdul Currim, at the instance of the appellant airbed 
to the respondent, to advance the balance of Kb. oO 000 
(thouglr not due until the end of January on tha 
date ; and this the respondent eventually agict- 
to do upon the appellant and tlie firm ot Hyderally 
Oassumii executing the promissory note uoy m sui 
The note was accordingly executed and nnu c o^c i 
to the respondent, and the sum ot Ks. o0,000 wa,. 
received ])y the appellant and applied by him in 
paying off the hundi. 

Except the note the I'espondent obtained no sc>.uiity 
for the Rs. 50,000, and the firm of Hyderally Oassumii 
having, in November 1910, been adjudicated Insolvent, 
filed the present suit against the appellant for recovery 
of the amount. 

The plaintiff’s case was that inasmuch as, at the 
time the advance of the amount (Rs. 50,000) was made 
and the note executed, he was not fully secured in 
respect of. his previous advances to Hyderally Oassnmji’s 
firm (the additional title deeds promised not having 
been deposited), the understanding was that il full 
security was furnished to him by the 1irm Indore the 
end of January 1908 the defendant shout d be dischai'ged. 

■ from all liability ou the note ; but that us that condition 
liad not been fnllilled the dcfeiulant’s liability continued. 

The defendant’s coutention was that Ids liability on 

the note was automatically to cease on JOtlr January 
1908, the date on which according to him tue sum 
of Rs. 50,000 was to liave been, under the oidginai 
arrang'ement, advanced by the plaintiff" to Hydeially 
Cassumji’s firm. 

The suit was heard by Dayar J . who accepted the 
account of the matter given by the defendant, and 
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lioldhig that lie had on the evidence discharged the onus 
which was upon him, and had proved the oral agree- 
ment alleged by him, dismissed the suit with costs.. 

An aiipeal 1)3^ the plaintiff was heard Iw Sir Basil 
Scott C. .1. and Chandavarkar J., who reversed the 
decree of Davar .1. and gave the plaintih' a decree for 
tlie amount sued for with interest. The material 
portion mf tlie judgment of tlie Appellate Court was 
as follows : — 

“ The plaint in tlie suit stated certain cireiiiustances under whioli tiie p'roinissoiy 
note had been ]>assiul and in effect tiileged an agreement bi^twcon tlie parties 
under which if a certain cnnditlon was ptatfonned by Hydoralli Cassninji Sons 
and Company, the liability on the note would cease. 

The defendant put in a written statement denying the allegation of the 
plaintih' as to the contemporajieo.us agreement. He alleged certain other 
civeiimstanees uocler which the note had been issued and stated in paragraph B 
that it was agreed that the liability of the defendant on the said note should 
cease on the day on which the last of certain payments for Es. 50,000 
previously mentioned became due, that is on the SOtli January 1908 , the 
piaintiif, as above stated, having agreed to advance the money to pay the 
amoiuit of tlie said instalment to the defendant on that day. That is an 
allegation of a contemporaneous oral agreement inconsistent with the terms 
of the promissory note, being an allegation of an agreement that although 
the note purports to be a note without any limitations payable upon demand, 
it is in effect a note, tlie liability on whicli is to cease on a particular date, 
the doth Jauiiaiy 1908, not subject to any condition depending’ upon human 
agency lait merely on the expiration of a certain limited period of time, wliieli 
is not m.cnlioned in the promissory note. That, it appears to us, is an agree- 
ment which cannot be proved having regard to the terms of section 92 of 
the E\'idence Act, and it is the only defence to the claim on the promissory 
note wiiich is before the Court in this appeal. 

The learned Judge has held that no agreement between the defendant and 
the plaintiff in the terms alleged in. the %vritten statement has been proved, 
but be comes to the conclusion that on the evidence the. plaintiff is not entitled 
to succcMgi. The evidence has not been discussed before us except on behalf 
of the plaintiff commenting upon the judgment, but in our opinion any, 
discu.ssion of the evidence is unneemary, -because upon the face of the jilead- ■ 
logs in supp >rt of wliicli the . evidence was adduced, no legal defence is : 
furrheomiug t) the claim on the pronmsory noted’ 
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On this appeal, 

Upjohn, K. C. and E. B. Raikes, for the appellant, 
contended that notwithstanding the terms of section 92 
of the Evidence Act, it was open to the appellant to 
plead and prove his defence that by a separate 
contemporaneous oral agreement liis liability on the 
pi’ornissoiy note was to cease on 30th January 1908. 
That would be, it was submitted, such an oral agree- 
ment as was referred to in proviso (2) of section 92, 
which formed one of the exceptions to the general terms 
of the section. It was admitted by the respondent 
in his plaint that a condition was attached to the 
execution of the note on the fulfilment of which 
condition the liability of the appellant on it was to 
cease. The condition alleged by the respondent to 
have been made, as to the giving of further security, 
was found by the Court of the Trial Judge not to have 
been proved ; and that Court held that tlie appellant’s 
account of the circumstances wliicli preceded the 
execution of the promissory note was the correct one : 
but the admission as to the cessation of the appellant’s 
liability held good. Reference was made to section 91 
of the Evidence Act, it being contended that the 
words the terms of a contract ”, meant “ all the 
terms of a contract”, whereas the promissory note 
related to payment only of the final instalment of tlie 
amount agi'eed to be paid : section 92, illustratiozi (b), 
was also referred to [Me. Amees Ali referred to 
Bholmiath Khettri v. Kaliprasad Agurwallcj^^}. The 
Court of appeal erred in making for the respondent a 
new case which he had never put forward. The judg- 
ment of the Trial Judge was, except so far as he had 
held the onus to be on the appellant, right both in 
:feiiiiah(|::'fahti:¥^ t 

0) (187t),8:Beii. L. E. 89. at p. 92. 
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Sir JR. Finlay, K. C. and G. R. Loiondea, for the 
respondent, contended that the oral agreement pleaded 
and relied upon l^y the appellant was inc<jnsistent with 
the terms of the j)romissory note sued upon, and did 
not constitute a legal defence to tlie suit. Xo evidoice 
existed of the account given by the appellant as to tlie 
circtuustances iininediately prior to the cxi'cuiion of 
the promissory note. The Trial Judge for, It was 
submitted, very inadquate i'ea.sons, discrediteil the 
respondent’s story, but wa.s not justltted in piesuming 
that the appellant’s account of the matter was tlierel)y 
proved. There was nothing to show that the res- 
pondent ever consented to the alleged oral 
agreement that the liability of the appellant should 
unconditionally come to an end on 30th Januaxy 1908. 
The respondent’, s statement in his pleading was that 
the appellant’s liability was to cease at that date only 
if he (the respondent) ■ w’as befoi'e that time fnil3’' 
secui'ed. That could not be taken as an admission that 
the liability in the note ceased if the condition remained 
unfulfllled. There was b\" section 92 of the Evidence 
Act no defence to the suit. [Loed Dunedin referred to, 
and x-ead illustratiojx (./) of section 92.] Reference 
was made to Py/n v. Cconj^heU ^^^ ; Tajdor on evidence, 
10th Ed., Yol. II, sections 1132, 1135 ; and Wallis v. 
LittelPK [Loed Dunedin referretl to Bholanath 
Khettri V. Kali])rasad AgiirwalkP^'^'] 

UpjolDi, K. C. called upon to reply referred to Holt 
V. and submitted that section 92 was not 

applicable, the evidence contended to be admissible 
not being evidence of anj’ oral agreement between the 
parties wliich contradicted, varied, added to or sub-, 
tracted from the terms of the promissory note. Re- , 
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Ci) (185(5) 6 .EL & E5L B70. ' - ■: 
Ca) (1861) 11 CIB. N. 85369/' 


(3) (1871) 8 Bbil L. li. 89. at p. 92, 
1^) (1839) 9 C. P, 19L 
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ference was made to Bholanath Khettri. v. Ka/ipmsad 
Agiirwalla^d . Harris y. Ricketd-^ •, and Liatllri/ v. 
Laceij^^\ [Lowadrs said tlioso cases did not toneli 
x'espoudeiit’s case at all.] 

191-5 February 2i5th judgment ol ttieii; Ijord- 

sliips was delivered by 

Loed Dunedin Tlie plaiiitill-respondeut, MuJji 
Haridas, sues tlie defendant-appellant, Motablioy Mulla 
Essablioy, upon a promissory not jointly executed liy 
tbe defendant and tlie firm of Hyderally Oassiunjl. -Bons 
& Co., bereiuafter called Hyderally, for Hs. r)0,()00. 
The note was made in the following circumstances. 
Midji, before July 1907, had made advances to Hyderally 
amounting in all to Rs. 4,00,000, the consideration for 
making such advances being certain shares in an 
agency commission in a certain company. The advances 
were partially but not wholly covered by secuiaty. In 
July 1907, Hyderally applied for a further advance 
of Rs. 1,50,000 in order to pay oil Motablioy a debt of 
that amount due to him. Mulji agreed to make the 
loan, a condition being an increased share in the 
commission agency, and to make it in three equal 
instalments. Two of these instalments were paid and 
the money lianded on by Hyderally to Motablioy, and 
the third instalment fell to be paid on JOth January 
1908. 

At the end of December 1907 Motablio}’' was in want 
of money to meet a bill. He accordingly aiiplied to 
Hyderally to ask if the balance of the debt, namely, 
Rs. 50,000, could be paid immediately. Hyderally then 
apiiroached Mulji to see if he would iirepay Ids i usta 1- 
ment due on the ensuing 30th January. He consented 
to do so on being given the joint promissory note iu 

fU (1871) 8 Ben. L. E. 89 at 9-2. ■; ^ W (1850) 4 IL it .\. 1 at p. 7. 

W (-1864184 L. J, C. I*. 7. 
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iIppiMiKlllp 

question of date 2ofd December 1907, and tlie money 1915. 
was banded to Motal^lioy. So far tliere is no discrepancy iiotaisiioy 

between tlie vietv of the parties, but now arises the 
(liniculty. The defendant MotabJioy alleges that it was v. 
agreed that upon the arrival of the oOth January 1908 
the advan.ce made under the promissory note shoukl I)e 
held as tlic advance of the instalment promised to be 
paid by Miilji to Hyderally on that date, and. that the 
note should be replaced by a single acknowledgment 
on the part of Hyderally. The plaintiff Mnlji says 
that* all he agreed to Avas that he wmiilel siirrender the 
.note if at 9(.)th January 1908 Hyderally had given 
sufllcieiit security for the Avhole debt as tlien due by 
him, tliat on the 30th January no such suflicient security 
Avas giA^en, that accordingly he is entitled to maintain 
Motablioy's liability under the note. 

Tlie learned Judge of first instance allowed the 
parties to go to trial and examine AAdtnesses ; and 
coming to the conclusion that it had not been proved 
that any arrangement had been made for the giving of 
security hy Hyderally gave judgment in faAmur of the 
defendant. Tlie Court of Aiipeal took the AdeAv that 
no Avitncsses should hai'e been examined and that the 
testiinouy could not be looked at because in their aTow 
the promissory note constituted a Avritten contract 
binding the defendant to pay on demand, and section 92 
of the BAddence Act, 1872, preAmnted any oral agree- 
ment lieing set up to contradict that AAuitten agreement. 

Now if the defendant’s pleading is to be dealt with 
in absolute strictness that Anew is right, for AAdiat the 
defeiuiaiit stiys is this.- he admits the execution of the 
mde, and then he says that it was verbally agreed that 
his liability on It should cease on the 30th January 1908. 

That is a bald aA’-erment of a verbal contract contradict- 
ing the AAU'itten contract, and wpnld be inadriiissibie ' 
under section 92. But this bald averment 'does hot i. 
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represent the defendant'vS true case, this true coiiten- 

tion has been already stated, and in the form of 
averinent it might be put thus : — ’* It was agreed 
that on :i0tb January 1908 the advance then to 
become due by Mnlji to Hyderally should be held as 
made by tlie monies paid on 281x1 December 1907, and 
that tlie liability under the note should be held as 
satisfied by a fresh note to be granted by Hyderally for 
the advance of .HOth January 1908.” That would be an 
agreement in terms of proviso 2 to section 92, which 
allows to be proved the existence of any separate oral 
agreement as to any matter on which a document is 
silent and which is not inconsistent with its terms.” 

Their Lordships have felt that it would not be 
satisfactory to decide against the defendant on a view 
which might have been obviated by a mere amendment 
of the pleadings, and that in a case where tlie parties 
had been allowed to go to proof. They have, therefore, 
felt themselves entitled to consider the evidence led. 

Although, however, there are cases, of wliicli this is 
one, where it is allowable to urge an oral agreement 
which will have the effect of leaving matters otherwise 
than if they had depended on the written agreement 
alone, it is olivioiis that such oral agreement must bo 
clearly proved and that tlie onus lies on him who sets 
it up. Their Lordships are of opinion that this has 
not baeji sufficiently realised hy the learned Judge of 
first instance. Ooming to the conclusion that the 
plaintiff had failed to prove that he liad stipulated for 
security being given for the wliole debt by Hj^derally 
by the SOth January, the learned Judge takes it as 
a necessary sequitur that tlie defendant’s case is 
established. But the agreement alleged by the defend- 
ant must be substantively proved, and it is here, in 
their Lordship’s judgment, , that the defendant fails. 
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The agreement must be an agreement to which the 
plaintiff Mulji is shown to have assented either him- 
self or by an agent with power to bind him. Now 
thei’e was no one who had power to bind Mulji. 
Further, Motabhoy and Mulji never met at the time 
at which the alleged agreement was concluded, and 
there is absolutely no evidence which shows that 
Mulji ever consented to anything except to advance the 
money if he got the promissory note. In the argument 
the defendant’s Counsel sought to piit his case thus : 
He said that Mulji himself admitted in his iDleading 
that the promissory note was not to represent the true 
state of matters after 30th Januarj?', that no doubt he 
adhibited the condition that security was by that date 
to be given, but that as the Judge of first instance 
disbelieved the story that any such condition was made 
the matter rested on his own confession that the 
promissory note lost its efficacy after 30th January. 
The fallacy here consists in so treating an admission. 
It is peiunissible for a tribunal to accept part and reject 
the rest of any witness’s testimony. But an admission 
in pleading cannot be so dissected, and if it is made 
sulrject to a condition it must either be accejpted 
subject to the condition or not accepted at all. There- 
fore the admission that the promissory note was to be 
held as satisfied on 30th January by a new debt on the 
part of Hy derally, provided that securuty was found 
for the whole debt by that date, cannot be treated as an 
admission that in anj^ case the promissory note was to’ 

• ; be ' held: satisfied’ 

Their Lordships are therefore of opinion that ^ 
the decree of the Court of Appeal was right, although' 
to be supported on other grounds than those stated 
in the judgment of that 'Court, and they ' -’will' 
humbly advise His Majesty.; to; dismiss thhv appeal | 
' with costs. ' ‘ 
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Solicitors for tlie appellant : Messi-s. Eanken, Ford, 
Ford and Chester. 

Solicitors for the respondent : Messrs. T. L. Wil- 
son ^ Co. 

Appeal dismissed. 

j. V. w. 


APPELLATE CIVIL. 


Before Mr. Justice Heaton and Mr. Justice Shah. 

GAJANAN BALKRISHNA DEBHPANDE (original Plaintiff), Appel- 
lant, KASHIN ATH NABAYAN DESHPANDE (original Defendant), 

Bespondent.'"' , 

Hindu Law — Adoption — Half-brother — MUahshara. 

TiB3 adoption of a lialf-brother is not invalid under Hindu Law. 

Second appeal from the decision of J. D. Dikshit, 
District Judge of Thana, reversing the decree passed by 
R. B. Khangaonkar, Subordinate Judge at Mali ad. 

Suit to recover a share in certain cash allowance. 

The cash allowance belonged originally to one 
Yeshvant. He had two wives. By one of them, he had 
a son Venkatesh ; and by the other, he had three more 
sons, Ganpat, Madhav and Narayan. 

Venkatesh being childless adopted his half-brother 
Narayan., After the adoption, a son (Xashinath, defend- 
ant) was born to Narayan. 

Madhav had a son Balkrishna, who had a son named 
Gajanan (plaintiff). 

Ganpat died issueiess. At his death, a dispute arose 
between Gajanan and Kashinath as to who was entitled 
to Ganpat’s share in the cash allowance. 


* Second appeal No. 6S2 of 1913, 


ill 
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Ga|anan filed tlie present snit to recover Ms share in 
the cash allowance appertaining to Ganpat’s share. He 
alleged that as Narayan was adopted by Venkatesh, 
both he (Gajanan) and Kashinath (defendant) were 
ecprally related to Ganpat and entitled to his share in 
equal moieties. 

Kashinath contended in his written statement that 
Narayan’s adoption by Yenkatesh was invalid ; that he 
was consequently a near relation of Ganpat than 
Gajanan ; and that he was entitled as such to the whole 
of Ganpat’s share. 

The Subordinate Judge held that Narayan’s adoj)tion 
was valid ; and that plaintiff and defendant were 
entitled to Ganpat’s share in equal moieties. 

On appeal, the lower appellate Court held that the 
adoption was invalid. The decree was therefore 
reversed, and the suit remanded to the first Court for 
trial on the following issues : 

1 . Is defendant estopped fi-oin raising the piea about the invalidity of his 
father’s adoption by Venkatesh ? 

2. Is the defence barred by limitation ? 


Against this order of remand, the plaintiff appealed 
to the High Court, 

On the 30th January 1911, the High Court (Enssell 
and Batchelor, JJ.) delivered the following judgme.nt : 

The Court thinks that the course adopted by the Judge in the lower appellate - 
Court, so far as it goes, has been correct and that issues should be remanded 
to the first Court as stated by him in Ixis judgment at p. 2 of the print ; but 
the Court thinks that these issues must be supplemented by another issue 
which will be numbered 1 A to this effect : — 

“ If the defendant is not so estopped was. Narayan’s adoption valid in, 
law?” ^ 

Costs costs in the cause. , - ’ - ’b ' ‘ „ 

The Court adds that the opinion of Mr.^Dikshit oii the, question of adoption 
in not to be taken as ’ binding on thV first Court which will find, ou the 
issues sent down as of first impression. , . ' . . 'c 
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The Subordinate Judge found the first issue in the 
affirmative ; and the third in the negative. He held on 
the second issue, that the adoption was valid, for the 
following reasons : 

As regards validity of adoption again, I find that the difficulties have arisen 
owing’ to the theory of Niyoga having no real basis in Sanskrit texts but 
having sprung from words like ‘imtTaclihyaywvahojn or virimdkasanihancUi in 
Shonnaka’s text or Nand Pundit’s gloss. From these words deductions came 
to be introduced that the natural mother in her maiden state must be such as 
could be married by the adoptive father or that the son to he adopted cuiiid 
be begotten on his natural mother by the adoptive father. I need not and 
dare not add to the learned judgment of Cbaubal J., from pages 958 to 964 
of 10 Bom. L. Pu on this point, nor can I find anything that should enable 
any one to assail the' broad proposition on this point by Banade J. in 24 Bom. 
4.73, at page 476, The Madras case (11 Mad. 49) relied on by defendant’s 
pleader has been sufficiently discussed at page 963 of 10 Bom. L. E. and 
found to be not acceptable in its entirety as good law inasmuch as even 
in 20 Mad. 283 the Madras High Court had to give the principle on which 
11 Mad. 49 was based a different direction. The Bombay authorities interpret 
the texts as directory only in respect of sons of daughter, sister and mother’s 
sister and recommendatory as regards sons of other re]ati^'cs and, therefore, 
the authority in 11 Mad. 49, not strictly followed even in 20 Mad. 283, cannot 
be followed by me. 

Ij therefore, proceed to see if it can be contended that a step-brother should 
not be adopted on the ground of absence of putrachhayavaham or presence of 
mrudhasafnhandha even though the text be recommendatory : At p. 474 
(Mandlik on Vyavahara Mayukha) it has been set out that a younger brother 
is like a son JyesJitJio hhratapitus mmah, at page 495, he says that adoption 
by a younger brother of an eider brother is against law and usage but adoption 
by an elder brother of a younger, brother is quite proper, and agreeable io lav* 
and usage of the country. Here, in this case, we have a step-broth, er 
hhinnodara and not a full brother sahodara ; when maiden, Narayan’s motljcr 
couidliave been- married by Venkatesh. I do lidt think that Hindu notions 
disapprove - of adoption of younger 'step-brothers. It is not disputed, miy, 
it has been admit-ted by defendant in Ms 'deposition that Venkaicsli was the 
eldest of the brothers and the step-binther ' of ^hTarayan tiie }nungest. The 
perfect belief; of. all conceimed, as stated^above, -for over sixtv-iivc years in 
the validity of adoption, is itself the best indication of Hindu mind as' to 
Narayan having been capable of being taken in adoption as being jmfmchhaya- 
valiani and not a son by vkudhammlandha. The adoption is legal Since 
the"iulings'iii'2'4 Bern, and Tfi BormLVE.' cited’ above the theories of Flyaga 
and marriage iii maiden state fiav0' lost 'much of their force though I dare 'mi 
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say they have been exploded inasmuch as the rulings allow and admit of 
exceptions in addition to the three specilicaliy nientioned on the ground of 
absence of and presence of vlrttdhasamhamlJia such as 

adoption by a nephew of his uncle. No Hindu requires to be told how younger 
lirothers are regarded as sons or elder sisters as iiiotliers. .1 also add that if 
tlio gloss of Nand Pundit under the words viritdkasamhaudha is to be inter- 
preted as referring to marriage or Niyoga the step-mother could not have been 
married by Venkatesh and that, to this extent, this case differs from that in 
10 Bom. L. Pt. before his Lordship Ghaubal J., who, however, seems to treat 
the gloss as only recommendatory following the opinion of Eanade J., in 24 
Bum. 24 Bom. 473 shows that the boy should only have '* semblance ” of a 
sou from the standpoint of his age and circumstances and not fiom that of 
possibility of marriage of his mother with the person who adopts the boy or on 
the possibility of Niyoga. 

On aiDpeal, the District Judge found all the issues in 
the negative. He held that the adoption was invalid on 
tlie following grounds : — 

^ adhere to my original vievr of law as regards the invalidity of the adoption. , 
I do not think that the Subordinate Judge has properly applied the rulings in 
lU Bom, L. B. 948 and 24 Bom. 473. At p. 957 of the report of the tot 
cited case, Batchelor J., has observed : “ By virtue of this deduction certain 
specified relatives are prohibited or excluded, that is, as being incapable of 
having sprung from the adopter himself through appointment to raise issue on 
another s wife.” Then His Lordship proceeds and observes : “Prom the 
author’s own , explanation and from the words themselves, lain of opinion 
that ‘ prohibited connection ’ is confined to that particular illicit relation which, in 
Lnglish law, is known as incest. . . , Thus what we are asked to do is to extend 
ctrtrdn peculiar and specific restrictions which, on their face, purport to be 
limited to cases oi: Niyoga and incest so that they shall embrace and include 
ail complicated restrictions applicable to marriage.” Chaiibal J,, at p. 961, 
exposes the mistaken translation of the text by English writer on Hindu Law 
and observes : “ Tliis alleged invalidity is based on the proposition which is 
rcn.ghly and broadly stated in English text books on Hindu Law, and in some 
d-‘cisions of our Courts, that a boy whose natural mother the adoptive father; 
c>uild not li<ave legally married in her maiden state is ineligible for adoption. 

It will be presently shown that ' this broad statement rests purely on an; 
inaccurate rendering by Mr. Sutherland of a passage in the Dattak Mimainasa 
of Nand Pandit.” In ray opinion, their Lordships have only set their faces 
against the extended application of .the principle of restrictions to . marriages " 
to cases of adoption in the sense that the adoption can .be, valid only, .where 
the adoptive mother could have been legally married 'tyfhhedoptiye Tate in. 
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her maiden state. Their Lordships have affirmed the proposition that prohi- 
bition is restricted to cases where Niyoga is not possible. The principle 
quoted by me in my pre\uous judgment from Bhattacharya’s book is not 
touched by their Lordship’s judgment. There cannot be any bar of limitation 
to raise the defence. 

Tlie plaintiff appealed to the High Court. 

Setlur, with S. S. Pafkar, for the appellant.— The 
adoption of a step-brother can he lawfully made. The 
principle of ‘ inconsistent relationship ’ {oiruddha- 
sq,m'bandha) ' does not come in its way. For the 
pill-poses of the principle the eligibility of the woman 
for marriage should be considered with reference to her 
maiden state. So regarded, there is no prohibition to a 
step-son marrying the step-mother when in her maiden 
state. But even that- principle is held applicable 
only to the three specified cases of (1) the daughter’s 
son; (2) the sister’s son, and (3) the mother’s sister’s 
'son. See Ramchandra v. Gojoal^'^ ; Walhai v. Heer- 
; Yamnava v. Laxman Bliimrao^^ ; Ranikrishna 
V. Ohimnaji^^'^ ; Bhagwan Singh v. Bhagivan Singld^'^ ; 
Sri Baiusu GuruUngaswami v Sri Balusu Rama- 
la kshmamma ^^'^ . 

The lower Court has further resorted to the doctrine 
of Niyoga in pronouncing against the validity of the 
adoption. But the doctrine does not carry us further 
than the principle last mentioned. The persons who 
are mentioned in 1 Yajnavalkya 68, Mitakshara, Book 1, 
Chapter IV, are all persons who could have married the 
widow in her maiden state. 

Jayakar, with W. B. Pradhan, for the respondent. — 
It is expressly laid down in the Dattaka Mimausa, s. o, 
pi. 16—20, that the brother cannot be adopted. The 
term ‘brother ’ would include a ‘ step-brother ’ as well. 

. (1908) .32 Bom. 619., . ' (4) ( 1913 ) 15 Bom. L. li. 824. 

(.1909) 34 Bom. 491. ■ , (5) (1899) L. K. 20 I. A. 1 , 5.3 at 
. (1912) 36 Bom. 633. . . ■ . pp. 159 , 161. • ■ ■ « 

: . - : .(®1(1899). L. .E. 26t A. 113. 
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Tile rule of viruddliasamhandJia has no reference to 
the unmarried, state of the natural mother but to her 
married state. The principle has been approved of in 
MinaJcshi v. Ramanada ^^ ; Ramkrishna v. Chimnafi^^. 
It was followed in Sriramuhi. v. Ramayya ^'^ ; and 
Haran Gliunder Banerji v. Hurro Mohun Cdiucker- 
See also Mayne’s Hindu Law (7th edn.), para- 
graph 135, page 174 ; Trevelyan’s Hindu Law, page 137. 

The doctrine of Niyoga may be obsolete, but the 
cases excepted even in times when Niyoga was prac- 
tised, as being too sacred to be submitted to its 
operation, i.e., cases where sexual intercourse, by what- 
ever name it was dignified, would be with a person 
who was either the mother or one equal to her in the 
domestic circle, were based on the common sentiment of 
morality. That sentiment is crystallized into the form 
of a rule in the Dattaka Mimansa. The authority o'f 
the Dattaka Mimansa is recognised in Bhagivan Singh 
V. Bhagwan Singh^^^ ; Sri Balusu Cfurulmgastvami v, 
Sri Balusu Ramalakshmamma^^'> ; and Ramchand7^d v. 
Gopali^. See Sarkar’s Law of Adoption, pages 321, 324 
and. 330. 

Sefliir, in reply. — The term ‘ brother ’ in paragraph 17, 
section 5 of the Dattaka Mimansa does not include 
‘step-brother,’ because the author in an early part of 
the treatise has expressly said so : see section II, para- 
graph 31, read with paragraph 30. 

c A. r. 

Shah, J. — Two questions of law have been argued in 
this appeal — one relating to the validity of an adop- 
tion, the other relating to estoppel. The facts which 

« (1886) U Mad. 49 at p. 53. ( 1899 ) l. B. 26 I. A. ' 1^3 at 

® (1913) 15 Bom. L. R. 824. ' , p. 166. ’ ' ' • '' 

09 (1881) .3 Mad. 15. ® (1899) t. i.B. 26 I. A. 113 .at 

(0 (1880) 6 Cal. 41 at p. 47. ' ' , . 'p,132. ' ' " ' 

. . ■ P) (1908) 32 Bom. 619, 
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give rise to the question of adoption are not in dispute 
now and may be briefly stated. One Yesliwaat died 
leaving four sons— Venkatesh by one wife, and Ganpat, 
Madhav, and Narayan by another wife. Venkatesh died 
many years ago after adopting his step-brother, Narayan. 
Xarayan died leaving a son— Kashinatb, who was the 
•defendant in the trial Court and is the respondent hew. 
There was a division among the brothers, whether 
during or after the life-time of Venkatesh does not 
appear to be clear and is not material. Ganpat died 
soilless, leaving a widow who died in 1903. Madhav had 
a son Balkrishna, whq flied leaving a son Gajanan, who 
was the plaintiff in the Court below and is the appellant 
here. The dispute relates to Ganpat’s share in a certain 
allowance, which, the plaintiff says, he is eiititled to 
sliare equally with the defendant, the latter contending 
that he is the exclusive owner of Ganpat’s interest in 
the allowance. The parties are Prablius by caste. J t is 
common ground now that if the adoption of Xarayrm 
by Venkatesh. be valid, the plaintiff must succeed. 

In the lower Courts the defendant urged that tlse 
adoption by Venkatesh of his younger half-brother 
Narayan was invalid. The lower Courts have diffew-d 
as to the validity of the adoption, the trial Court 
holding it to be valid, the appellate Court holding it 
to be invalid. 

In the Second Appeal before us the same question has 
been raised. Mr. Betlur, for the appellant, contends tluit 
the adoption of a half-bi’Other is not invalid according 
to Hindu Law, that the long coui’se of decisions of tijis 
Court is in favour of the view that the I'cstrietions 
recommended by Nanda Pandita are not really biiiding, 
and that the doctrine of Niyoga, upon wJjich the lower 
appellate Ooui’t has relied in deference to the opinion 
expressed by Dr, Bhattacharya in his treatise on Hindu 
Law, affords no basis :[foie invalidating am adoption, 


wliicli is otherwise valid — at least so far as this Presi- vJiB. , ; 

deacy is conceraed. Mr. Jayakar, for the respoadeat, ^As-ir' 

strongly relies upon the opinions of hTaada Paadita Bjilr-kisika 
expressed in the Dattaka Mimansa in his coainieatary kasumath 
on tlie expression ‘ beariag the reflection of a son’ 
(j)utrachJiayavaham) in Cannaka’s text in para- 
graphs 16 to 30, particularly paragraphs 17 and 19 in 
Chapter V. It is argued that the Mitakshara and the 
Vyavahara Mayukha do not afford any assistance on 
this point, and that in matters of adoption the opinions 
of Nanda Pandita are entitled to great weight and 
ought to be given effect to. Mr. Jayakar concedes that 
the restrictions arising out of the necessity of a valid 
marriage between the natural mother and the adoptive 
father being possible are merely recommendatory 
except as to the three specified cases of a daughter’s 
son, sister’s son and mother’s sister’s son mentioned in 
Oakala’s text. But his argument is that the test of a 
valid marriage being possible between tire natural 
mother and the adojative father is quite distinct from 
that Ijased on the doctrine of Niyoga or of incestuous 
counoctioi). (i'ifuddhasainbandha) and that tliough 
the I’estrictions arising from, one are held to be re- 
commendatory, t.he restrict ions arising from the other 
two tests arc not so held. He does Jiot lay any stress 
oil the restrictions liased upon the rules connected with 
tJie practice of Niyoga. But he maintains tliat the 
restrictions based upon the prohibition of incestuous 
connection (yirtidcUiCisamhandha) have nowhere been 
held to be merely recommendatory, and ought to fie , 
held mandatory. The adoption in question is vitiated, 
it is argued, as any connection between the step-mother 
and the step-son would be incestuous. It is also argued 
that the sentiment ■ of the community favours such 
restrictions and that the sentiment is clearly expressed 
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We liave given our best consideration to tliese argu- 
ments, ijarticularly as Mr. Jayakar lias insisted that in 
none of the decided cases has tliis point been considered 
and decided, and that in none of the cases except one it 
was necessary to consider it. We are, however, unable 
to accept the suggestion that the argument is new or 
that it has not been considered, or that it was not 
necessary to consider it, on previous occasions ; and 
quite apart from tlie previous decisions we are nualile 
to think that the argument is sound. 

It has been held by this Court in a numlier of cases 
that the opinions of Nanda Pandita, when they are not 
supported hy any text of the Smriti waiters are, 
generally speaking, recommendatory and not manda- 
tory : see Rai Wan iv. ; Vyas Chimanlal v. 

Vyas Itamchandra^^ x Mamclicmdra v. Goped^^'^ ; 
Yamnavci v. Laxraan Bhimvao ^^^ ; and Rarukrislrna v. 

Their Lordships of the Privy Council Inive 
indicated substantially the same view as to certain 
opinions of Nanda Pandita in Srirnati IJma Beyi v. 
Gokookmiind Das MahapatraR^ ; and Si'i Bahini 
Gurulinyasivaini v. Sri Balmu Itama fairs!; ruarju'iia^^K 
It is quite true that in some of these cases the opiiiions of 
Nanda Pandita that were under consideration veere not 
the same as those with which we are concern od now. Bu t 
it is difficult to say that of the last three eases of tliis 
Court above referred to. In tlie case of Yamrinra v. Lax- 

man Bhimrao^*'^ Sir N.Chandavarkar.J.,afiei'C!msi<!(‘!'ii!U’ 

these very opinions of Naiula Pandita (in paragf'iinljs Ki 
to of section V of the Dattaka Miiimnsii), ('.xjnv.ssed 
his conclusion in the following clear iind fieHnitii 

_ „« (J897J 22 Bom. 973 at pp. 978, W (una) ;!0 
979. 

® (1899) 24 Bom. 473 at p. 481, 15 [ [. c.,, j 

® (1908) .82 Bom. 619 atp. 633 . W (1878) L. Ji. 7 . 1 . 10 . 



terms ‘-It, is ti reasoimble iuterence to draw from the 
wliolc of tlic Dattaka Mimansa. that Nanda Pandita in- 
tcMxled tliat anybody conld be adopted, so long as he was 
not within .tlie cases specified as prohibited. So long 
as, tluifc is, he was not the sister’s son, or the daughter’s 
sou, 01 ’ the mother’s sister’s son.” This decision 
was followed in the case of Ramkrishnd v. Chimmvji^^K 
It is difiiciiit to see how the argument based on the test 
of could have been i^assed over 

iji Rainki'inloui's case^^'> witbont consideration when the 
decision of t])e Distaict Judge iu that case which was 
reversed by tlie Higli Court, was based substantially on 
that ground. We liave heard nothing in the course of 
an interesting argument fi-om Mr. Jayakar, which can 
induce us to think that there is anything in the 
decisions of this Court hearing on this point, which 
requires to be re-considered. 

Ai>art from tlie decisions, we would find no serious 
difficulty in. ariving at the same conclusion and in 
liolding that tiie opinions expressed by Nanda Pandita 
in Iris commentary on the expression jpufrachhajjava- 
ham are merely recommendatory and not mandatory in 
the absence of any support from any Smriti writer. It 
is not suggested that the particular opinions exjtressed 
in paragraphs 17 and 19 of section V are supported by 
any such autliority. 

We have considered the dictum of Miittusami Ayyar J. 
in Srlra-mulu v. Rarnayya'^ that the adoption of a half- 
brother is invalid and the decision of the Sadar Divani 
Adalat of Bengal in jE?a&oo Runjeet Sing v. Baboo Obhye 
Narain Sing'^^'^ thatthe adoption of an elder brother by a 
younger brotlier is invalid. We are not sure that the 
Madras High Court would now accept the dictum of 


® (1817) 2 S. D.. 245. 
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the learned Judge as finally decisive of the point. But 
apart from that, in determining the -weight to be attached 
to the opinions of Nanda Pandita on tliis point in 
Western India, we must prefer to be guided by tlie 
decisions of our Court. 

The learned .District Judge migiii well have x>aused 
before setting aside an adoption made moi'e thaji fifty 
years ago, acquiesced in by all the parties concerned 
during this long period and qnestioned for the first 
time by the present defendant aijparently under thc‘ 
inducement of resisting .the plaintiff’s claim, and might 
have scrutinized the opinion of Dr. Bhattacharya more 
closely, particularly when the learned author himself 
expresses a doubt as to the applicability of the I’estric- 
tions based on the rules of Niyoga to this Presidency .- 
see Bhattacharya’s Hindu Law, 3rd Edition, pages 
169-170. 

We, therefore, hold that the adoption of Narayan by 
Venkatesh is valid. Having regard to the view we 
take of the adoption, it is not necessary to decide the 
question of estoppel which has been argued in tliis 
^lappqal.;; y ; 

The result is that the decree of tlie lower appellate 
Court is reversed and that of the trial Court restored 
with costs of this and the lower appellate Court on 
the defendant. 
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Befot'e S7p Basil Scott, Kf., Chief Justice, and Mr. Justice Beaman. 

BHAIiMA SHIDAPPA PUJARI (original Defendaxt 1 ), 

■ Appellant, r. BitAArAGAVDA SlilVAGAVDA DHAMAXATAP and 
OTHERS (origlAvl Platntiff and Defendants 2 and B), Pespondents, and 
lUIAlLMA iMN SHFDAPPA PPJARI and angthier (oigginal Defendants 
1 AND 2), Appellants, r. BnA:\lAGAVl)A BflTVAGAVDA DIIAMA- 

XAVAP AND ANOTHER (ORIGINAI. PLAINTIFF AND DEFENDANT B), 
FiS^SPONDENTS.'"' 

Ciril Procedure Code (Act of lOUS), section 07 — Preliminari} decree — 
Appeal — Decision as to res judicata. 

A de/isi()!i that a loaTtcr is not res Judicata is not a preliiiiinary decrpo. 

Channodstrarni v. G angadharappa^B , followed. 

First appeals against tiie decision of S. R. Koppikar, 
First Class Subordinate Judge of Belganm. 

The plaintiff claiming to be the owner under the 
will of his maternal ancle Ramgavada Marigavada sued 
for a declaration that defendant 1 was not dnly 
adopted bj’ Bayaka, widow of Ramgavda, and for i)osses- 
sion of lands in snit ; or in the alternative of the will 
being held not proved, for iiossession of the said property 
■jointlj^ with defeiidant ;> as the sons of the sister of the 
original owner. 

The defendant 1 contended that he was the legally 
adopted son of Ramgavda ; that Bayaka passed a regis- 
tered deed of adoption to tliat effect on 14th December 
1911 ; that the will alleged was false ; that the value of 
the property was overstated ; that the claim was barred 
as res Jiidleata in virtue of previons litigation between 
the parties. 

Tlie Subordinate Judge found in favour of the plaintiff 
oil a i>reliminary issue and held that the suit was not 
::ibarred 

First Appeals Sos. 48 and 110 of 1914. ' • : 


I91u. - 
Jtiiiiari/ 9K. 


m 


1915. 

BllkRUk : 
BIN 

Bhidappa 

Beama- 

gavda. 


The defendants preferred these appeals. 

S. B. BakliaU for the appellants. 

8. M. Kaikini for the respondents. 

Scott, 0. J : — Applying the Fall Bench ruling in 
Chan.malsimmi v. Gangadharappc6^\ we hold that, a 
decision that a matter is not res judicata, and that, 
therefore, the trial can proceed is not a prelim inary 
decree from which an aiipeal will lie at this stage. 'We 
dismiss both the appeals. Costs, costs in the cause. 

Appeals dismissed. 


J. e. R. 


(i) (1914) 39 Bom. 339. 
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Before Mr. Justice Heaton and Mr. Justice Shah. 

The municipal COMMITTEE of NASIK CITY (oniai.v.M. Defendaxt), 
ApPEirAOT, ix The COLLBCTOB of NASIK ok heiialf of tiih Court of 
Wards, the Admisistk-atok of the Estate of Sardar Gopaurao SnivADfA- 
EAO Ra,ie Bahadur (oeigin.al Plaintiff). REsrosDEKTtP. 

AMIRUDDIN valad MAHOMED HUSSEIN and others (orkii-nai. Defe.sd- 
ANTS Nos. 2, 3 AND 4), APPELLANTS, v. MAHOMED SAYAD vai.ad 
MAHOMED A LI ISANE (original Plaintiff No. 10), PvEsi’oxiie.xtwO. 

EKOBA GUNASPIET VANI (original Plaintiff), Appeli.a.nt, u. 
SARAP ALLI MAHMAD ALLI BOHARI and another (original Defend- 
ants), Eesponde.ntsPj. 

MAHAMAD HUSSEIN valad MAHAMAD ALLI ISANE (oeigin.vl 
Plaintiff No. 2), Appellant, v. MARYAMBIBI AY'AL SAMSUDDIN 
VALAD BHAUDIN ZATAM (original Defendants Nos. 1, 2, 3 and L), 
Respondents^. 


G-’0LABOHAND RAUTMAL a^b oth'ers (origixab Defen ba^'ts), 
Appellants, v. BALIRAM NARAl'AN and others (original- Plaintiffs), 

RF4SPONnEXTS^R. 

Chnl Pro'^sdiire Co'le ( Act D of 1903)^ sections 2 -. and QT-^Prellmlnarif decree — 
Binding on arprellralnary isme icJiether a party is an agriculturist — In what 
.e:ms is th?. jl-iUny a preHm.bi:trg decree — Dehhlian ApfricLtUurhts' Relief 
Act (XVII of 1879)^ sectmi IS. - ■ ^ 

The finding on a preliiniriary issue, whether a party is or is not- an agri- 
culturist, cru] be thc3 basis of a preliminary decree, only wlien it necessaril}^ in- 
volves a conclusive determination of the rights of the parties with regard to the 
matter in controversy. That is to say, it is a preliminaiy decree in those cases 
wiiei'G it necessarily involves the result that the accounts sliould be taken 
under sectiun 13 of the Dekkhau Agriculturists’ Relief Act, 1379, despite the 
terms of the contract to the contrary. It is not a preliminary decree, when 
there are otlier questions yet to be determined before the parlies could be held 
entitled h.) have accounts taken under section 13 of the Act. 

(1) Appeal from the decision of F. W. Allison, 

Assistant Judge at Kasik. ■ 

(2) Appeal from the decision of V. O. Kaduskar, First 
Class Subordinate Judge at Thana. 

(3) Appeal from the decision of M. N, Choksi, 
Additional First Class Subordinate Judge at Dhulia. 

(4) Appeal from the decision of V. G. Kaduskar, First 
Class Subordinate Judge at Thana. 

(o) Appeal from the decision of M. N. Choksi, 
Additional First Glass Subordinate Judge at Dhulia. 

The facts in these appeals were as follows : — 

In ai)peal No. 293 of 1912, the plaintiff sued to recover 
possession of a house which was mortgaged with 
possession to tlie defendants, on condition that the 
defendants were to enjoy the lionse in lien of interest. 
The plaintiff asked that this latter condition in the 
mortgage-deed should be cancelled and accounts taken 
in the manner provided for in the Dekkhan .Agri- 

■C'v^ehlturists’;- .Relief v;Act,T87ff 

R) First appeal No. 67 of 1914. , 
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The defemlants contended infer nUa tliat the plaintiff 
was not an agricultxirist. 

A preliminary issne was raised on tlie contention. 
The Court found that the plaintiff xvas an agriculturist 
and was entitled to the benefits conferred ])y the 
Dekkhan Agriculturists’ Relief Act. The finding was 
embodied in a preliminary decree. 

The defendants apixealed from the preliminary 
decree. 

Appeals Nos. 271 of 1913 and 30 of 1914 arose out of 
one suit. The suit was instituted to redeem and recover 
possession of mortgaged property after taking an 
account under the Dekkhan Agriculturists’ Relief Act. 
bn defendants’ contention, the Court raised a prelimi nary 
issue : “ Are plaintiffs or any of them agriculturists ? ” 

The finding recorded was that plaintiff No. 10 was but 
that iffaintiffi No. 2 was not an agricultuiist. From the 
decree framed in terms of the finding, the tw(x appeals 
were preferred. 

In appeal No. 26 of 1914, the suit was brougijt to 
redeem and recover possession of the mortgaged pro- 
lierty on payment of instalments of the balance found 
due on taking accounts under the Dekkhan Agricu!- 
turists’ Relief Act. The defendants iiaving disputed 
plaintiff’s status, a preliminaiy issue was raised ; 
“Whether the plaintiff was proved to be an agricul- 
turist?” The issue was found in the Jiegative. The 
finding was embodied in a i)re]iminai'y decree. ’ITu' 
plaintiff appealed from the decree. 

In appeal No. 67 of 1913, the suit was brought on a 
promissory note to recover its atnount witli interest 
from the defendants. The defendants contended that 
they were agriculturists, that accounts between the 
parties should be taken in the manner provided for by 
the Dekkhan Agriculturists’ Relief Act, and tJiat the 


sum found due sliould be made payable in annual 
instalments of Rs. 1,000 each. 

Tile Court raised a preliminary issue : “ Are tlie 

defendants or any of tbem proved to be agriculturists 
within the meaning of the Delddian Agriculturists’ 
Relief Act ? ” This issue was found in the negative and 
a decree was framed accordingly. 

The defendants appealed from the decree. 

Appeal No. ii93 of 1912. 

D. Pa A'rtrdAan, for the appellant. 

S. >S'. Patkar, (Tovernment Pleader, for the respondent. 

Appeal No. 271 of 1913. 

S. S. Patkar, for the appellants. 

F. P. F/r/mr, for the respondent. 

Appeal No. 26 of 1914. 

M. V. Bhat, for the apioellant. 

D. Gr. Dalai, for respondent No. 1. 

Appeal No. 50 of 1914. 

V. B. Virkar, for the appellant. 

S. 8. Patkar, for the respondents Nos. 2 to 6. 

Appeal No. 67 of 1914. 

Gr,,S. Rao, for the appellants. 

P. B. Shingne, for the respondents. 

Heatok, J. — We are dealing with five appeals.— P. A 
50 of 1914, F. A. 271 of 1913, F. A. 67 of 1914, F. A. 26 : 
of 1914 and F. A. 293 of 1912. They all rai.se the same 
point and we have now to decide whether a finding on 
the issue “ Is the plaintiff an agriculturist ” can legally 
form the basis of a i^reliiniiiary decree and, therefore, be 
the subject of an appeal. The subject of preliminary 
dftcree.s in general is discussed in the referring jadg- 
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ments in tlie case of Chanmalswami v. Gangadhar- 
appa'^'> and we have the decision of the Pall Bench in 
that case. 

There is no doubt now that the words “ the rights of 
the parties with regard to all or any of the matters in 
controvei’sy in the snit” which occur in the definition 
of “ decree ” have not their widest possible meaning : 
they have a meaning restricted in some way or another. 
No one for example asserts that they include the right 
to ask a i)ai'ticular witness a particular question ; oi‘ 
the right to put in evidence a particular document ; and 
it is now decided by a Full Bench of this Court that 
they do not include the right to proceed with a suit in 
a particular Court or after a particular time. 

How then are we to find out how the meaning of the 
words is restricted ? To me it seems that the correct 
course is to ascertain their meaning from t])e provisions 
of the Code in which they occur. The words “ decree ” 
and “ order ” are so defined as to iuciude all the orders 
a Court makes. We have some clue to what an order 
is in the enumeration of appealable orders given in 
Order XLIII of the Code. They certainly seem to include 
generally an order bj^ the Court that it will oj’ will not 
Imar a suit on the merits and this general intention is 
not seriously disturbed by the provision that an order 
rejecting a plaint is a decree or by the fa.ct that the 
dismissal of a suit on a imeliminary point is a decree. 
Generally speaking, therefore, I infer that an oixler that 
a Court will proceed to hear a suit on the merits is not 
an order which should be immediately followed by a 
decree. And the decision of the Pull Bench, so far as 
it goes, supports this conclusion. 

, A decision that a party is or is not an agriculturist is 
something more than a decision to go on wdth a suit. 



VOL. XXXIX.] BOMBAY BEBies. 

tor ifc cleterniiues also the law that the Court will apply ; 
whether the Dekkhau Agriculturists ’ Relief Act or the 
ordinary law. That does not seem to make any 
difference in principle, for the principle, so far as I can 
understand it, is that the progress of a suit is not to be 
interrupted by an appeal until there has been a decision 
either partial or entire, on the merits. 

TJiis is, I think, plainly to be inferred from the iJrovi- 
sions of the Code relating to the trial of suits. These 
provisions are discussed by Hayward J. in his referring 
judgment in the Full Bench case. It is unnecessary 
here to repeat the discussion. I will only summarise it 
by saying that the Code intends the Court to hear and 
decide that which the parties con:).e to Court to haye 
decided, then to pronounce judgment and then to make 
a decree. As is pointed out by Beaman J. in his refer- 
ring judgment, the parties come to Court to get decided 
some claim to x)roperty or to money or to an easement or 
the like. They do not come to Court for the purpose 
of having it decided whether one or another of them is 
an agriculturist. That is an incidental or accidental 
matter not intimately related to the claim itself, but 
related to the jirocedure the Court must follow and the 
law it must apply. 


This conclusion that the Court before pronouncing 
judgment and making a decree must determine the real 
claim in wliole or part is very sHongly supported by 
the provisions of Rule 3 of Order XV of the Code. This 
rule covers tiie case of preliminary issues and jprovides 
that the findings on some only of the issues conclude 
the suit if those findings are enough for the decision 
of the suit : if not the suit must proceed. To my mind, 
having regard to the provisions of Order XX relating to 
judgment and decree, this means that if the suit is to,’ 
proceed there shall not be a true judgment and icon- 


seguently not a decree at that stage. There 
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pronoaneeiuerit of the Oourt’s finding so far as it goes, 
but this is not a Judgment of the kind which must be 
followed bj" a decree. 

On purely general grounds I arrive at the same con- 
clusion. If a finding on a preliminary issue can 
properly be the basis of a decree, then each preliminary 
issue could lawfully be tried separately and each such 
trial could be followed by an appeal. There might thus 
be two or three or more preliminaiy trials and appeals 
before the trial of the real claim was reached. I do 
not believe the legislature intended to enact so vicious 
> a law. How vicious, is plainly indicated by the observ- 
ations of the Privy Council quoted in the referring 
judgment of Hayward J. 

Again we have the assistance of the Code in discover- 
ing what, within its intention, are preliminary decrees. 
There is an enumeration of such decrees in Orders XX 
and XXXIV. Not necessarily a complete, but a very 
suggestive enumeration ; suggestive as showing that 
a preliminary decree is not to be drawn up until the 
real claim has been investigated and in part decided. 

My conclusion, therefore, is that in Ihe cases before 
us except First Appeal No. 293 of 1912 the finding that 
a party is or is not an agriculturist is not a Judgment 
such as is intended by Order XX of the Code and is not 
a proper basis for a decree: and that a decree drawn 
up on the basis of such a finding alone and .speciJ'ying 
such a conclusion alone, is not a legal decree at all and 
cannot be the subject of an appeal. 

It follows from this that in First Appeals Nos. 2(1 of 
1914, 50 of 1914, ()7 of 1914 and 271 of 1913 we find tiiat 
no appeal lies and the order of the Court will be that 
these cases be remanded to be tried according to law ; 
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In Appeal No. 271, as no appeal lies, there cannot be 
any hearing of the cross-objections. The costs of these 
like the costs in the appeal will be costs in the suit. 

The question which arises in Appeal No. 293 of 1.912 
is clitferent. It has been determined in that suit that 
the plaintiff is an agriculturist. Though it seems to me 
that the decree which has been drawn up is not in 
proper form a preliminary decree, yet in substance it 
may be taken to be a preliminary decree directing that 
an account be taken between the parties in the manner 
pro^dded by section 13 of the Dekkhan Agriculturists’ 
Relief Act. If that were in fact the form of the decree 
there could not, I think, i)e any real doubt that it was 
a true preliminary decree and that an apioeal would lie. 
The only doubt that occurred to my mind is this, that, 
owing to the understanding of the Judge of the law as 
it then stood, he never applied his mind (of course this 
was no fault of his) to the question whether he should 
or should not at that stage draw up a preliininai-y decree, 
But seeing that this appeal is now before us, and that a 
true preliminary decx'ee could have been drawn up, it 
seems to me far better in the interests of justice to 
assume that the decree is defective only in form and not 
in substance, to hold that an appeal does lie, and to 
determine the appeal on the merits. To do otherwise 
would lead to a remand and this matter which is before 
us and which the parties are ready to argue would be 
delayed for an indefinite time. I wish particularly 
however to add this : Judges will now come to under- 
stand the view of the law which we have here set out, 
which is that in order that the preliminary decrees in 
these cases may be in j)roper form they must be in the 
form of decree, for taking an account as provided by Rule 
16 of Order XX of the Code of Oivil Procedure. - But 
whether the Judge will make such a preliminary decree 
immediately on finding , that a party is an agriciiltiimt ;' 
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is a matter wElcli lies within the Judge’s discretion. 
Rule 16 no doubt requires that a preliminary decree is 
to be made where an account has to be taken ; but as 
will appear from Rule 17 the Court may, if it is so 
minded, determine various matters which go to help the 
taking of the account before it makes this preliminary 
decree. The Court may, for example, (taking the case 
before us) determine the amount of the principal ; the 
amount that is to be taken as the annual profits or rent 
of the house ; and the rate of interest that it will allow 
as provided by section 71 (a) of the Dekkhan Agricul- 
turists’ Relief Act. It is open to the Court, if it is so 
minded, to determine such matters before making a 
preliminary decree under Rule 16 of Order XX. That 
is all that I wish to say in this matter. Appeal No. 293 
of 1912 will be set down for hearing on its merits. 

Shah, J. ; — The question that arises in these appeals 
is whether the decision that a party is or is not an 
agriculturist within the meaning of the Dekkhan Agri- 
culturists’ Relief Act, when formally expressed, is a 
preliminary decree within the meaning of section 2 of 
the Code of Civil Procedure. Apparently prior to the 
decision of the Fall Bench in Chcmmalsimmi v. 
Gangadharappa’'^\ it was accepted that such a finding, 
wheufoi’mally expressed, would be a preliminary decree 
it seems to me that after the Pull Bench ruling, the 
view requires to be reconsidered. 

According to the definition a formal expression of an 
adjudication, which conclusively determines the rights 
of the parties with regard to all or any of the matters 
in controversy, is a decree, which may be preliminary 
or final, Reading the definition in the light of the 
other provisions of the Code as to preliminajy decrees, 
and- taking the scheme of the Code with regard to the- 
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disposal of the suits, it seems to me that the word 
“ matter ” in the definition means the actual subiect- 
matter of the suit with reference to which some relief 
is sought, and the word “ right ” means substantive 
rights of the parties, which directly affect the relief to 
be granted or which, in the words of the definition, 
relate to all or any of the matters in conti’oversy. The 
explanation to the definition shows that a partial or 
complete disposal of the suit is involved in a decree. 
This interpretation of the definition derives support 
from the ruling in Charimcilsivam 'i s case^^^ 

An adjudication which satisfies these conditions 
would form the basis of a decree, and may be prelimin- 
ary or final according as it partially or completelj^ 
disposes of the suit. It is not essential that an adjudica- 
tion should be covered by any one of the specific cases 
of preliminary decrees mentioned in Order XX of the 
Code, in order that it may form the basis of a prelimin- 
ary decree. Those cases are illustrations of preliminary 
decrees and help us in deterinining the . true meaning 
of the definition of the term “ decree 

Having regard to the view I take of the definition, it 
seems to me that in all these cases it must be determined 
with reference to the pleadings whether the finding 
that a person is or is not an agriculturist can form the 
basis of a preliminary decree. No such finding by itself, 
in my opinion, can be the basis of a preliminary decree, 
unless it necessarilj’’ involves a conclusive detenni nation 
of the rights of the parties with regard to the matter, in 
controversy. To illustrate my meaning, I would take 
two cases, one in which the plaintiff sues for redemption 
of a mortgage contrary to the terms of the mortgage 
alleging that he is an agriculturist, and claims the 
benefit of the provisions of the Dekkhan Agriculturists’ 
Relief Act, and the other in which, the plaintiff sues for 
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tlie redemption of a mortgage^ wliicli is in form a sale, 
and which he seeks to prove to be a mortgage in vii'tne 
of the pi'ovisions of section lOA of the Dekkhan Agri- 
culturists’ Relief Act. If it be found that he is an agri- 
culturist, in the former case he will be entitled to have 
the accounts taken under section 13 of the Dekkhan 
Agriculturists’ Relief Act in supersession of the original 
contract between the parties : in the other case the 
finding by itself will not entitle him to such accounts, 
as he will have farther to establish that the transaction 
is a mortgage and not a sale. According to my view, 
the finding in the former case may form substantially 
the basis of a preliminary decree while in the latter it 
cannot. The ruling in Krishnafi v. Jf'aritfi^’-Vas I read 
it, seems to be quite consistent with this view. 

It is common ground in E. A. 271 of 1913 and 50 of 
1914 that before the i)laiatiffs could be held entitled to 
have accounts taken under section 13 of the Dekkhan 
Agriculturists’ Relief Act there are other questions to 
be determined. It is clear, therefore, that there is no 
proper preliminary deci’ee to appeal from. In Appeal 
No. 26 the finding that the plaintiff is not an agricul- 
turist is either sufficient to dispose of the suit completely 
or insufficient to dispose of anything. The pleadings 
are not fully stated to us. But it is clear that in any 
case there is no proper preliminary decree to appeal 
from. In Appeal No. 67 of 1914 the finding that the 
defendants are not agriculturists does not dispose of 
any matter in suit, and affords no basis for a proper 
preliminary deci'ee. 

In Appeal No. 293 of 1914, it seems to me that there is 
a preliminary decree, which could be apj)ealed from. 
Having regard to the pleadings it is clear that the 
finding necessarily involves the result that the accounts 
should be taken under section 13 of the Dekkhan Agri- 
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cultoristfi’ Kelief Act, despite tlie terms of tlie contract 
to tlie contrai'v, and that the original contract to that 
extent is sapersed('d. It may be that in order to take 
the uceouuts tiie rate of interest and the amount of the 
principal will have to he determined liei’eafter. But 
tliat would not, in my opinion, affect the Cjuestion 
whetlier tlte adjudication, wdien it is formally exi)ressod, 
is a preliminary decree. In this case I hold that 
substantially there is a preliminary decree, from whicli 
an appeal would lie. It is, Imwever, necessary to- i^oint 
out tliat in such a case the decree should be in form a 
propel' preliminary decree. As I liave already stated, 
it is not the foiuiml expression of a tindlug tluit a person 
is an agriculturist but of its necessary consequence that 
accounts should lie taken under the Dekldian Agricul- 
turists’ Relief Act iu supersession of the contract 
between the iiarties that forms a preliminary decree. 
In a properly framed decree this result should appear 
clearly on the face of it, and should not be left to be ^ 
inferred by the appellate Court as in this ease. It is, I 
think, open to the Court to draw up a proper decree 
directing accounts to lie taken, under the Dekkhan Agri- 
cull iirists' .Relief Act either before or after deciding all 
matters wliicli are uecessaiy for the actual taking of 
tlie accounts. 

I concur, therefore, in the orders proposetl by my 
learned brother In all the appeals- 

Orders according ly. 

R. B. 
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APPELLATE CIVIL. 

Before Sir Basil ScoU, Kt., Chief Justice^ Mr. Justice Batchelor and 
Mr. Justice Bearaan. 

Indian Stamp Act (II <f 1899). section 69, schedule I, ciriiele SS, clause (a), 

sub-clause (Hi) — Lease — Lessee agreeing to pay annual rent plus Gorermneyit 
. assessment — Whether rent includes assessment for jnirposes of stamp duty. 

A piece of IriTid was- leased for live years whereby the lessee agreed to pay 
to the lessor Rs. 100 as rent plus Bs. 16~8“0 on account of Government assess- 
ment. The question being referred wlietber the stamp diit^- should be levied 
on Bs. 100 or Bs. 110-8*0 the total amoiint of rent and Government assess- 
ment, ■ . 

Held, that the Government assessment did not form part of the profit and 
therefore the stamp duty was leviable only on Bs. 100 the annual rent, under 
schedule L article 35, clause (a), sub-clause (iii), of Stamp Act. 

Refeeexce by Mr. McNeill, Acting Conimissioner, 
Central Division, under section 59 o.f the Indian Stamp 
Act (II of 1899). 

A piece of land was leased at Sliolapur for five years 
at an annual rent of Es. 100 plus Rs. 16-8-0 on account 
of Governme.nt assessment, the terms of the lease being 
as follows : — 

“Lease of a piece of land for 5 years reserving annual rent of Bs. 116-8-0 
executed in favour of Gangararn isarayandas Tell, agriculturist, inhabitant of 
Sholapiir, by Vithoba valad Onkari Patel, Vani, agriculturist, inhabitant of 
Hoclgi, taluka Bholapur. 

I liave taken from you on lease fur cultivation your ancestral land vdiich m 
in your possession and enjoyment. Tlie land in question is situated at Mouje 
Hodgi in the taluka and sub-district of Sholapur, district Sholapur. 

, ,, , (Here follows the description of the land given on lease.) 

The above described land has been taken from you on lease from Chaitra 
Shudha 1st Shake 1835 to the end of Shake 1839 for five years and has been 
given into my possession from the , same date. I will take great pains for 
cultivating the land and one-half portion of every kind of produce that may be 
raised will he given to you every year and tlie remainder will be appropriated 
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by me. I will pay you every year Rs. 16-8-0 on account of Government 
assessment which you may pay. I will repair and keep in order the earthen 
handhas round the fields. I shall protect the trees and manage to pay other 
dues (balutas). If in any one year, I make default in giving you moiety of the 
produce I shall pay you Es. 100 as damages in addition to the assessment of 
Es. 16-S-O. In case I fail to give either the produce or the damages I shall 
hand over the possession of the land to you without questioniiig the period of 
The lease and I will pay you the unpaid amount of the rent from my personal 
property. If I continue to pay the rent together with the assessment .as 
agreed I will cultivate the land till the deterniination of the lease and will 
transfer its possession to you when the period of the lease is over without any 
objection. This lease has been executed by me on 10th April 1913.” 

Tlie deed was presented on a stamp of Rs. 2 and the 
question of proper stamp duty liaving arisen, the 
Inspector General of Registration decided that the 
stamp and registration fees were leviable on Rs. 116-8-0 
that is on the amount directly paid to the lessor plus 
Government assessment paid directly by the lessee on 
behalf of lessor to Government, 

The matter went up to the Commissioner, Central 
Division, who in making the reference to the High 
Court, observed as follows : — 

‘‘ As explained by the Inspector-General of Registration in paragraphs 6 and 7 
of his letter No. 16i36-GenL of 13th August 1914 to Government the orders 
of Government of 1875 are old and conflicting with the decision of the Madras 
High Court (I. L. E. 7 Mad. 156) and require amendment. 

Ill my opinion the wairds ‘ the rent reserved ’ in Article 35, Schedule I, should 
in their application to a lease in wliieh a yearly rent is reserved be construed to 
mean the amount annually payable by tlie lessee to the lessor or to any other 
on behalf of the lessor. The direct payment of the Government assessment 
seems to be a ‘ service or other thing of value rendered to the transferee.’ 
Bent as defined in the Transfer of Property Act is obviously not limited either 
to the amount of net profit accruing to the lessor or to the actual payment made 
to him direct.” , 

The reference was heard. . 

S. S. Pathar, Government Pleader, in support of the 
reference : — The lease being for five years, Article 35, 
clause (a), sub-clause (iii), aj)plies. The proper stamp 
is the “duty equal to the amount or value of the 
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average annutil rent recovered.” Kent would include 
the amount of assessment agreed to be paitl. I rely on 
Refermce under Stamp Act, section and i;o re 

A Reference by the Financial Commissioner of the 
PimjaR\ Tlie stamp duty should, lhercfoi'(‘, be levied 
on Rs. llfi-S-O. Tills point is dealt with in IJie Punjab 
case, wliere Elsmie .1. lays down " Had the lessee agroeci 
to pay an uncertain amount and to he ivsponsible I'oi' 
rise and tail of Government demand, it might have 
been dinicult to regard tlie payment as of the nature of 
rent.” Kent is delined by Transfer of Property Act, 
section 105, as “ money, share of crops, service or any 
other thing of value to be rendered iJeriodically or on 
specified occasion to tbe transferor liy the transferee.” 
The landlord is ijrimarily liable to pay land revenne 
under the Laud Revenue Code and Avhen the ienant 
agrees to pay Government assessment it is service or 
otlier thing of value to be rendered periodically by the 
transferee to the transferor. Supposing the land, is let 
in consideration of payment of assessment only can it 
be said that there is no rent ? The proper stain]) duty 
therefore should be ievded on Rs. 1 i(i-8-0. 

SOOTT, G. .T. : — This is a. reference to the Court under 
section 59 of the Indian Stamp xPct in the matter of a 
lease executed in favour of Gaugaram Rarayandas Teli 
by Yithoba valad Onkari Patel Yani, and the question, as 
stated in the inference, is, whether in the ease of a lease 
containing a stipulation regarding the payment by tbe 
lessee to the lessor of Gov'eriiment assessment, etc., for 
its eventnal payment by the lessor to the Government, 
stamp duty should be calculated on the total amount of 
rent and Government asse.ssment, etc. The sti]Aulation.s 
in the lease are as follows : — 

“ T1k‘ above deHcribed land has been, taken from you.. .for live years and lias 
been given into my possession from the same date. I \vill take great pain.s for 
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eiiitivating' tiie land and oue-half portion ot' every kind of produce that may be 
raised will be given to you every year, and the remainder will be appropriated 
by me. J will pay you every year Es. Hb8-0 on aeeonnt of (Tovernment 
as^^'.ssmcnl which you may pay. I will repair and keep in order the earthen 
handhas round the fieids. I Khali protect the trees and manage to pay other 
dues. If, in any one year, I make default in giving you moiety of: the [)roduce, 

I ‘diall ])ay you Rs. 100 as damages in addition to the assessment of Rs, 1 0-8-0.’’ 

The Article ef tlio Indian Stamp Act wbiclv applies to 
the cast! is Article .Ha. Assiuniug this to be a lease for a 
term in e.Kcess of five years, it wovikl fall iTuder clause (a), 
stib-clanse (iii), and the duty pt'escribed would be “ the 
same duty as a Conveyance (No. 23) for a consideration 
ecpial to tlie amount or value of the average annual rent 
reserved,’’ and tlie c|aostion is wliether the rent is aiiy- 
tliing more than tlie moiety of tlie iiroduce contracted to 
be given, or whether it includes Rs. 16-8-0 which is jiay- 
able to G-overnment as assessment by wdioever may hold 
the land under the Government. Tlie term “ rent ” is 
explained in Woodfall on Landlord and Tenant, as “ a 
retribution or conipensatiou for the lands demised.” 
“ Rent must always be a 'profit ; . . . This iirofit 

must also he certain, oi" capable of being reduced to a 
certainty by either party, and must issue out of the 
thing granted, and not lie part of the land or thing 
itself." Now api)l3’ing that description to the present 
case, it ajipears to us that the only profit for the lands 
demised which the landlord would j’ealize is the half of 
the produce, and that Rs. 16-8-0 is not part of the profit. 
It is a liability attacliing to the thing itself in the hands 
of the lessor. The lessor under this covenant is reallyf 
in no lietter positiou than if he had a covenant by a 
tenant to iiay the assessment direct to Government, aiids 
if it were paid direct to Government, it could not bes 
coiiteiided, as is adhiitted by the Government Pleader,® 
that Rs. 16-8-0 sliould be deemed to be part of the rent. 
We answer tlie (luestion' referred in the negative. As 
®inestiou arising upon this lease appears not to havei 
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occurred to tlie referring authority, vie., whether the 
lease does not fall under the exemption from Article 35 
being a lease executed in the case of a cultivator for 
the purposes of cultivation, the average annual rent 
reserved not exceeding Rs. 100. 

Ansiver accordingly, 
s. G. K, 


APPELLATE CIVIL. 


Before Mr, Justice Heaton and Mr, Justice Shah, 

DAYaBHAI RAGHUNfATHDAS (original Applicant), Appellant, t \ 

BAI PABYATI and another (original Opponents), Respondents.^^ 

GimxUans and Wards Act (VIII of ISQO)^ section 26 — Custody of mmor — 

Application hy guardian— Guardian need not he a certificated guardian. 

An application nrscler section 25 of the Guardians and Wards Act (VIII of 
1890) for the ciLstody of a minor can be made by a guardian, who need not 
be a certiiieated guardian. 

Appeal from the decision of M. S. Advani, District 
Judge of Surat. 

This was an application under tlie Guardians and 
Wards Act (VIII of 1890). 

The applicant applied under section 25 of the Act to 
the District Judge at Sumt to recover the custody of 
his minor daughter Bai Mani. 

The District Judge was of opinion that the applicant, 
not being a certificated guardian of the minor, could 
not maintain application. The learned Judge di,smissed 
it on the following grounds : — 

It IB contended by the learned Vakii that as the applicant is the natural 
guardian of the minor under the Hindu Law you could seek assistance 
of the Court under section 25 of, the Act to have the custody of the 
minor. He has quoted no direct authority in support of his contention. He 
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has drawn rny attention to a case reported in I. L. B. 26 AIL 594. There 
it %vas laid down that no. suit would lie in a Court for recovery of the person 
of a minor but that a proper remedy would be an application under the 
Guardians and Wards Act, as that Act was intended to be a complete Code 
defining the rights and remedies of wards and guardians. If this riiliiig is 
carefully considered it will show' that a person should, in the first instance, 
make an application under the Act to have himself appointed or declared 
gnardiasi of the minor and then seek other reliefs. 

The next case relied upon by the learned pleader is the one reported in 
I. L. B. 25 Born. 574. There it "was pointed out that there were three- 
courses open to a person Avhose Avard had been remoA'ed from his custody. 
Firstly, he could proceed in a criininal Court. This remedy has been taken 
adavautage of by the applicant and his complaint has been rejected by 
the learned City Magistrate. Secondly, he can proceed under the Guardians 
and Wards Act. This remedy has been dropped after making an application 
to this Court. Thirdly, the guardian can file a suit. 

Next case relied upon is the one reported in 16 Bom,. L. B. 625. This case 
does not help the applicant. When looked through properly this authority 
is against the applicant, for it expressly lays dowm that “ a District Court is 
not a Court exercising the jurisdiction of the Crown over infants and has no 
jurisdiction over infants except such jurisdiction as is conferred by the 
Guardians and Wards Act/’ 

Chapter II. of the Act deals with appointment and declaration of guardians. 
Then comes Chapter III which deals with duties, rights and liabilities of 
guardians. 

It is in this chapter section 25 comes. Having regard to the position of 
section 25 in the Act it seems to me that the Legislature contemplated the 
appointment under the Act and it is only after the appointment had luieu made 
the guardian could seek the assistance of the Court to have the ward restored 
1.0 him which had been removed from lus custody. Here the applicant in 
paragraph 4 of the application definitely states, that he does not w^ant to be 
appointed or declared gnardian of Bai Mani. Sucli being the case I am of 
opinion that I cannot gTant his prayer. His proper course Avill be first to get 
himself appointed or declared guardian of Bai Mani under the Act and then . 
move the Court for assistance under section 25 of the Act. • , ■ * 

The a|)plicant appealed to the High Court. ; 

T, R. Desai, B. i?ao and If. i). Daru, for the 

(x. N. Thuko-r, for the respondents, , l C j 
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Shah, J. : — Tliis is an appeal under the (Tiuirdians 
and Wards Act. It arises out of an application made 
by tlie appellant to the District Court of Surat under 
section io of tlie Act for the custody of his minor 
daughter Bai Mani. 

Tlie lower Court ha.s rejected this application on the 
ground that unless the appellant takes steps to l)e 
appointed a guardian of the minor, no application under 
section :25 could l)e entertained by tliat Court. 

The correctness of this view has been questioned 
before us in this appeal. A ‘guardian’, as defined by. 
the Act, means a person having the care of the person 
of a minor or of his i)roperty or of both his person 
and property. The appellant is the father of 
the minor and claims to be her natural guardian. 
(Section 2.“) i*efers to tlie custody of a guardian and not 
of a guardian appointed under the Act. This distinc- 
tion between a guardian and a guardian appointed 
under tlie xlct is to lie noticed throughout the Act. As 
an illustration we may refer to section 26 of the Act 
wdiere iirovlsion is made with reference to a guardian 
of the person appointed or declared by the Court. 

It seems that it is open to an aggrieved party to make 
an application to the Court under section 25 where the 
ward leaves or is removed from the custody of a guardian 
of his person. It is not essential that there shoulti be 
a certificated guardian before an application under 
section 2.5 could be entertained by the Court. We do 
not see anything either in the scheme of the Act or in 
the position of section 25 in Chapter III wliich. relates 
to duties, rights and liabilities of a guardian, which can 
be said to lie in conflict witli this view ; on the contrary 
it appears that the scheme of the Act supports it. 

We say nothing as to the merits of the application. 
It pvas suggested on .behalf of the respondents that 
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tlie application may be disposed of on tiie merits here. 
But the lower Court has decided the application on a 
preliminary ground and it would not be right to say 
anything as to the merits at this stage. This appeal is 
decided only on the allegations made in the petition, 
which contains an avermnnt that the applicant is a 
guardian of the minor as defined by tlie Act and that 
the ward is removed from his custody. 

It follows, therefore, that tlie order of the lower Court 
must be set aside and the application sent back to that 
Court for disposal according to law. 

Costs to be costs in the application. 

• Order set aside. 

R. R. 
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PEIYY COUNCIL.^ 


BAL GANGADHAR TILAK and others, Plaintiffs, SHRTNIYAB 

PANDIl AND OTHERS, DEFENDANTS. 

[On apiieal from the High Court- of Judicature at Bomliay.] 

Hrndtt laic — Adoption — Validitij of adoption — Non-peiformance of roremony of 
datta liomain — Will (jivimj poxcev to wkhnv to adopt xritli consent of 
■irhere one declines to act — Omission to folloxc provisions of section 146 of 
Evidence Act as to using documents to conti^adlct unfnesses — Inferences drairn 
from docninents so used, and hasing decision on them to prejudice if 
witnesses — irenered allegatioris of undue influence and fraud irithout specific 
issues or piUas. 

On this appeal, their Lordships of the Judicial Conimittee, iu a suit to 
establish fhe validity of an adoption. Held (reversing the decision of the High 
Court) that on the evidence and under the cii’cumstances of the ease the 
adoption was valid. 

Where the boy to he adopted is of the same gotra as the adoptive fatlier the 
pcrfonnaiice of the ceremony of datta Jioxnam is not essential to the validity of 
the ado])tion among Maratlia Brahmins in Bombay. 
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ValM V. Govmd KasJiinatJiS^^ approved, as being based not on tlie particular 
degree of relationsliip, but upon the broad gi'Oimd of the identity of gotra. . 

A Hinclii testator by his will appointed five trustees of his property and gave 
power to his widow to adopt a son with their consent and advice ; and one of 
the tj'ustees declined to act, Held that the consent of the declining trustee 
was not necessary, and the adoption made with the consent of the other four 
trustees was valid. 

It is a general, salutary, and intelligible rule, and one substantially embodied 
in section 145 of the Evidence Act (I of 1872) tbat if a witness is under 
cross-examination on oath, he slioukl be given the opportunity, if documents 
are to be used against him, to tender his explauatiou and clear up the particular 
point of ainhiguity or dispute : and the duty of enforcing such a rule is clear, 
especially where a witness’ reputation or character is at stake. In this case, 
’U'liere the general principle of this rule and the {specific provisions of section 145 
had not been follovs'ed, l>iit docinnents had been used for the purpose of 
contradicting witnesses without calling their attention to the portions of tljc 
documents so used, their Lordships were of opinion that tiie decision of the 
High Court on the evidence amounted to an iiiferunlial verdict of perjury 
agaizist the witnesses which was not justified. 

SemMe : Where coercion, undue influence, fraud and misrepresentation are 
set up as rendering a traiisaetion invalid, each one should ])e specifically 
pleaded, and a definite issue upon it settled. In attacking an adoption an 
issue, “ whether the plaintiff is a validly adopted son,” is not one on which any 
of the above grramds should be permitted to be raised by genei-al allegations. 

WalUngfonl v. Mutual Societg(^^ per Lord Selborne ; and Gunga Namin 
Gujda V. Tlhichram Chowdltry^^ refeiTed to as to the defence of fraud. 

Appeal 38 of 1914 from a judgment and decree (23rd 
September 1910) of tlie High Court of Bombay wliicli 
reversed a jxidgment and decree (31st July 1906) of tlie 
Subordinate Judge of Poona.' 

Tlie main question for determination in tliis appeal 
was wliether appellant 4, Slui Jagannatli Vasndev 
Pandit Mabaraj, was tlie duly adojited son of the late 
Va.sudev Hariliar Pandit, alias Sbri Baba Maliaraj. 

The sait was brought by the appellants Bal Ganga- 
dhar Tilak, Ganesh Shriferishna Khaparde, Shripad 

W (1899) 24 Bom. 218 at p. .221, , ® (1880) 5 App. Gas. 685 at p. 697. 

® (1888) 16 Ca]..633 : L, R. 15 I. A. 119. 
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Bakharam Kumbhojkar, and the abovenained 4tJi 
appellant to establish the adoption of the 4th appellant, 
and to enforce the alleged rights of the other appellants 
to manage the e.state of the deceased Baba Maharaj, 
who died on 7th Angnst 1897 leaving him surviving 
his widow Shri Sakwarbai (referred to generally as 
Tai Maharaj) who was then enceinte, a daughter the 
second respondent Shri Sanbbagyavati Sbantaka, and 
two other daughters by a j)revioiis wife who were not 
concerned with this appeal. On the day of his death 
Baba Maharaj executed a will whereby he appointetl 
the first three appellants, and two other persons, B. M. 
Xagpnrkar and Rao Sahib Kirtikar trustees to carry on 
the management and administration of his estates after 
his death, and directed that if a son were not born to 
his wife, or if the son born should be short-lived, a boy 
should be adopted by his wife with the consent and 
advice of the trustees, and that the trustees should carry 
on the management of the estate on behalf of the sou 
so adopted until he attained majority. 

After the testator’s death Rao Sahib Kirtikar declined 
to act as trustee or to join in an aiDplication for probate 
of the wdll, but the appellants 1 to 3 and Nagpurkar 
duly obtained probate from the District Court of Poona, 
and from the Kolhapur Court (where some of his proper- 
ties were situate) and took charge of and proceeded to 
manage the estates. 

On 18th January 1898 Tai Maharaj, the testator’s 
wndow, gave birth to a son who, however, died on 9th 
March 1898. 

The circumstances relating and preliminary to the 
adoption of the 4th appellant, and the evidence as to 
his eventual adoption are sufficiently stated in the 
judgment of their Lordships of the Judicial Committee. 

Subsequently to that adoption the widow, Tai Maharaj, 
was induced, as alleged by Xagpurkar and other perscaas, ■ 
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to repudiate all tliat bad taken place with respect to it, 
and eveiitnally on 19tb Angnst 1901 sbe purported to 
adopt tbe first respondent, Sbri Sbrinivas Pandit, as 
a son to ber liusband. 

Tbereupou, on 23rd September 1901 tbe appellants 
instituted tlie suit, which gave rise to the present appeal, 
against Tai MabaraJ, Nagpurkar, and Shrinivas Pandit 
for {Inter alia) a declaration that tbe 4th appellant was 
the duly adopted son of the testator. 

Tai MabaraJ in ber written statement denied that 
sbc bud adopted tbe 4tli appellant, and stated {inter 
; aiid) that sbe had no trustworthy person to advise her 
at Aurangabad (where the adoption of the 4th appellant 
liad taken place) ; that the appellants 1 and 2 had 
threatened Iier that they would not return to Poona 
themselves, nor allow her to do so, until she had 
selected one of the Babre boys ; that under the compul- 
sion of these and other threats sbe was forced by those 
ai)pellants to sign the documents, neither of which 
(though she was told they were about the selection of a 
boy) was read or explained to her ; and she submitted 
that the documents were not binding upon her. 

The other defendants filed written statements denying 
the adoption of the 4th appellant, and setting ui3 that 
of the first respondent. 

On 30th September 1903, during the pendency of the 
suit, Tai MabaraJ died and her daughter the second 
respondent was substituted for ber on the record and 
filed a written statement denying both the adoptions and 
claiming the estate of tbe testator in her own right. 

The only issue now naaterial of those settled was the 
oth which was, “ whether the plaintiff No. 4 is the 
validly adopted son of Baba MabaraJ.” There was no 
specific issue raised as td ebej’cion or undue influence; 
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T]ie Subordinate Judge found on the evidence that 
the corporeal giving and taking of the 4th plaintiff 
in adoption was proved, and that no religions ceremonies 
were legally necessary inasmuch as the boy adopted 
was of tlie same gotra as his adopter, and the adoption 
was intended to be complete without them. He 
believed the evidence of the plaintiffs 1 and 2 and their 
witness as to what had taken place at Anraugabad and 
disbelieved that of the witnesses called by the defend- 
ants. And he made a decree in favour of the plaintiffs 

From that decision Sisri Shrinivas Pandit, the third 
defendant, appealed to the High Court, and on the 
hearing of tlie appeal by Ohandavarkar and Heaton, JJ., 
raised the point that the adoption was, if otherwise 
comj)lete and valid, the result of undue influence 
exercised on the widow by the plaintiffs 1 and 2. For 
the plaintiffs it was contended that that point had not 
been i^leaded or raised as an issue, that no evidence had 
been given of it, that it had not been ai'gued in the 
lower Court, and that it ought not to be allowed to be 
raised for the first time on the hearing of the appeal ; but 
these objections were overruled. 

The High Court held that there had not in fact been 
any corporeal giving and taking of the boy in adop- 
tion ; and that the adoption had been brought about by 
undue influence exercised by the plaintiffs 1 and 2 over 
the widow Tai Maharaj. The High Court accordingly 
reversed the decision of the Subordinate Judge, and 
dismissed the suit with costs. 


Bal 

(.tAXGAHHAR 

Tilak 

v. 

Bhrixivab 

Pandit. 


On this appeal, v . 

Sir H. Erie Richards, K.O., Sir W. Garths and J. M. 
Parikh for the appellants contended that Jagannath 
Pandit, the fourth appellant, was the duly adopted son 
of the deceased Vasudev Pandit. The undue influence 
with which the appellants Tilak and Khaparde were 
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charged sliould not have been allowed a.s a ground for the 
alleged invalidity of the adoption. The circumstances 
of the case made such a charge most improbable. The 
persons charged with using it had no personal interest 
in the adoption, and derived no benefit whatever from 
it, and the widow herself was anxious to make the 
adoj)tion. There was in fact no evidence of any exercise 
of undue influence which could only have occurred by 
coercion or fraud. None of these grounds vs’ere pleaded, 
nor w’’as any specific issue raised on them : the ease of 
undue influence was onlj' raised by general allegations 
in the High Court on appeal. Reference was made 
to Abdul Hossebi Zenail A'badi v. Charles Ag^ietu 
Turner’-^'> [IjOED Shaw referred to Wallingford v. 

Mutual Gunga Narain Crwptay. Tiluckram - 

Cho'ivdhry^^'^ was also cited, and as to raising and 
amending issues sections 146 and 149 of the Civil 
Procedure Code (Act XIV of 1882) were referred to. The 
High Court, therefore, should not have made the above * 

grounds the foundation of relief to the respondents in 
respect of the invalidity of the adoption. Bayabai v. 

Bala Venkatesh Bamalcand^'' was distinguished. * 

The findings of the High Cotrrt as to the facts of the 
adoption (putting the boy into the lap of the adoptive 
mother, &c.) were contrary to the weight of evidence 
They were founded on inferences drawn from portions 
of certain documents put in and the oral evidence of 
Tilak and Khaparde was disbelieved. But the portions 
of the documents which were said to discredit their 
evidence were never shown to them in cross-examin- 
ation, as should have been done in accordance with the 
provisions of section 145 of the Evidence Act (I of 1872). 

On this ground also the decision of the High Court as 

' W (1887) 11 Bom. 620 : L. E. 14 ® (iggg) 15 Cal. 533 : L. K. 15 

I. A. 111. V „ I. A. 119. 

(2) (1880) 5 iipp. Cas. 685, at pi 697. . ' W (1866) 7 Bom. H. G. E. Appx. 1. 


to undue influence, and as to there having been no real 
giving and taking of tlie hoy in adoption should be set 
aside. The documents themselves, it was submitted, 
were not inconsistent with the appellants’ oral evidence, 
but on the contrary supported it. 

It was also cojitended that the performance of the 
ceremony of dcitta lioma-in, among Maratha Brahmins 
in Bombay, was optional and not essential to the 
validity of the adoption, if, as w^as the case here, the 
boy to be adopted was of the same gotra as the adoptive 
father. The question was one on which the Indian 
authorities differ : see Trevelyan’s Hindu Law (Ed. 1912) 
147 : Vahibai v. Grov'ind KashinatJd^^ ; Afma Ram x. 
Madlio Rao^^'> ; V. Singamma v. Vinjamuri YenTcata- 
charhd^'^ ; and Govindayyar v. Dorasami^^K A formal 
giving and taking of the boy, as had occurred here, is 
considered to be a coinj)lete adoption amongst all classes 
in Bombay. West and Btihler’s Hindu Law- (3rd Ed.) 
922. Where the gotra is different the ceremony otdatfa 
liomara may be necessary. It was not necessary amongst 
Siidras because they have no gotras ; Strange’s Hindu 
Law% Yol. I, 96 ; and Strange’s Hindu Lawq Yol. II, 89, 104 
and 218 to 220. Eor the meaning of “ goira ” reference 
was made to Bamcdtandra Martand YYaitvar v. Yinayak 
Yentfaiesh Kothekar'^^ ; and Mitakshara, Chap. II, 
section 5 ; and also cited wmre Sai’kar’s Hindu Law 
(4th Ed.) 67, 68 : Stoke’s Hindu Law Books 446, note 1 ; 
Yyavastha Chandrika, Yol. II, 79, 455, 456 ; and Sacred 
Books of the East, Yol. II, 127, and Yol. YII, 106. 

Gir R. Finlay, K.C., De GruOytlier, K.G., and G. R. d 
Lowndes for the fii’st respondent contended that the ■ 
adoption was not completed. Oh the date -when it was 
said to have been performed,' the intention was only to 

W (1899) 24 Bom. 218. • 0) (1868) '4' Mad. H. C. E.'l65.'; 

® (1884) G All. 276 at p. 278. (1887) 11 Mad. .5 at p. 10. ■ , 

® (1914) 42 dM.'38i';')h..K 
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select a boy then, wliom it was proposed to adopt on a 
later date. The resolution of the trustees of 18th June 
1901 referred only to the selection of a boy to be 
approved of for the purpose of adoption, and it was 
submitted that nothing more than that was done. The 
giving and acceptance of the boy in adoption (placing 
him on the adoptive mother’s laj)) was admittedly neces- 
sary, but there was nothing in the evidence to show 
that it took place, at any rate not with the intention of 
constituting an adoption or with the express words 
necessary to make the adoption valid. Even if such 
giving and acceptance did take place, it was not done 
^ with the consent of Tai MahaiuJ and was therefore not 
her free act, but was brought about by the undue 
influence of the appellants Tilak and Khaparde. The 
> High Court, it was contended, was entitled to rely on 
the documentary evidence, and to draw inferences from 
statements in them which justified it in discrediting 
the evidence of the appellants’ witnesses. [Loed Shaw 
j'eferred to section 145 of the Evidence Act, and said 
the statements in the documents could jiot be so used 
, ; unless the witnesses had been given an opportuiiity of 
explaining them in accordance with the provisions of 
that section.] It was top late now to take such an 
objection wbich should have been taken when the 
documents were produced in the first Court. The High 
Court had rightly found that thex'e wms undue influence, 
and that there was no corporeal giving and acceixtance 
of tJie boy in adoption. Eeference was made to the 
Ewdence Act, sections 17, 18, 21 and 82, and the Civil 
Procedure Code, 1882, section 59. 

But the main contention was that, the parties being 
Brahmins, the adoption was not valid without the 
performance of the religious ceremony of datta homam 
which had been omitted. The performance of that 
ceremony was, it was submitted, among Brahmins 
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except in Madras, necessary to the validity of an adop- 
tion : see Mitakshara, Chap. I, section 11, paragraph, 13 ; 
Dattaka Ohandrika, section 2, paragraphs 5 and 17 ; 
Dattaka Miinansa, section 5, paragraphs 31, 45, 46, 47, 
and 56 ; Mann, Book IX, verse 182 ; West and Buhler’s 
Hindu Law (3rd Ed.) pages 1082, 1084, 1123 to 1128, and 
1130 ; and Ganga Baksh v. Janki Singh^^. The only 
cases in which the datta homam is dispensed with are 
those of a brother’s son, and a daughter’s son ; the 
former being regarded as one’s own son, and the latter 
the son of a sonless father. The case of the daughter’s 
son shows that the necessity for the ceremony of datta 
homam is not governed by the rule of the gotra being 
the same, because a daughter’s son is not of the same 
gotra as her father, and the adoption of her son by her 
father necessitates a change of gotra. There are no 
other exceptions to the strict rule which makes the 
datta homam essential to the validity of an adoption. 
There was no authority binding on this board that the 
datta homam was unnecessary when the boy to be 
adopted belongs to the same gotra as his adoptive father. 
The cases of Huebut Mao v. Govindrao^ ; Valubai v. 
Govind KashinatW'^ ; and Atma Mam v. Madho Mao^^^ 
are cases of the adoption of a brother’s son, and are 
distinguishable from the present case. Govindayyar v. 
DorasamiM^ followed V. Singamma v. Vingamuri Venka- 
tacharlu^^\ which is based on the opinion of Mr. Ellis 
given in Strange’s Hindu Law, Vol. II, 104 : it ai^peared 
therefore that the only authority for the doctrine of dis- 
pensing with the ceremony of datta homam is Mr. Ellis, 
a mere opinion only and not a judicial decision. Refer- 
ence was also made to Manganayakamma v, Ahvar 

p) (1887) Oudh. Eul. 1874 to 189S, ® (1899) 24 Bom. 218. 

(2) (1821) 2 Borr. Eep. 83. ' C5) (1887) 11 Mad. 6. , 

W (1868) 4 Mad. H. O. E. ieS, , ' ■.w s 
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Set0^^ ; Rcwji Vinmjakrav Jaggannath Shankarsett v. 
Lakshmihai ^^'^ ; Thayammal v. Y enkataramaP '^ ; Bliair- 
cibnath Sye v. Makes Chandra Bhadury^'^ ; Sayamalal 
Butt V. Saudamini BasP'^ ; Strange’s Hindu Law, Vol. II, 
87 to 89, 103, 104, 113, 131, 218 and 219 ; Sarkar’s Hindu 
Law of Adoption (Ed. 1891), 381 ; Sarkar’s Hindu Law 
(4tli Ed.), 160 ; Ma^me’s Hindu Law (7tli Ed.), 193 note, 
200 ; and “ Hinduism and Bralaininisin,” ky Monier 
Williams'CSrd Ed. 1887), 366. In this case there was not 
merely a non-performance of the datta homam as being 
unnecessary, for the parties had the intention of per- 
forming it, so that there was an omission to perform 
what had been considered necessary. That omission, it 
was submitted, invalidated the adoption, and justified 
the High Court in looking upon it with suspicion in 
the absence of any religious ceremony : see Sootrugun 
Sufputfy V. Sahitra Bye^^^. If the ceremony of datta 
homam was not necessary, the actual giving and taking 
of the boy must be proved, see ShosMnath Chose v. 
Krishnasunderi Bas 'P '^ ; but that had not been done, 
the actual placing the boy on the lap of the adoptive 
mother not having been established by the evidence. 
The rule for investigating cases of conflicting evidence 
where perjury and fraud must exist on one side or tlie 
other given in Meer Usd-ooUah v. Miissumat Becky 
JmamaP^^ was referred to. 

There was no evidence to show that Tai Maharaj was 
informed of her rights as being the heiress of her 
deceased son, and that her act in making the adojstion 
would be to deprive her of the estate which had vested 
in her as heiress. Wliere there was such a concealment 

■ W (1889) 13 Mad. 214 at p. 215. W (1834) 2 Kiiapp. 287 at p. 290. 

W (1887) 11 Bom. 381 at p. 893. W (1880) G Cal. 381 at p. 388; 

W (1887) 10 Mad. 206. : V , P, E. 7 I. A. 260 at p. 256. 

(1870) 4 Ben. L. R. 162 A. J, , («) (1836) 1 Moo, 1. A. 19 at pp. 
W 11870) 5 Beu. L. E. 362 at p. 366. 44. 46. 
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anti siipioression of facts from a widow exercising her 
right to adopt a son, the Court declared the adoption 
invalid : see Bayahai v. Bala Venkatesh Iiamakant^^\ 

A. M. Dunne and Abdul Majid for the second res- 
pondent contended that the adoption was invalid as not 
having been made with the “ consent and advice ” of 
the trustees named in the will. That condition was in 
the mind of the testator at the time of his making the 
will ; and the intention of the testator must he looked 
at and carried out. An adoption made without the 
consent of all the trustees could not therefore be valid. 
The adoption was not in accord with the will. Refer- 
ence was made to Narasimha v. Parthasarathy ^^'> ; 
Beemchurn Sein v. Heeraloll SeaW^ ; and Amrito 
Lai Butt V. Surnomoye Das j-^\ The authority given 
to the widow to adopt must be strictly pursued : 
Mutasaddi Lai v. Kundan Lal^^\ 

The appellants were not called on to reply. 

Lord Shaw : — This is an appeal from a decree of the 
High Court of Judicature at Bombay, dated 23rd Sep- 
tember 1910, which reversed the decree of the First 
Class Subordinate Judge at Poona, dated 31st July 1906. 

The main question to be determined on the appeal 
has reference to the validity of the adoi^tion by the 
widow of the late Shri Vasudev Harihar Pandit, alias 
Shri Baba Maharaj, of a son to her late husband. The 
appellant Jagannath claims to be the duly adopted son. 
This claim is resisted by the defendants and forms the 
7 Tssue:ih;the;'Case.' " , v- ^ 7:777 ^ 

The adoption is challenged substantially u]pon three 
grounds — first, that it was never completed in fact. 
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Tliis in argument was reduced to tlie proposition that 
the whole transaction had been left at the stage of a 
proposal to be afterwards carried into effect. As to the 
adoption itself, it is maintained that there was never 
a complete giving and taking of the child, and in 
particular he was not taken upon the lap of the adoptive 
mother. Secondly, that the religious ceremony of datta 
liomam, namely, the sacrificial burning of the clarified 
butter in accordance with the practice of the Hindu 
religion, was an essential requisite, and was not- 
performed, and that on this ground also the adoption 
remained inchoate. 

These grounds of challenge affect the completion and 
formalities of the ceremony itself. The third ground, 
however, is one- of general law. There are difficulties 
on the pleadings and arguments in placing it within 
any definite category, and to this allusion will 
afterwards be made. But it may at least be said that 
almost every known ground of challenge is imported 
into the case by suggestion. Allegations amounting 
to or compounded of fraud, circumvention, coercion, 
and undue infiuence are all mixed together. The 
disentangling of these separate and separable grounds 
of action must undoubtedly have caused certain 
difliculties in the Court below. But the challenge 
appeared to their Lordships to preserve even at the bar 
of the Board this mixed or jumbled character. 

The facts of the case, briefly stated, are these : The 
late Baba MaharaJ was a Fii’st Class sardar of the Deccan. 
He died at Poona on 7th August 1897, leaving a young 
widow, Tai Maharaj. 

At the date of his death he made a will appointing 
five gentlemen as his trustees. One of these, Rao Sahib 
Eirtikar declined to act ; the other four obtained 
: probate of the will on 2nd December 1897. These 
were Messrs. Tilak, Khaparde and Kumbhojkar, the 
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appellants. The fourth, Mr. Xagpurkar, while 
remaining a trustee,, after a time dissociated himself in 
action from his three colleagues, and was properly 
convened as a -defendant in the suit. The suit itself 
was brought in defence of the validity of the adoption 
(the adopted child being, of course, one of the plaintiffs), 
and for the administi-ation of the estate in terms of 
the will. 

In the will the clause material to the questions of 
adoption and succession is as follows : — 

“ My wife, Saubliagyavati, Shri Sakvarbai, is now pregnant. If she does 
not give birth to a son, or if the son after birth is short-lived, then, for the 
purpose of continuing the name of my family with the Vichare of the above- 
mentioned gentlemen, a boy should be given as often as may be necessary in 
adoption on the lap of my wife in accordance with the Shastras, and the 
above-mentioned Pcmch should, on behalf of that son, carry on the manage- 
ment of the immovable and movable estate until he attains majority.” 

On 18th January 1898 the widow gave birth to a son, 
but he died within two months thereafter, namely, on 
the 9th March. The circumstances for giving effect to 
the testator’s intentions by his widow performing an 
act of adoption thus arose. And it is an admitted fact 
in the case that for a period of over three years she and 
the four acting trustees made frequent enquiries and 
numerous efforts towards the securing of a suitable 
boy. The circle of relations was considerable, but for 
various reasons, none of which bear upon the present 
case, a suitable adoptee could not be found in the 
Kolhapur or Poona branches of her husband’s family. 

On the 18th June 1901 a meeting of the trustees was 
held, at which Tai Maharaj was present, and the facts 
which were otherwise spoken to by the witnesses are 
recorded in the minute, the substance of which was 
that there were no boys available in the Kolhapur 
family, that of all those available in the Poona family 
none were approved. The minute in this particular is ' 
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of importance, because it sliows that an anxious search 
had been made, that deference was paid to the wishes 
of the widow, and that objection is made to certain 
suggested adoptees on the ground of their being too old. 
One boy, the youngest named, of eleven years, being, 
however, stated to be in point of age suitable, although 
delicate. The minute then proceeds : — 

“The only family which remains, therefore, is tliat descended from the 
brother of Shri Siddeshwar Maharaj at Babro. It is not yet known wliothcr 
thei'e is a boy or not in that family. But if there is a boy of that family, 
fit in point of age, &c., for adoption, it is onr unanimous opinion that one 
should not he taken from any other family. And Shri Tai Maharaj is of the 
same opinion. 

Shri Tai Maharaj suggests that Messrs. Bal Gangadlmr Tilak and Ganesh 
Shnkrisbna Khaparde should both go to Babre, select boys, and return after 
settling as regards tliat family. 

“ Shri Tai Maharaj should go, see boys, and approve.” 

It should be mentioned that the trustees were, and 
had been since the testator’s death, duly administering 
the testator’s estate. 

Wliat followed upon the proceedings of the 18th June 
was that Messrs. Tilak and Khaparde accompanied the 
widow to Aurangabad, where the widow remained ; the 
two trustees proceeded to Nidhone, a i^lace near the 
Babre village, and selected five boys witliin the circle 
of relationship, and they came back, accompanied by 
their parents, to Aurangabad. The boys staj^ed with 
the widow for several days, being entertained and kept 
under observation. Certain astrologers, including 
Durga Shastri, who was one of her suite who had 
accompanied her to Aurangabad, cast the horoscopes of 
the children. These proved favourable to the appellant, 
Jagannath'; and her personal likings appeared to point 
in the same direction. 

All this course of conduct pointed to the entire 
acquiescence on the part ;of the widow in the testator’s 


■wislies and directions, and so far there is no substantial 
suggestion to the conti’ary. As to what happened at 
Aurangabad it is snfflcient to say that, in their 
Lordsliips’ opinion, the sworn testimony is abundant, 
is clear, and is overwhelming. It amounts to this. 
The widow’s desire, the arrangement of all parties, and 
the horoscopes of the astrologers all pointing in one 
direction, on the 27th June a meeting of the Shastius 
and of other persons in Aurangabad w-as summoned. 
The father of the boy being present, it was announced 
by the trustees, that the boy had been selected. The 
father was taken to the widow ; in pursuance of the 
familiar procedure she asked him to give her his boy 
in adoption, and he agreed. The fact of the arrangement 
was announced to the assembled guests, and there and 
then duplicate deeds of adoption were drawn up, the 
one being impressed with a Mouglai, and the other with 
a British stamp, and both intended to be signed and 
attested by the widow. This deed was in due form 
and bore that the father gave the son in adoption. The 
second document was a letter from the’widow addressed 
to the father and agreeing to take the boy in adoiDtion. 
So far as giving and receiving of the child these 
documents were iDrepared for and pointed to actual 
adoption in fact. 

The preparation of the documents, however, occupied 
time, and the hour being late the proceedings were 
stopi^ed, but were resumed early next morning. A 
gathering -was accordingly again held early on the 28th. . 
The deeds of adoption and the letter were duly executed, 
the boy wms given in fact by its natural father to its 
adopted mother, he was received in fact by her on her 
lap in performance of the req^uisite essential in this 
caste of Hindus on occasion of adoption and — all being 
completed — the formal ceremonies, and festivities wei'e : 
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postponed, to take place afterwards at Poona, and the 
widow left Anrangahad.^ 

The Subordinate Judge of Poona has gone into the 
circumstances with the utmost minuteness and detail, 
and he has weighed and considered every argument 
presented, and he comes to the conclusion that adoption 
was in fact completed. Notwithstanding the Judgment 
of the leaimed Judges of the High Court of Bombay, 
their Lordships have no hesitation whatever in entirely 
agreeing with the Judge of first instance. Reference 
in a little time will be made to the reasons assigned by 
the High Court for differing from him. But in the 
meantime it may be said that it appears to their 
Lordships that, viewed as a matter of evidence, no other 
conclusion was possible than that come to by the 
Subordinate Judge. 

Their Lordships do not stop to examine the oral 
testimony in detail. It is really all one way. Upon 
the crucial question of whether the boy was received 
by being taken on the lap of the adoptive mother thei*e 
can be no doubt. Witness after witness speaks of it. 
It would be very strange if it had not taken place, 
because it is conceded that it is among the very elements 
of the ceremonial of adoption, and entirely familiar. 
It is not only that Hindus of various classes were 
present and saw it, but it has to be borne in mind what 
the nature of the challenge of the transaction now is. 
It has come to be one in wdiich the trustees, men of high 
position, and some of them of learning and legal 
training, are accused of conspiring by fraud, duress, 
undue influence, and nearly everything that is improper, 
to have procured from the widow this act of adoption. 
It is not to be believed that if such a scheme were afoot, 
if deeds had been signed, horoscopes taken, and meetings 
gathered, the scheme .would have failed because of 
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the omission of that which was elementai’y to the 
knowledge of everybody, namely, the taking of the 
child upon the mother’s lap. 

It must, however, be borne in mind that against a body 
of evidence of ten or twelve witnesses, five -witnesses are 
produced for the defendants. It is sufficient to say of 
this evidence that most of it was entirely irrelevant to 
any issue in the case, and such of it as was not was 
disbelieved by the Judge of first instance, a verdict 
with which the High Court saw no ground for 
interfering. 

It may be added that when the party returned to 
Poona, Mr. Tilak wrote out a; dull account of the 
transaction, which was recorded ihdhe minutes, and the 
trustees who had not taken part in the mission to 
Aurangabad were communicated with, to the eJffiectthat 
the adoption was eompletei The. sworn evidence is 
entirely in accordance with what has now been stated. 
Here and there, there are expressions in the letters out 
of which it may with ingenuity be possible to suggest a 
doubtful meaning ; for instance, that the word “ select- 
ed ” and “ decided ” refer to something in the future. 
And'it is also undoubtedly true that both the minutes 
of the trustees, and the letters, date the adoption as the 
27th, whereas in point of fact, as has been seen, it began 
upon the 27th and was concluded on the 28th. But so 
far as oral evidence goes, their Lorships see no reason 
to doubt that it represented the truth, and that the fact 
of adoption was by it proved. . ^ 

The Subordinate Judge says : , , : 

“ Here there was a clear direction, of the Iluaband to his wife to adopt, the 
wife after his death was anxious to .carry out ■ the ' direction. There is no . 
evidence to prove that any effort or cajolery was practised upon her, or that ..i 
there was any suppression or conoeaimeut of, -facts from .. her ■ the plaintiffs.,, - 
had no personal hitorest whatever;” '. ' ■ 
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In anotlier passage of Ms jnclgment lie remarks : 

The evidence clearly shows, and it is midispiitcd, tliat on the 27th theri* 
was selection and verbal gift, and acceptance, and preparation of necessary 
docnnients. On the 28th there was execntion of documents under corporeal 
acts of giving and taking.” 

In their Lordships’ view these conclusions are well 
Jnstifled. 

It is an admitted fact in the case that neither the 
trustees nor any of the wdtnesses for tlie plaintiffs 
had any interest whatsoever In the snhject-niatter of 
the suit, and that no motive can be reasonably suggested 
for them maintaining or testifying that the adoption 
of the hoy mentioned, was made, except that this 
represented the actual truth which occurred. 

It is in these circumstances that their Lordships have 
view^ed with surprise the cliarge which is made not 
only against tlie trustees, but against the whole body 
of the iilaintilEs’ witnesses, ten oi' twelve persons in all. 

The ffceouiit unquestionably, to my mind,” 

says Mr. Justice Chandavarkar, 

“ given by tlie witnesses appears to be a true account, of many of the series 
of events, and a false account of at least one, and tliat the most important.” 

This event is the taking of the child on the laj). 
Later on in bis Judgment he states : 

■'’We are driven to believe that a considerable riumhei* of men <Tj‘ griod 
ji,u)sition have conspired together to give false evidence.” 

The conclusion thus made is of the most serious 
character, amounting to a plain judicial finding of 
consiiiracy and of perjury. 

Their Lordships will presently refer to one or two 
. circumstances accompanying such a verdict, but mean- 
time they will only 'observe that they do not think 
that one word of it is Justified by the evidence ins 
the case. Referring to Messrs. Tilak and Khaparde. 
Mr. Justice Chandavarkar; observes tliat — 


they wen‘ ui(3n ui! mature years, of exceptional educatiun and nieatal 
(jiialities, lawyers and men of affairs of great repute and good standing, and 
both men of dominating personality.” 

Some of tlie witnesses who gave evidence for the 
i^laintiffs are also persons of considerable standing. 
It is a priori difficult to understand how these men, 
with no object to gain and no interest to serve, could 
i)e supposed to have entered into the conspiracy and 
eominitted the perjury which the High Court judgment 
found. Their Lordships think the conclusion come to 
by the learned Judges to be entirely unwarranted on 
the facts. 

Their Lordships find themselves constrained to 
observe upon certain procedure in the case, the result 
of which was to introduce into it large masses of 
irrelevant matter. 

It sLouId he mentioned that, subsequent to the 
adoptioir at Aurangabad, the widow, upon returning 
to Poona and after having been a party to certain 
communications naturally following the adoption which 
had been made, fell under other influences, and in the 
month of July expressed a change of mind. And on 
the 19th August she went through the form of another 
adoption, viz., of Bala Maharaj — a married man older 
than lierself — as her son. It is unnecessary to make any 
observations upon his claim. The widow, who, while 
she was a litigant, maintained that adoption, died on 
30th September 1903. Her daughter who was, on her 
death, admitted to the suit as defendant, challenges not 
only the first adoption, but the second adoption also — 
her interest being to maintain that tlie provisions of 
the testator’s will with regard to adoption had failed, 
that the widow becam.e the owner of the estate as 
heiress to her infant son who died, and that , the 
■property passes in this'.Way'tpJier 'heir: 


459 

1915. 


Bal 

GAKGADHAIi 

Tilak 

‘V, 

iSE-lIil-NHYAB 

Pa:\h)it. 


THE INDIAN LAW REPOETS. [VOL. XXXIX. 

It ai^pears that tlie widow and Bala MaharaJ left no 
stone unturned in the way of litigation. In July pro- 
ceedings were begun to revoke the probate granted 
to the trustees, and subsequently criminal proceedings 
were instituted in respect of perjury. Their Lordships 
regret to observe that not only are the circumstances 
with regard to the criminal proceedings referred to in 
the present litigation by the parties, but that the 
depositions therein become matter apparently of 
tiaateriality in the judgment of the learned Judges of 
■ the High Court. 

In thfi opinion of the Board this was an irregularity 
of a somewhat serious character. They refer particu- 
larly to'the depositions in the criminal case, which seem, 
to have been imported in bulk into the present. There 
Is a risk by such procedure of justice being ijerverted. 
A civil cause must be conducted in tlie ordinary and 
regular way, and judged of by the evidence led therein. 
Under section 33 of the Indian Evidence Act, 1872, 
evidence given by a witness in a judicial proceeding in 
a criminal trial is relevant for the imrpose of iJi'Oving 
in a subsequent proceeding the truth of the fact which 
it states, but this only, as the section proceeds— 

when the witness is dead, or cannot be found, or is incapable of giving 
evidence, or is kept out of the way, 

Not one of these circumstances was proved in the 
present case, and the depositions could not have been 
used with propriety even to support the evidence of the 
plaintiffs, w^hich they appear to have done. But there 
appears to have been no warrant whatsoever for using 
them for the purpose of either contradicting or discount- 
ing the evidence of the witnesses, given in this suit, 
unless the particular matter or point had been placed 
before the witness as one for explanation in view of its 
discrepancy e^i^ence then being tendered. It 
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was stated to tlieir Lordships that the prosecution for 
perjury liad in the end completely failed. Witli that 
their Lordships have nothing to do. Tlie judgment 
now given is pronounced irrespective of the result 
of the ci’iminal suit. Successful or unsuccessful, 
the introduction and use in this civil action of 
these criminal proceedings, as above de,scril)ed, were 
illegitimate. 

A further miscliance in point of procedure must now 
be mentioned. As already stated, the testimony of the 
plaintiffs’ witnesses is not contradicted orally, and is. 
internally a consistent body of evidence. But various 
minutes and documents are the subject of minute 
analysis, observation, and comment by the learned 
Judges of the High Court with a view to rebutting it. 
Their Lordships think it right to observe that in view 
of the serious nature of the verdict of the High Court, 
they have considered it wdthin their province them- 
selves to peruse the documents. Having done so, they 
are of the opinion that, taken together, the}’^ completely 
‘ confirm the case made in the witness-box, and that 

there is no ground, in fact, for the conclusion that they 
either contradict the testimony or cast any reasonable 
doubt upon it. 

But they must also record their dissent from the view 
that the use made of these documents in this case was 
I justified by law. On general principles it would appear 

; to be sound that if a wdtness is under cross-examination 

on oath he should be given the opportunity, if docu- 
ments are to be used against him, to tender his explana- 
tion and to clear up the particular point of ambiguity 
I or dispute. This is a general, salutary, and intelligible . 

I rule, and where a witness’s reputation and character 

” are at stake the duty of enforcing this rule would appear 

' 3 '’; , to be singularly clear. 
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Fortunately the law of India proiiomices no uncertain 
Bound upon the same matter. By section 145 of tlie 
Indian Evidence Act, 1872, it is provided tliat — 

“ A witness may be cross-examined as to previous statements in.;u.le tiy him 
ill writing or reduced into writing, and relevant to matters in t|uestion, with- 
out Hucli writing being sliown to him, or being proved ; but, il: it is intended to 
contradict him by the writing, his 'attention must, before the w'ritiug can Ijc 
proved, bo called b.) those, parts of it which arc to lie used for the purpose of 
coil tradi cti iig him . ” 

Thei-v Lordships liave observed with regret and with 
surprise that the general principle and the s])eciflc 
statutory provisions have not been followed. The 
verdict of the High Court is an inferential verdict — 
iione the less sweeping on that account — but an 
inferential verdict actually of perjury. What are the 
premises upon which this inference proceeds ? In no 
inconsiderable degree they consist of documents, 
statements, even turns of e.vpression, which are used to 
coafoinul tlie spoken word. Had tlje safeguards set up 
by the law with resi^ect to the use of documents been 
observed ? Not at all. Not only have documents been 
used for the paipose of contradicting witnesses witliout 
obeying the injunctions prescribed by law, bat the 
inference thus derived, and improperly derived, from 
these documents has resulted, as stated, in an inferential 
verdict of perjury. 

Heaton J. deals elaborately with tins portion of the 
ease, and one example taken from his judgment will 
suffice. One letter out of many is taken, passages are 
cited from it, and a minute argument proceeds as to the 
expressions used, and why this was mentioned and that 
other omitted. Mr. Tilak was for five days under cross- 
examination before the Subordinate Judge ; but not one 
of these things was. pht to him ; and he was not asked 
in the witness-box to give; one single explanation witli 
regard to any of ' those expressions or omissions which 
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are now alleged to comxn’dmise liini. Oo tliis point of 
the case no more need be said. 

One other matter of procedure may be mentioned. 
One of the trustees, Mr. Nagpurkar,. dissociated himself 
from liis colleagues, and in July appears to liave written 
a minute of doubt or dissent with regard to cei'taiu 
X^roccedings. A letter from him resiling from tin's 
Xiosition is also inoduced. 

The learned .Judges have come to a conclusion which 
would bo in some rosx)ect in accord with the so-called 
dissent. It is a strriking circuinstunce that Mi‘. Xagxmi'- 
icar, a rele^’■ant wn’tness, intimately accxnainted witli 
what had gone on, and with the x>osition both of the 
trustees and widow as regards adoption, and a isarty in 
the case awaare of the charges launched against his 
colleagues, does not apiaear as a wutness to exxalain the 
oue or to suiaxaort the other. 

In result, tlieir Lordships are unable to agree witli the 
view taken by the High Court on this x>art of tJie case. 

The next argument is that the adoption was void 
because it lacked the ceremonial of clatfn homani, which 
ceremonial is declared to he essential to its legal 
validity. 

Datta hornam is theserviceof tli.e burning of clarided 
butter, wliich is offered as a sacrifice by fire by way of 
religious iiropitiation or oblation. It is admitted, that 
in this case the ceremony was not iierformed, and it 
seems to he fairly clear that it wms one of those things 
which it was intended afterwards to carry out at Poona 
as XDart of the general ceremonial and festivities which 
sw|tAib‘’bAeak|icA§hrohglr:'tliei®M^^ 

In certain circumstances the point might he tlie sub- 
ject of a prolonged and very conflicting argument, as the 
authorities, ancient and modern, are not in ,aGe©?il>Qp.: 
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the point as to whether this is a legal as well as a reli- 
gious requisite. There is a danger, on the one hand, 
of not paying due respect to those religious rites which 
are observed and followed among large classes of Indian' 
belief, while, on the other hand, the danger must also 
be avoided of carrying these — except when the law is 
clear — into the legal sphere, so as to affect or impair 
personal or patrimonial rights. The subject of the 
requisites for adoption has^ in recent years, been the 
matter of not infrequent consideration by this Board, 
and their Lordships refer, in especial, to the elaborate 
examinations of the authorities made by Lord Hobhouse 
in Sri Balmu Gundingaswami v. Sri Balusu Rama- 
- lakshmamma^'^'^ and by Mr. Ameer Ali in Ramchandra 
Martand Waikar v. Vinayek Venkatesh Kothekar^^. 

The former case had reference to the validity of the 
adoption of an only son. Prom the religious point of 
view this is, in many writings of great authority, forbid- 
den. There was, iiowever, in India, considerable differ- 
ence in the view as to whether the religious and legal 
injunctions on the- subject were co-extensive. It must 
be admitted that if one has recourse to the ancient 
writings when Brahminical influence was most predo- 
minant one finds the ceremonial part of adoption the 
subject of highly elaborate detail ; and it is beyond all 
question that in the course of ages many of these 
details have disappeared as essentials within the legal 
sphere. As Lord Hobhouse observes : 

“ The further study of the subiect necessary for the decision of these 
appeals has still more impressed them with the necessity of great caution in 
interpreting books of mixed religion, morality, and law, lest foreign lawyers, 
accustomed to treat as law what they found in authoritative books, .and to 
administer a fixed legal system, should too hastily take for strict law precepts 
which are meant to appeal to the moral sense, and should thus fetter individual 

f" (1899) 22 Mad. 398 : L R..26 - : W (1914) 42 Gal. 384 at p. 401 : 

LA. 113 at p. 126, ; , • ^ L, R. 41 I. A. 290 at p. 300, 


jndgmeDt.s in private affairs, should introduce restrictions into Hindu society, 
and impart to it an inflexible rigidity never contemplated by the original 
law-givers.” 

The case resulted in the decision that the adoption of 
an only son is not null and void under the Hindu law. 

The question whether the rla^^a homam is a legal 
requisite in Bombay for adoption among the three 
twice-born classes does not, however, in the view of 
their Lordships, broadly arise in the present case. It 
is in no way necessary to canvas or call in question any 
dicta xipou tlxat general point, nor does the question 
arise whether, for instance, the principle extends to 
India at large of the decision of the Madras Full Bench 
in Grovindayyar v. Dorasami^^^ or of the Madras High 
Court in V. Singamma v. Vingamuri, Venkatacharhi^^'^, 
both decisions being of value as containing a cai-eful 
study of the authorities, and affirming that the 
ceremony of datta homam is not essential to a valid 
adoption among Brahmins in Southern India, for, in 
the opinion of tlie Board, the necessity does not arise 
where the child to be adopted belongs to the same 
gotra as that of the adoptive father. It is an admitted 
fact that this was so in the present case. And their 
Lordships have come clearly to the conclusion that 
where this is so in fact then the Law of India is that 
the celebration of tlie ceremony of datta homam is 
not an essential to tlie legal validity of'air adoption. It 
is conceded in argument that certain exceptions to the 
alleged general rule do exist, but it is maintained that 
these exceptions are limited to the case of the adoption ’ 
of a nephew, or of a daughter’s son. In decided cases 
this may have been the relationship in fact, but the 
principle of all the decisions, and in their Lordships’ 
opinion, of all the authorities, that within the same, 

W (18^7) 11 Mad. 6, . £a)- (1868) 4 Mad. H. G. E.165. ' , 
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195 S. (jotra tlie ceremony is unnecessary. They agree with 

~~Bal what, in their opinion, is the full and careful Judgment 

of Chief Justice Jenkins, in the case of Valuhai v. 
Govincl KashinatW, the decision being to the effect 
^PAxniT^ that among Brahmins in the Presidency of Bombay, 
the performance of the datta homam ceremony is not 
essential to the validity of the adoption of a brother’s 
son. An examination of the Judgment shows that it 
was not based upon the narrow particular degree of 
relationship but upon the broad ground of the identity 
of gotra. 

Mr. Oolebrooke’s annotation upon Mitakshara, 
Chap. II, s. 5, is as follows : — 

Goiraja or persons belonging to the same general family {gotra) 
distinguished by a common name, these answer nearly to the gentiles of the 
Roman law.” 

A good illustration of the point has reference to the 
law applicable to the Sudra caste. TJie use of the datta 
homam. is not necessary for adoption within that caste, 
and why ? The explanation is given in a sentence by 
Strange in his “ Hindu Law,” volume II, page 89, in 
which it is laid down that — 

- “ Ceremonial adoption cannot be necessary in the case of a Sudra, since, by 

the homam, the adopted son is converted from the stock (gotram) of the 

natural, to that of hisjadoptlve father ; and Sudras have no gotra'' 

It may be added that in the treatment in the same 
volume, page 104, of the celebration of the Upanayana 
rite, or tlie investiture with the sacred thread, this is 
laid down ; — 

. • ■ ' With respect to the ineligibility of a person for adoption, <mi whom the 

Upanayana rites have been performed, it is much disputed.... The more reason- 
able opinion would appear to be that he is eligible, if of the same gotra 
(family); ineligible if of a different ^oifm from the adopter; for if of the 
. same gotra, the datta homam, proper, is not necessary.” 


Their Lordships do not pursue the investigation of 
the authorities fnrthei’, adopting, as they do, the survey 
made in the last-mentioned Judgment of the learned 
Cliief Justice Jenkins. 

In their opinion accordingly this part of the respond- 
ents’ case also fails. 

What remains is the attack which was made upon 
the transaction of the adoption itself, an attack in which 
the various grounds of rescission aijplicable to contracts 
in general were alluded to. Their Lordships hold tliat 
it is impossible to discover what it is that is really put 
forward bj’’ the defendants. Under the contract law of 
India, as well as by ordinary princii)les, coercion, undue 
influence, fraud, and misrepresentation are all separate 
and separable categories in law. It is true that they 
may overlap or may be combined. But in the present 
case it is impossible to discover what ground or grounds 
are really taken up. There is a well-known rule of 
pleading expressed in the frequently quoted language 
of Lord Selborne^^^ that — 

“ With regard to fraud, if there beany principle which ib?' porfectJy well 
settled, it is that general allegations, however strong may he the words in 
which tliey are stated, are insutHcieut even to aiuoimt to an averment of 
fraud of which any Court ought to take notice.” 

The law of India is in no way dilferent from this, 
and it has been decided over and over again, e. g., in 
Gunga Narain Gupta v. Tiluckram Ghoivdhry<~^K 

It is, in their Lordships’ opinion, mnchto be regretted 
that the rule is not more strictly observed, and their, 
Lordships are of opinion that in the present case much 
confusion and coiitention have been caused, together 
wdth much expense to the parties, in consequence of 
its neglect. No definite issue upon any one of the well- 

W See Watlinfffurd v. Mutual Soce'eii/ (1880) 5 App. Oas, 685 at p. 697 
(2) (1888) 15 Cal. 533 : L. E. 16 I. A. 119. 
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known categories of attack was settled for trial, dhe 
only issue on the subject being — Whether the plaintiff, 
No. 4, is a validly-adopted son of Baba Maharaj. From 
time to time, in the course of this case, it is clear that 
specific i)leadings in Indian j)rocedtire have been 
abandoned altogether. In short, several of the careful 
prescriptions of the law and of the Legislature, ail of 
which were intended to bring litigation within definite 
compass and to make articulate and clear the points of 
difference between the parties, have been lost siglit of. 
Their Lordships, however, are unwilling, confused 
though the charges be, to dismiss this part of the case 
on such a ground. 

The position upon the facts was this : The will of 
the testator prescribing an adoption was clear ; the wisli 
of the widow and the trustees alike to follow it was 
clear ; the trustees, so long as the testator’s wishes were 
cai’ried into effect, had no interest of any kind as to 
who the adoptee should be. It ■was also clear that the 
testator’s will indicated that a minor should be adopted, 
because express provision was made for the manage- 
ment of the estate till that minor should come of age. 
It was manifest that every consideration pointed to the 
advantage of keeping, if possible, within the gotra, and 
it was further clear that the trustees, in advising the 
widow, should pay due regard to her wishes, and that, 
so far as this could be accomplished, they and she 
should act together. 

It is in these circumstances a strange situation that 
the adoption should be challenged upon the ground, 
nebulously stated as it is, of fraud. There is no 
evidence, says the Subordinate Judge, to prove that 
any fraud or cajolery was practised upon her, or that 
there was any suppression or concealment of facts from 
her. With this judgment it does not appear that the 
High Court differs, and their Lordships entirely agree 
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with it. It was for some reason, however, held that 
the general issue above quoted did include allegations 
of coercion and undue influence. Coercion is by 
admission out of the case. There was nothing of the 
sort ; and this is not noAv maintained. What remains 
accordingly is the J adgment of the High Court to this 
effect that— 

“ Thti qiiystLOn hero is ditiiciilt, she was indeed willing to adopt, but was she 
a free agent when she adopted the fourth plaintiff, assuming that she adopted 
him, or wtis she fui'ccd into it against her will by unconscieiitious means used 
b}" tlie first plaintiffs, that is, Messrs. Tilak and Kliaparde, and unfair 
advantage taken by them of her ignurance and youth, and of {itlier fiduciary 
relations between tlieiri V” 

The citation Jnst made is from the notes of Mr. Justice 
Chandavarkai'. With much respect to the learned 
Judge, it is, notwithstanding the protracted argument 
before their Lordships, even now somewhat difficult 
to gather what are the legiil categories under which the 
attack upon this transaction is made. Unconscieiitious 
means are mentioned and unfair advantage is mentioned. 
It is needless to ask Avhether this implies fraud because 
their Lordshiiis are of opinion that no sort of uncon- 
scieiitious means was employed by these trustees from 
beginning to end of the transaction, and that no unfair 
advantage was either taken or meant thronghont their 
whole course. It is true that the adoptive mother was 
a yo.ing widow, probably easily guided, and that the 
trustees are admitted to have been men of great influence 
and strong personality, but their Lordships are of 
opinion that these were used in no respect unduly, but 
with iiropriety and entirely in the interests of the 
proper administration of the estate. Their Lordships 
cannot approve of the idea that in India the law would 
make the possession of reputation or high standing an 
element of suspicion. If it were so, then the result in 
India would he to import pro ianto a disqualification 
and disability into the position of reputable men. ;, 
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A reference is made in tlie Court of Appeal to tlie 
fiduciary relations in wliicb the trustees stood to the 
widow, and in one part of the Judgment impropriety 
of conduct upon the part of the trustees is alleged to 
lie in this, that they failed in their duty of informing 
her as to her rights. Upon inquiry as to what was 
meant by this, their Lordships were informed that the 
reference was to tliis effect, that if the widow liad failed 
to adojit, then by doing so she would herself have come 
into thei^osition of being heiress to her infant deceased 
child. The meaning of this is accordingly as follows : — 
Among Hindus the ceremony of adoption is held to be 
necessary not only for the continuation of the line of 
the childless father, but as part of the religious means 
wdiereby a son can be provided who will make those 
oblations and religious sacrifices which would permit 
of the soul of the deceased passing from Hades into 
Paradise. 

The widow in the present case is said to have been 
injured because she had not been informed that she 
could win for herself his temporal estate, by violation 
of her husband’s dying wishes, and at the i^rice of 
sacrificing his soul’s happiness. Tlieir Lordships are 
not of opinion that it was any part of the duty of the 
trustees to suggest this infamous alternative to her 
mind. Their duty was to give effect to his wishes, and 
liis wishes were in accord with the religious belief of 
Hindus in regard to adoption. It is to be recorded 
further that the widow herself did not put forward, 
during her life, any plea or suggestion of this sort ; 
she was as anxious as the trustees that an adoption 
should be made. 

Only a word need be said as to the argument j)ut 
forward on behalf of the daughter, that neither the 
first nor second adoption was valid. The only separate 



point ijut forward was to the effect that the trustees’ 
consent had not been unanimous, one trustee out of 
five having declined to act. In their Lordships’ opinion 
his consent in these circumstances was not requii*ed. 
Of the acting trustees it was said that one, Nagpurkar, 
dissented. Whether he did so or not, the question 
would remain as to the action of the majority of the 
trustees ; but in their Lordships’ opinion that question 
does not arise ; because he did in fact not dissent, but 
consent. His dissent, or alleged dissent, was sub- 
sequently made under circumstances in which it is not 
necessary to inquire. 

Their Lordships will humbly advise His Majesty 
that the appeal should be allowed, the decree of the 
High Court set aside, and the decree of the Subordinate 
Judge restored. The appellants will have their costs 
here and in the Courts below. 

Solicitors for the appellants : Messrs. Doioner and 
Johnson. 

Solicitors for the first resjjondent : Messrs. T. L. 
Wilson and Co. 

Solicitors for respondent Shri Soubhagyavati 
Shantaka : Mr. TS. Dalgado. 

Appeal allowed 
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APPELLATE CIVIL. 

Before Mr. Justice Batchelor. 

TIMANGOWDA bin VENKANGOWDA (original Plaintiff), Appellant, 

V, BBNEPGOWDA bin CHHENAPGOWDA and others (original 

Defendants), Respondents/"' 

Transfer of P^'operty Act (IV of 18S2), section 54 — Bale — Agreement to 

reconvey — No harto recovery of possession — Construction of statute. 

All ag'i’eciDent by the plamtiti to reconvey the property to the defendant 
made contemporaneously with the sale-deed cannot be pleaded in bar o.f 
plaintiff’s right to recover possession under the deed of sale. 

The provisions of section 54 of the Transfer of Property Act are imperative. 

The express words of an Indian Statute are not to be overriden by reference 
to equitable principles which may have been adopted in the English Courts. 

Kur7'l Veerareddi v. Kiirri BapheddiM^ followed. 

Second appeal from the decision of P. K. Boyd, 
District Judge of ' Bijapur, varying the deci’ee passed 
hy D. V. Yeimemadi, Additional Suboi’dinate Judge 
of Bagalkot. 

The plaintiff sued to recover possession of the house 
in dispute from the defendants. He alleged that the 
house belonged to defendants 1 to 3, that the defend- 
ants 1 and 2 sold the house and other land to him 
bn 30th November 1907 ; and that the defendants took 
forcible possession of the house and let it to defendant 
No. 4. 

The defendant No. 1 who alone appeared denied the 
claim of the plaintiff and contended that plaintiff -was 
never in possession of the plaint house although a sale- 
deed in respect thereof was j)assed to him; that the 
plaintiff had agreed to reconvey the house on payment 
of Rs. 400 and put off the execution of the deed of 
reconveyance ; that the plaintiff could not therefore 
claim possession. 

* Second Appeal No. 941 of 1913. 

W (1906) 39 Mad. 336. ’ ' ' 
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The Subordinate Judge found that the agreement to 
reconvey the property to defendant 1 and the payment 
of Es. 400 to plaintiff by him were proved and dismissed 
the suit. 

On appeal the District Judge agreed with Subordinate 
Judge’s finding as regards the covenant of reconveyance 
but held that the payment of Ks. 400 was not proved 
and therefore amended the decree by directing that 
plaintiff was entitled to possession of the house in suit 
only on failure of payment of Ks. 400 by defendant 
No.l. 

The plaintiff appealed to the High Court. 

P. D. Bhide for the appellant (plaintiff) : — An agree- 
ment to reconvey is no defence to a suit for ijossession 
brought by my client on the strength of the sale-deed 
passed in his favour. Moreover, it is found in my 
favour that the price of reconveyance is not paid. 
When there is a strict ipro vision of law and statute 
it cannot be overridden by reference to equitable 
principles. A sale as well as a reconveyance can only 
be effected by registered instriimeiit under section 54 
of the Transfer of Property Act : Kurri Veerareddi v. 
Kurri Bapiredd-3 ^^ ; Pajiireddl v. Narasaredd ^^ ; 
Gqpalan Nair v. Kimhan Menon ^'^ ; Karalia Nanu- 
bliai V. Mans} Mir . By a mere agreement to 
reconvey no interest in the property or charge is created. 
Karalia Namihhai v. was distinguished 

in Lalchand w Lakshmayi^ on the ground that 
there was payment of consideration, and a registered 
agreement liad been obtained pending the suit. : V 

K. H. KelJiar for the respondent (defendant No. 1) ; — 
We can successfully set up the plea of an agreement to 


m (1900) 29 Mad. 3,86. (3) (1907), 30 Mad. .300. 

® (1892) 16 Mad. 464. , , . . (1900) 24 Bom. 400, 
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recoiivey. Lcdchand v. Lakshman^^^ and Karalia 
Namilthcci v. Mansukhram^^^ are aiitborities for the 
view that defendant can defend his possession as against 
the plaintiff on the ground that possession had heen 
delivered over to him as part and parcel of the agree- 
ment to reconvey. In this case there has been a part 
performance and it would, therefore, be inequitable to 
refer the defendant to a separate suit for specific per- 
formance to which the plaintiff would have no defence. 

Batchelor, J. — The facts upon which this appeal has 
to be decided lie within very small compass, and may 
be briefly stated. The ifiaintiff sued to recover posses- 
sion of a house, and admittedly he purchased that 
house from the defendants under a registered sale-deed. 
But the defendants are still in possession, and the 
contesting defendant, that is the 1st defendant, met the 
plaintiff’s claim with the plea that the defendant was 
entitled to retain possession, because the plaintiff had 
agreed to reconvey the house to the defendant on pay- 
ment of Rs. 400, and this sum of Es. 400 had been paid. 
The finding of fact of the lower appellate Court is, 
however, that the Rs. 400 have not been paid, so that in 
the defendaiat’s favour there is this circumstance, and 
nothing more, that the plaintiff is found to have agreed 
to reconvey on payment of Rs. 400. In this state of the 
facts the learned District Judge has made a decree 
directing that the plaintiff is entitled to recover 
possession of the house if, and only if, the defendant 
fails to pay him Rs. 400 within a period of three months. 
Tlie decree provides further that if that payment is 
made within the time limited, then the defendant is 
entitled to retain possession. 

The question of law raised in these circumstances is 
whether, on the findings stated, the agreement by the 



m 


VOL. XXXIX.] BOMBAj SEEIES. 

plaintiflE to reconvey to the defendant can be pleaded in 
bar of the plaintiff’s i)resent right to recover possession 
of the house under his purchase. If that question had 
to be decided on grounds of general principle, or by 
reference to equitable doctrines, much might be said 
in favour of the decree which the District .1 udge has 
made, for we are, for the purposes of the present 
argument, entitled to assume that the plaintiff wmuld 
have no answer to a suit brought by the defendant for 
specific performance, and, upon that assumption, it 
would seem that the District Judge’s decree operates 
to effect sj)eedy and complete justice between the 
parties. But the question, as- it seems to me, is not 
open to be decided on any such broad principles, but is 
concluded by the express words of the statute goveim- 
ing such transactions. That is section 54 of the 
Transfer of Property Act. That section lays down 
that “ a contract for the sale of immoveable profJerty 
does not, of itself, create any interest in or charge on 
such property.” And it is clear that if these words are 
to be read strictly, there is no defence to the plaintiff’s 
suit in this case. The exact question now under 
consideration occurred in Madras, and was fully 
considered by a Eull Bench of that High Court in 
Kurri Veerareddi v. Kurri BapireddV'^'^ , where the 
learned Judges adoi3ted the strict interpretation of this 
paragraph of section 54^ and held that a contract of 
sale, followed by delivery of irossession, does not, when 
there is no registered sale^ createi any interest in the 
property agreed to be sold, and cannot, even if enforce- 
able at the date of suit or decree, be pleaded in defence 
to an action for ejectment by a person having a legal 
title to recover, I have studied the judgments which 
the learned Judges deliv^ered.M this ease, and no good 
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purpose would be served by any attempt to rej)eat tlie 
arguments wliicli were there used. It is enough for me 
to say that I follow this ruling, not only because it is 
a ruling of a Full Bench, but because my own opinion 
is in entire agreement, both with the deci sion come to, 
and with the reasoning upon which that decision is 
grounded. It will be observed that the judgments of 
Sir Arnold White and Mr. .lustice Subrahmania Ayyar 
deal with the apparent difficulty caused by the decision 
of the Privy Council in Irnniudipaitam Tliirugnana 
V. Periya DomsamiP-\ and 1 agree in the construction 
there placed upon the language used by their Lordships 
of the Judicial Committee. The judgments of the 
learned Judges of the Madras Coru’t contain, as it seems 
to me, convincing arguments for the view that the 
express words of an Indian Statute are not to be over- 
ridden by reference to equitable principles which may 
have been adoi^ted in the English Courts ; and I find 
that since the Madras case was decided, further authority 
for this view has been supplied by a later decision of 
the Privy Council. I refer to the case of Mulraj 
Kliatau V. VWiwanath Pmhlmram Vaidya''^\, which, 
as the judgments of the High Court shov?, w’-as a strong 
case for the application of equitable principles, if 
recourse could ever be had to sucli iJiinciples for the 
purpose of qualifying the clear words of the Indian 
Statute. But their Lordships of the Privy Council 
held fast to the exact terms of section 130, sub-section 1, 
of the Tiuusfer of Property Act, and in reversing this 
Court’s decision, observed that the error arose from the 
learned Judges not having appreciated that the proceed- 
ings under that section precluded the application in 
India of the principles of English law on which they 
based their decision. 

W (1900) L. li. 28 1. A. 46 : 24 Ma^. 377. © (1912) .87 Bora. 198. 


It appears to me, therefore, that the proper decision 1915. 
of this appeal is to hold that there is no escape fx'om the i^^xaownA 
plam language of section 54 of the Transfer of Property 
Act, and that in consequence the lower appellate <wdT 
Court’s decree must, be reversed. There is not, so far as 
I am aware, any Indian decision which is in conflict witli 
the ruling in Kurri Veerareddi v. Kurri Bapiredcm\ 
and the case of Karalia Nanuhliai v. Manmkhram’^^\ 
on which Mr. Kelkar relied for the defendants, is 
distinguishable, inasmuch as in that case tlie Court 
had before it, not only the agreement, coupled witli 
possession, but the fact of the payment of the whole of 
the purchase money. I cannot, therefore, regard the 
Bombay decision as modifying or casting doubt upon 
the decision in Kurri Veerareddi v. KuriH BaxyireddV^\ 

I or these reasons, I reverse the decree of the District 
Court, and make a decree as prayed for by the plaintiff. 

The plaintiff must have his costs in this Court, and 
there will be no order as to any other costs. The 

amount of mesne profits will be determined in 
execution. 


Decree reverr>eiL 
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Before Mr. Btstiee Batchelor. 

DATA KHIJSAL (original Defendant No. 1), Appellant, v. BAI 
BHIKHI, Daughter of FAKIEA MOVJI (original Defendant 2, 

SUBSEQUENTLY ADDED AS PLAINTIFF NO. 2), PeSPONDENT.'^^ 

Makulan Act (Bom. Act VI of 1SS1), sectiom 0 andlO^^) — '' Ilevrnext m 
succession ” — Succession to mataclari property — Succession not confined to 
the limits of matadar family — Heir to he ascertained hy reference to the 
personal law gomming the parties. 

Owe B, .tlio representative Matadar, wdio inherited his Mata from liis 
mother’s side, having died, disputes arose as to the succession to the Matadari 
property between B, who was the daughter of a maternal cousin of K, and D 
who was the grand-nephew of E. 

Held, that D was the preferential heir to B. as in order to ascertain the heir 
of a deceased iBatadar, tlie Court was nut (‘onlined to the limits of the Matadar 
family and should have in the first instance I'eference to the personal law 
which go'\’‘eriiecl tlie parties. 

Secojstd appeal against the decision of Motiram S. 
Advani, District Judge of Surat, confirming the decree 
passed by NaginlalV. Desai, Subordinate .Judge ofOlpad. 

The plaintiffs sued for (1) a declaration that defendant 
No. 1 was not the heir to the Mata of Katanji and that 

® Second Appeal No. 976 of 1913. 

a) Sections 9 and 10 of Matadars Act (Bom. Act VI of 1887) ai'e ns 
.follows : — 

9. ' On tiie death of a representative or other matadar, the fact sliali be 
repoi’ted hj the village officers to the Collector, and the name of the hoii- next 
in succession, or, if there are two or more heirs of equal degi-ee, the name of 
the senior heir, sliall, subject to the provisions of section 2 of Bombay Act 
No. F of 1886 (an Act to amend Bombay Act III of 1874) be registin'od in 
his stead. 

1(3. If at any time any person shall, by production of a cta-tilieate of heir- 
ship, or of a decree or order of, a competent Com*t, satisfy the Collector that he 
is entitled to have his name registered under section 1(b) or section 9 in 
preference to the person whose name. Collector has ordered to be registered, 
"the Collector shall cause file, eiitry/in the register to be amended accordingly. 
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Defendant No. 1 contended that the Court had no 
jurisdiction to hear the suit ; that there was no custom 
as alleged in the plaint; and that he was the lieir next 
in succession under section 9 of Act VI of 1887 as tJie 
grand-nephew of Ratanji. 

The Subordinate Judge held that plaintiff 2 was the 
heir next in succession and tliat the Court had jurisdic- 
tion to determine that plaintiff 2 was such an heir in 
imeference to defendant 1. He observed as follows : — 

“ AVhat striker one in tliis case is that defendant 1 has not been able to iind out 
a smgle mstance in which an heir under the genera] Hindu Law succeeded to 
a mata even though he was not member of watandar family, i., e., even though 
not descended from tliat family throngh', a male or female. Defendant 1 
(exhilut 72) admits that in the inquiries he has made he finds that an heir to a 
mata has been a descendant (through a . male or female) of the matadar ■ 
family Thus one must take it tbat.in all these luatadari villages no 

one, not descended from a male or female of matadar’s family, succeeds to a 
mata 

What tlien is -the popular meaning of the word family?, In the same" 
dkdionary it is shouui that it means, children and , descendants. But it is not 
necessary, I think, to go so far. Whexa the Legislature have’ expressly 


plaintifl! 1 or any of the other plaintiff.s was the beir, 
(2) for an injunction restraining him from enjoying the 
watan property speciflecl in the plaint allegijig that 
Sandhier was a Matadari village and tliat there was 
one Matadari family there known as Ramji’s family ; 
that in this family of Eamji one Ratanji Kasanji 
had a Mata, that Ratanji died in 1909 and that 
according to law and custom of the family defend- 
ant 1, who v?as a descendant of Ratanji’s step- 
brother and was in no way descended throngh his 
mother or father from the Matadari family, had no right 
to inheii-t the Mata in exuestion; that the Bombay Govern- 
ment had iiassed a resolution declaring defendant 1 
to be the heir to Ratanji’s Mata and thereby reversed 
the orders passed against him by the Collector of Surat 
and the Commissioner, Northern Division. 
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that ‘ family ’ shall include ‘ each of the branches of tlie t.amily descended 
from, an original watandar it must on the priiiclple of. ej'presfiio etc., 

be presumed that it intended to exclude all brauolies not so descended. I think 
collaterals not so descended, do not come within the definition. Defemlant 1 
does not belong to any branch so' descended. He is not a watandar of tho same 
watan, for a watandar is defined to mean ‘ a person having an heretlitary 
interest in a watan ’ . 

Defendant 1 has no such hereditary interest and I have shown above that 
he cannot be said to belong to this family. The ‘heir next iii succession ’ 
must l>e souglit for within the family and not outside it. Defendant 1 may 
be a collateral heir and the nearest one to Ratanjee, but he is not of this 
fainily,, for he is not descended from it and looking to the scheme of tlie 
Act, I think defendant 1 is not the heir to Ratanjee’s rnata.’' 

On appeal by defendant 1, the District Judge con- 
firmed the decree of the Subordinate Judge on the 
folloYviiig grounds : — 

So far the succession to a mata is concerned the law ou the subject is 
embodied in the Matadars Act and the question has to he determined according 
to tliat Act.'’ 

; The clefeiidaiit 1 preferred a second appeal. 

Deivan Bahadur G. S. Rao for the appellant -. — I 
siibniit that for the purposes of sncces,sion, the ordinary 
I ' Hindu Law applies. The Matadars Act merely defines 
the position, rights and obligations of a Matadar. It 
does not i-egnlate succession. There is no indication in 
the Act to suggest that the heir next in succession, is 
to be one uot under the ordinary Hindu Law. The 
Court has to construe sections 9 and 10 of the Matadars 
Act and the words heir next in succession. Section 9 
does not exclude the ordinary personal law of the 
parties. The appellant Dahya is under the Hindu Law 
the next heir to Ratanji : Bai Devkore v. Amritraui 
Jaiuiatraiu^K 

T. B. Desal for the respondent : — Dahya does not 
belong to the family pf Laxnii to wdiom the. Mata 

372 ., -A: 
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belonged, and if bis name is enlisted in the register, it 
would be adding to the number of the Matadar family ; 
that is what is not contemplated by Watan Act -. 
Ohinava v. Blmnangauda'^'^ . Under the explanation 
clause of Matadars Act, certain provisions of the Watan 
Act have to be read as if jjart of the Act. Can it be said 
that Dahj^'a is a watandar of the same watan ? I submit 
not. He cannot, therefore, take either under the will 
of deceased Ratan ji or as heir under the Hindu Law\ 

i?ao in reI)l 3 ^ 

Batchelor, J. — This is a case in which the point 
involved is as to the right of succession to certain 
Matadari property. The appeal arises in the following 
state of facts. The genealogy of the parties is as 
follow^s : — 

Laxmi 



Mona Kashi == Kasanji= another wife 

i I ! (Jivi) 

Fakira Ratanji Bhana 

I (deceased j 

Bliikhi Matadar) Khusal 

(Plaintilf 2) i 

Hahya 

(Defendant 1) 

T!ie present contest is between Bhildii, the original 
2nd plaintiff, and Dahya the 1st defendant. Ratanji 
Kasanji, the representative Matadar, died in 1908 or 1909 
without issue. Disputes as to the succession to the Mata- 
dari property immediately arose, and the Collector of the 
district and the Commissioner of the division decided 
against the claim of the 1st: defendant. . The Govern- 
ment of Bombay, how-ever, in 1912 took the other view, 
and reversing the orders of the Collector and the 
Commissioner declared the Ist defendant td be the. next 
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keir of tke dee(?ase(i, ami accordingly ordered (lie 
entity of liis name in tlie Matadari I'egister. Tlierenpon 
Bliiklii and anotlier bronglit Ike present suit for a 
declaration tkut one of tke plaintiffs, and not tke 1st 
defendant, vras entitled to succeed to tke Matadari 
property, and botk tke trial Court and tke lower appel- 
late Court kave decided in favour of tke plaintiff 
Bkikki. My own view is tkat tlie appellant Dakya is 
entitled to succeed. 

Tke question is regulated by sections 9 and 10 of 
Bombay Act VI of 1887. Section 9 enacts, so far as it 
is relevaiit to oar present purposes, tkat on tke deatk of 
a representative or otker Matadax', “tke name of tke 
keir next in succession, or if tkere are two or more 
lieirs of equal degree, tke name of tke senior heir, shall, 
subject to the provisioxis of section 2 of Bombay Act V 
of 1886 be registered in kis stead.” I apprehend as a 
matter of graiximaticid coustrnction tkat the words 
“ subject to tke provisions of section 2 of Bombay Act 
V of 1886 ” govern as well tlie case of a single heir as 
tike case of two or more heirs of equal degree ; but the 
point is not now material, as neither side contends tkat 
tke decision of tke-itresent appeal is affected by tke modi- 
fication of tke rule introduced by tke incorporation of 
section 2 of Bombay Act V of 1886. It is admitted, 
and, as the genealogy shows, rightly admitted, tkat if 
tke ordinary Hindu Law is to be enforced, Dakya, and 
not Bkikki, is the preferential heir ; for Dakya is a 
sagotra sapinda of the deceased Ratanji’s, wkei'eas 
Bkikki is a hhinnagotra sapinda. Tke lower Courts 
have decided in favour of Bkikki on tke sole ground 
that, as they understand the scheme of tke Act, it over- 
rides tke general law, and provides tkat, in order to 
ascertain tke keir of a deceased Matadar, tke Court is 
confined to tke limits of the Matadar family andean 
never travel ontside. : those limits. I am obliged to 
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differ from tlie learned Judges below because I find 
nothing in the Act to justify this view, while if that 
had been the intention of the draftsman, it would have 
been easy to express it beyond the possibility of 
misconception. Not only is there no clear provision of 
that sort, but the section declares that the name of the 
heir next in succession in such a case as this shall be 
registered instead of the name of the deceased. Taking 
these words in their natural meaning they seem to me 
to denote that the heir is to be ascertained in the first 
instance by reference to the personal law which governs 
the parties, for instance, the Hindu Law in the case of 
Hindus and the Mahomedan Law in the case of Maho- 
medans. And by section 10 it is enacted that if at any 
time any person shall by production of a certificate of 
heirship, satisfy the Collector that he is entitled to 
have his name registered in preference to the person 
whose name the Collector has ordered to be registered, 
the Collector shall cause the entry in the register to be 
amended accordingly. Again the section contains no 
words which indicate that the Court in its inquiry as 
to who is entitled to be considered the heir shall adopt 
any other principles than those which a Court would 
necessarily follow unless plainly directed otherwise. 

It was urged that in Cliinava v. BMmangauda^') , 
a case decided with reference to the Watan Act, this 
Court recognised that one leading object of this Watan 
legislation is to keep the Watan property intact in the 
same family. That is perfectly true, but the question 
still is how far this object is to be pursued, whether 
within tlie limitations expressed in the statute, or 
beyond tliose limitations into an unexpressed disregard 
of the established principles by which heirship is 
determined. I cannot find in the Act any warrant for; 
this larger extension. And it seems clear that the Act 
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cannot avail; to prevent the occasional devolution of the 
Mata outside the original family, as, for instance, where 
a deceased Matadar leaves a daughter as his sole heir. 
It was urged by Mr. Desai that to allow the appellant 
Dahya now to succeed would have the effect of creating 
a new Matadar family, but the answer to that appears 
to me to be that the effect wull rather be that Dahya 
will come from outside into the already existing 
Matadar family. Then Mr. Desai sought to support his 
case by reference to the addition made to section 2 of 
the MatadarsAct by Bombay Act lY of 1910 which 
provides that in determining who is the heir to a 
Matadar for the purposes of the Act the rule of lineal 
X>rimogeniture shall be presumed to prevail in the 
Matadar family. But that carries the case no further 
than this, that where there are lineal descendants of a 
deceased Matadar the rule of succession will be by 
primogeniture. Here we are dealing with a case where 
there are no lineal descendants. On these grounds, as I 
am unable to discover in the Matadars Act any authority 
for the view that the Court in ascertaining the heir of 
a deceased Matadar is disabled from looking outside the 
Matadar family, I am compelled to give my decision in 
favour of the appellant Dahya. The result is that this 
appeal is allowed, the decree of the lower appellate 
vOourt is reversed and the plaintiff’s suit is dismissed 
with costs thi’oughout. 


VOL. XXXIX.] BOMBAY SBEIES. 
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Before Mr. Justice Heaton- a^icl Mr. Justice Shah. 

KAMCHAIN'DEA NATHA and anothee (original Plaintiffs), Appli- 
cants, THE GREAT INDIAN PENINSULA RAILWAY CO]MPANY 
(oEiarNAL Dependant), Opponents/"^ 

Indian BaUways Act (IX of 1890), section 72 — Rule made under 

section 1 7, sub-section ( 1 ), clause (f)— Ride not valid — Delivery of goods 
to he carried by Railway administration-^ Grant of railway reeeljA not 
essential to complete delivery. 

The plaintiffs brought certain goods to the raiiwa 3 ^ |)remises and handed 
a consignment note to the clerk of the Railway Company. No receipt was 
given as the goods were not weighed and loaded. In the meanwhile, a fire 
broke out on the premises and destroyed the goods. The plaintiffs having 
sued the Railway Company for the loss of goods, the lower Court held that 
the Company Vv as not liable for the loss in absence of a railway receipt, as 
provided for in Rule 2 framed under section 47, sub-section (1), clause (/), 
of the Indian Railways Act (IX of 1890). On plaintiffs’ application under 
Extraordinaiy Junsdiction : — 

Held, that the commencement of the liabih\y of the Company for goods 
delivered to be carried under section 72 was in no w^ay dependent upon the 
fact of a receipt having been granted, but must be determined on evidence 
quite independently of Rule 2 under section 47, sub-sectioii (1), clause (/), 
of the Indian Raihvays Act (IX of 1890). 

Held, also, that inasmuch as Rule 2 sought to define and defining changed 
what would otherwise he the meaning of section 72 of the Act the rule 
was bad. ■ ■ , ‘ 

Per Heaton, J. : — ‘‘ A ‘delivery to be carried by railway ’ (within the mean- 
ing of section 72 of the Indian Railways Act, 1890) means something more 
than a mere depositing of goods on the raihvaj" premises : it means some sort 
of acceptance by the raihvay, a taking as weU as a giving. When that taking 
occurs is a matter which, depends on the course of business and the facts of 
each particular case ; but it certainly may be completed before a raihvay 
receipt is granted.” - , 

Civil Extraordinaiy application No. 218 of 1914. * 

t The rule in question rims as follows — 

“ Goods will, in all cases, be at owner’s risk until taken over by the railway 
administration for despatch and. a receipt/ in the prescribed form lias b^en 
granted duly signed by an authorized railway servant.” . . / 
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Per Shah, J, ; — " The cleliTery contemplated by section 72 is an actual 
delivery and marks the beginning 6f ■ the Company’s ^espoIisi])iiit}^ That 
deliver}' would no doubt involve not merely the bringing of the goods on 
the railway premises but acceptance thereof by the Company for the purpo>se 
of carrying* tlic same by railway. Such acceptance may be exp>ressed or 
implied in a variety of ways by the usual, course of business, and may be cpn'te 
independent of any receipt being granted by tlie Company. Of course it will 
depend upon the circumstances of each case and the usual course (.rf business 
of the railway administration as to whether the goods can he said to be 
delivered to be carried !)y railway under section 72 of the Act.” 

This was an application under extraordinary juris- 
diction under section 115 of the Ci\dl Procedure Code 
(Act V of 1908). 

Tlie plaintiffs took 37 empty wooden casks to the 
goods yard of the Great Indian Peninsula Railway 
Company at Sholapur, and made out a consignment 
note. The note wa,s received by the Companj^’s clerk 
who numbered it. No I'aihvay receipt -was given for 
the casks as tliey w^-ere not weighed and loaded. 

Whilst the casks were thus lying in the goods yard, 
a lire broke out, and consumed 26 out of 37 casks. 

The plaintiffs filed a suit against the Raihvay Com- 
j)any to recover the damage caused by the loss of the 
26 casks. The Railway Company contended that they 
were not liable for the loss, inasmuch the casks were 
not delivered to them, no receipt having been granted 
for the same. They also relied on Rule 2 framed under 
section 47, snb-section (1), clause (/), of the Indian 
Railways Act, 1890. 

The learned Judge (H. B. Tyabji) held that the Com- 
pany were not liable for the loss of goods which were 
not deliA^ered to them. This decision w^as confirmed by 
a Fall Court of the Bombay Court of Small Causes on 
the following grounds : — 

“ We do not think the rule saying the Haihvny Company will only ho 
responsible when a Railway receipt is' passed is uUra rires especially as it is 
admitted it has been sanctioned :for thik particidar railway hy the Governor 
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CxeBerai in Coiuicii {Bamia Mai v. Secretary of State, 23 AIL 3L7, ^vliicli is 
inconsistent with 31 Cal. 951). 

“ We do not think tiieve wavS any entriistrnent to the Eaihvay in tlie case. 
The wcigliing and marking of the goods is to identifythe goods and ascertain 
the freight and does not amount to taking them over from the consignor. Tlie 
goods lie in the railway 3 *arcl at his risk and that yard is merely a convenience 
where goods can be placed imtil the Railway Company cliooses to take delivery 
of them. Tl)e railway had not accepted the goods to be carried (see 23 
All. 367). 

TJie plaintiffs applied to the High Court. 

Jfiinah, with £. G. Kher, for the applicants : — The 
goods wore (aheii to the Eailway gccds-shed, a consign- 
ment note was duly handed up, and they weie weighed 
and marked. They we?.'e then left in the lailway shed 
to be loaded. The leceipt for the goods was asked for 
but was not given. The goods were thus “ delivered to 
be carried by ra ilway ” within the meaning of section 72 
of the Indian Railways Act, 1890. 

The rule No. 2 made by tbe Eailway Company under 
section 47, sub-section (1), clause (/), of the Act is 
■ultra 'Vires being inconsistent with the provisions of 
section 72. 

The granting of the railway receipt is not essential 
to complete delivery of goods to the Eailway Company. 
The word ‘ delivery ’ is not defined in the Indian Rail- 
ways Act, 1890. There is nothing in the Act or in the 
Rules to compel tlie Eailway Company to grant a 
receipt. They should not, thei’efore, be allowed to plead 
absence of receipt as a ground of non-liability. 

The view which we submit has been approved by the 
Calcutta High Court in Jalim Singh Kotanjy. Secre- 
tary of State for India^\ and Velayat Hossein ff 
Bengal and North-Western Mailivay CqS% The only - 
point decided in Banna Mal'v. The Secretary of State 
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for India in Council wslb that the rale was not 
inequitable. 

Binning, instructed by Little Co., for the oi^po- 
nents : — There is no contract with the Eailway Company 
in absence of a receipt. The goods were lying in the 
goods-shed at the risk of the plaintiffs. The goods 
were not weighed and marked. They were not 
‘ delivered ’ to ns within the meaning of section 72 of 
the Indian Railways Act, 1890. if section 47 of the Act 
empowers the Rail way Company to make rules, rale 2 
is one of the rales so made. It has been sanctioned 
by the Grovernor General ; it is, therefore, a valid and 
binding rule. Further, the liability of the Railway 
Company under section 72 is* “ subject to the other 
I)ro visions of the Act ”. 

We rely on Banna Mai v. The Secretary of State for 
India in ComidP^ and Slim v. The Great Northern 
Railway Co.^^. 

Jinnah, in reply. 

C. A. V. 

Heaton, J. : — This is a case in which the plaintiffs 
: have claimed damages from the Great Indian Peninsula 
Railway Company on account of certain goods which 
were destroyed after they had been placed on the Rail- 
way Company’s premises and wliich the plaintiffs allege 
in effect had been delivered to the Company for the 
purpose of carriage by railway. The suit was disposed 
of by a Judge of the Court of Small Causes at Bombay 
in favour of the defendant, and after a liearing before 
the Pull Bench the same conclusion was reached. 

An application was made to this Court by theplaintiffs, 
a rule was issued and we have heard the matter fully 
argued. As neither the applicants nor the opponent 
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have any objection to onr disposing of this matter, I do 
not propose to say anything on the question of onr 
jurisdiction except that so far as lam enabled to form 
an oj)inion in the absence of arguments, I do not see 
any serious reason to doubt that we have jurisdiction. 

Section 72 so far as it covers this case runs as 
follows : — 

'“The responsibility of a railway administration for tlie loss, destruction or 
deterioration of animals or goods delivered to tlie administration to be carried 
by railway shall, subject to the other provisions of this Act, be that of a bailee 
under sections 152 and 161 of the Indian Contract Act, 1872.” 

A “ delivery to be carried by railway ” means some- 
thing more than a mere depositing of goods on- the 
railway premises : it means some sort of acceptance by 
the railway, a taking as well as a giving. When that 
taking occiirs is a matter which depends on the course 
of business and the facts of each particular case ; but it 
certainly may be completed before a railway receipt is 
granted. For by the instructions of the G. I. P. Railway 
“a railway receipt would not be granted until the 
consignment has been loaded.” The loading, it seems 
to me, would indubitably finish the delivery. As to 
whetherdhe delivery would be complete at some earlier 
stage, for example, by tlie weighment, I say nothing, 
for the Court below has held that a receipt is essential 
and that is the only matter we are called on to decide. 
But it is argued that section 72 alone does not control 
the case, that the meaning of the section is modified by 
a rule made under section 47. This rule runs ; 

Goods will in all cases be at; owaei^’s risk until taken over by the railway 
administration for despatch and a receipt in the prescribed form has been granted 
duly ^signed by an authorised railway servant.” . ' . ' 

If that rule is good then the decision of the Court . 
below is correct. Is it good? I think not. Its efi:ect ; 
is to define and by defining change what otherwise 


1916 


Eamchandba 
Natha ■■ 

G. I* P 

Railway 

Company 



490 

; 1915 . 


Eamohandea 

Natha' 

V. 

G, I. P. 

Kailway 

Company. 


THE INDIAN LAW REPORTS. [VOL. XXXIX. 

. The provision to make rales which we are concerned 
with is contained in section 47 and is as follows : — 

47 Every railway?’ company shall make general 

rules consistent with this Act for regulating the terms and (xmdi- 

tions on which the railway administration will warelioiise or retain goods at any 
station on lieliaif of the consignee or owner.” 

This gives no exiiress power to make rales regarding 
the liability of the Railway and that liability it seems 
to me remains precisely as defined by section 72. To 
hold otherwise would be to assume that the legislature 
conferred, not expressly but indirectly or by implication, 
a power to modify by rule the natural meaning of a 
section of the Act. I think this cannot be so, firstly 
because it is a manner of making laws that I cannot 
attribute to a responsible Legislature .- and secondly 
because I think it is directly against the iirovision that 
the rules must be consistent with the Act. 

I would, therefore, make the rule absolute, set aside the 
decree of the lower Court and remand the suit to be 
disposed of with reference to the observations contained 
in our judgments in this matter. 

Costs of this rirle will be costs in the suit. 

Shah, .1. : — The point argued in this case is whether 
rule No. 2 under section 47, .sub-section (1), clause (/), 
is consistent with the provisions of section 72 of the 
Indian Railways Act or not, in so far as it makes the 
responsibility of the railway administration dependent 
upon a receipt being granted in the prescribed form. 

The learned Judges of the Full Court have held that 
it is consistent with section 72 of the Act. Their decision 
proceeds upon the assumption that the goods were 
marked and weighed after the con.signment note was 
tendered to the Company by the plaintiffs’ agent. 

I have considered whether a point of this kind could 
be appropriately decided in the exercise of the extra- 
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. ordinary jurisdiction of this Court. Having regard to . 

; the importance and nature of the point, as also to the 

; fact that both the parties are willing that it should he 

decided, I think it is a fit case for our interference, if 
not under section 115 of the Code of Civil Procedure, 
under the i^owers of superintendence which this Court 
has over the Presidency Small Causes Courts in virtue 
of section 6 of Act XV of 1882 and of the provisions of 
24 and 25 Victoria, Chapter 104. 

The goods in this case are said to have been brought 
on tlie railway premises and a consignment note given 
to the Company by the plaintiffs’ agent. The parties 
are not agreed as to whether the goods were marked 
and weighed, and there is no finding of the Pull Court 
on the point. It is common ground that no i^eceipt was 
given by the Company. It is urged on behalf of the 
applicants that the Company is responsible for the loss 
j, or destruction of the goods delivered to the Company 

i to be carried by railway as a bailee under sections 151, 

152, and 161 of the Indian Contract Act — subject of 
course to the other provisions of the Indian Railways 
Act under section 72 of the Act. Apart from the rule 
in question it is not seriously disputed — and in my 
opinion cannot be disputed — by the Company that there 
■ may be delivery of goods to be carried by railway within 

the meaning of section 72 before any receipt is issued 
' by the Company. The delivery contemplated by section 
72 is an actual delivery and marks tlie beginning of the 
U Company’s responsibility. That delivery would no 

I doubt involve not merely the bringing of the goods on 

; the railway loremises but acceptance thereof by the 

j : Company for the purpose of carrying the same by 
railway. Such acceptance may be expressed or implied 
I , in a variety of ways by the usual course of business, 

I and may be quite independent of any receipt being 

|. , granted by the Company. : Of < 5001*86 it yyill depend / 
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^ upon, the circumstances of each case and tlie usual course 
of business of the railway administration as to whether 
tlie goods can be said to be delivered to be carried by 
railway under section 72 of tlie Act. 

This being my view of the meaning of the expression 
‘ delivered to be carried by railway ’ used in section 72, 
the question is whether rule 2 limits or modifies it in 
any way, and if it does so, whether it can do so. In my 
oj)inion it does not and cannot do so. The rule provides 
that “ goods will, in all cases, be at owner’s risk until 
taken over by the railway administration for despatch 
and a receipt in the prescribed form has been granted 
duly signed by an authorised railway servant.” This 

‘ rule has been sanctioned by the Governor General in 
Council and promulgated under section 47, sub-section 
(1), clause (/), for regulating the terms and conditions 
on which the railway administration will warehouse or 
retain goods at any station on behalf ^qf the consignee 
or owner. It relates to wharfage, and is one of tlie rules 
under the heading “ on goods for despatch waiting to be 
consigned.” The first rule relates in terms to goods 
brought to railway i3remisns for despatch but not con- 
signed, and to a period before the consignment note is 
received. If due regard is had to the context as well as 
to the purpose of the ride in question, it seems to me 
that it cannot be used as in any way affecting the 
Company’s liability under section 72 of the Act. It is 
true that the wording of the rule is rather wide and 
lends itself to the construction that no liability of the 
Company can arise unless and until a receipt has been 
granted by an authorised railway servant. Assuming, 
however, that the rule can be used for that pmqiose, it 
is necessary to consider whether it is consistent with 
the Act. If apart from the rule the goods can be 
delivered to be carried' so as to .render a railway admin- 
isliation liable as a bailee under section 72 without 



VOL. XXXIX.] BOMBAY SERIES. 


493 


any receipt being granted, the rule, which postpones 
the liability until a receipt is granted, seems to me to 
be inconsistent with section 72. The liability defined 
by the Act cannot be thus modified by a rule, and the 
lact that the rule has received the sanction of the 
Governor General in Council cannot remove the in- 
consistency. The result of thus postponing the liability 
may be serious in some cases. If the rule be allowed 
to have the effect, whicii the Company contends in this 
case it has, the goods can practically remain in charge 
of the Company for an indefinite length of time without 
the owner having any control over them, and without 
the Company being in any way liable for their loss or 
destruction. It is a result which ought to be avoided 
as far as possible. The Act does not appear to me to 
contemplate any such result, and in my opinion it 
cannot be secured by the rule in question. h \ 

It is urged on behalf of the Company that the conse- 
quences of holding that there may be delivery of goods 
within the meaning of section 72 before a receipt has 
been granted would be anomalous in those cases where 
the owner ultimately agrees to limit the re,sponsibility 
of the Company as provided in sub-section (2) of section 
72 inasmuch as there may be the liability of the Com- 
pany before a receipt is granted, while after it is granted 
it would cease because of the agreement limiting the 
responsibility. I do not tliink that there is any anomaly 
in this nor can I think that the possibility of such an 
agreement being entered into . in any case is any 
ground for not giving effect to the view that the rule in 
question is not consistent with the terms of section 72. 
Mr. Binning has relied upon the decision of Banna Mai 
V. The Secretary of State for In^ia in QounciP'*, ' 
Apparently the only ground urged , and considered in 
that case was whether the; rule, which was similar, tp : 

(1901J,23.M.^367. 
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the rule with which we are concerned in this case, wa.s 
bad because it was inequitable. It does not appear to 
have been argued that the rule was inconsistent witli 
the provisions of section 72 of the Act. I ain, therefore, 
unable to accept that case as any guide in deciding the 
question which has been argued in the present case. 

It follows, therefore, that the commencement of the 
liability of the Company for goods delivered to be 
carried under section 72 is in no way dependent upon 
the fact of a receipt having been granted, and must be 
determined on the evidence in the case quite independ- 
ently of rule 2 under section 47, sub-section (1), clause (/), 

^ For these reasons I concur in the order proposed by 
niy learned brother. 

Rule made altsolute. 

R. E. 


APPELLATE CIVIL. 


Before Mr. Justice Heaton and Mr. Justice Shah. 

liASULKHAN HAMADKHAN and another (original Plain^tffs), 
Appellaktb, The SEOEETAKY of STATE for INDIA in COIYXCTL 
(original Defendant), Respondent.®" 

DULAB CHMTU and another (original Plaintiffs), Appellants, v. The 
SECRETARY of STATE for INDIA in COUNCIL (original Defend- 
ant), Hespundent.^'^ 

Llndiatlon Act (IX of IdOS)^ schedule Article 14 — Possession, of land as 
^ oicner for fifty years — User of land as graveyard and, also as timber 
depoi-^Order hg Government for cUscontimiing the user as timber 
. dejiM' — Order nltra vires — Land Revenue Gode (Bombay Act V of 187D), 
- sections 65,^ 66 

' , First appeals Nos. 267 and 270 of 1912. 

t Tiic sections run as follows • 

65. “ An occupant of land appropriated for purposes of agriculture is entitled 
, by liiinself, Ins seiwants^ tenants, .agents or otlier legal representatives, to erect 
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The plaintiffs were in possession of the land in dispute as owners ever 
since 1860 and used a portion of it as a graveyard, and on another portion of 
it they bnilt a shed which was used as a timber shop. In 1871, Grovernineut 
assesserl the laud and entered it in the Revenne Registers as Goveniinent 
waste land.” The plaintiffs paid no assessment on the land. In 1908, the 
District Deputy Collector passed an order <]irecting the Mamlatdar to “ cause 
the luiiiding* and tlie wood to he removed forthwith from the said land.” 
This order was iinallj^ conftrined by the Commissioner on the 24th A})ril 1909. 

farni-])uildings, ca)nsirnct wells or tanks, or make any ocher impr(.)vements 
therenn for the better cultivation of the land, or its more convenient occupation 
for the purposes aforesaid. 

But, if any occupant wishes to appropriate his holding or any thereof 

to any other [jurpose, tlie Collector’s permission sliall in the ffrst place he 
applied for hy tlie registered occupant. 

The Collector on receipt of such application shall at oJice furnish tlie 
applicant witli a Aviltten acknowledgment of its receipt, and after inquiry may 
either grant or refuse the same ; but, if the applicant receive no answer within 
three months from the date of the said acknowledgment, the Collector’s' 
permission may be deemed to have been granted. 

Unless the Collector shall in particular instances otherwise direct, no sucdi 
application shall be recognized except it be made by tlie registered occupant. 

Wlieu any such land is thus apjiropriated to. any purpose unconnected witli 
agriculture, it shall be lawful for the Collector, subject fo the general orders of 
Government, to i-eqnire the payment of a fine in addition to any new 
assessment which may ].)e leviable under the provisions of section 48. 

66. If any siuib land be su appropriated without the permission of the 
Colie tor being iirst obtained, or before the expiry of three months from the 
date of the aforesaid acknowledgment, the occupant and any tenant, or other 
pej’sun hob.ling under or through; him, shall be liable to be summarily evicted 
by the Collector from the land so appropriated, and from the entire held or 
sn]'V<iy-ninn]>er of wliich it may form a part, and the registered occupant shall \ 
also be liable to pay, in addition to the new assessment which may be leviable 
undo]- the provisions of section 48 for the period dining which tlie said land 
has been so appropriated, such line as the Ooilector may, subject to the general, ' ; 
orders of Government, direct. ' ^ 

Any co-occupant or any tenant of any occupant or any other person holding 
under or through an occupant, who shall, without the I’egistered occupant’s ■ ; 
consent, appropriate any such land to any such purpose, and, thereby render the ,v‘ 
said registered occupant liable to the penalties aforesaid, shall he- responsible to 
the said registered occupant in damages, ' • ' ' ' ■' ../-'■/i-:’*'' 
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The plaintifEs filed the present suits on the 2nd February 1910, to obtain a 
declaration that they were absolute owners of the land, to liave set aside the 
order of 1909, and to get a permanent injunction rescraining Government from 
disturbing -tlie plaintiffs in their possession of the land. The lower Court 
dismissed the suits holding that the plaintiffs were not absolute owners but 
occupants only, and that tlie suits were barred under Article 14 of the first 
schedule to the Limitation Act, 1908. The plaintiffs having appealed : — 

Held, that as the land in dispute was not used for the purpose of agriculture, 
neither section 66 nor section 66 of the Land Revenue Ooile (Bomhay Act V 
of 1879) applied to the case, and the orders passed by the Revenue Anthorilies 
to evict the plaintiffs were ultra vires. 

Held, further, that the suits were not barred by Article 14 of the Limitation 
Act (IX of 1908), inasmuch as it was not necessary for the plaintiffs to have 
the order set aside. 

Appeals from tlie decision of E. H. Waterfield, 
Acting District Judge of Broach. 

Suits for declai'ation and injunction. 

The plaintiffs in these suits owned a piece of land, of 
which they were in possession ever since tlie year 1860. 
A portion of the land was used by them as a private 
cemetery (koharastan). On another portion of the land 
they built a shed which was used as a timber shop. 

It appeared that in 1871 Government assessed the 
land at Rs. 3-8-0 ; and entered it in the Revenue 
Register as “ Government waste land.” The plaintiffs 
were never asked to pay any assessment for the laird. 

In 1903, one of the plaintiffs appeared before the 
Talati of Ankleshvar in the course of revenue inquiry 
and stated as follows ; — 

I, Gulal) Cliliitu, residing at Ankleshvar, being questioned this day, state 
that tlie laud of Survey No. 538, measuring acre 0-32, is set apart for a grave- 
yard. I am managing this graveyard. This land is leased to one Jamuadas, 
a resident of the said town. I do not remember his father’s name. The rent 
has been fixed at Rs. 17. I have built a hut on it and the other one has been 
built by the said Jamnadas. The .said Jamnadas uses the hut built by me. The 
amount of Rs. 17, the rent of the land,, is to be utilized for the purposes of the 
Fir’s grave which standf on this, land. In order to keep the Fir’s 

grave in a good state of repahs, the, land is leased out. The hut is a kacJiha 
Imt. I am ready to pull it down, if . Government have any objection. 


VOL. XXXIX.] BOMBAY SBEIES. 


Tlie inquiry resulted in a letter from the District 
Deputy Collector to the Mamlatdar of Ankleshvar on 
the 12tli February 1907, wliich ran as follows : — 

It will appear on looking into our office E. No. 634, dated 19tli March 
1898, and Meherban Collector’s letter No. E.-1274, dated 19 — 20th April 1898, 
copies whereof are attached hereto in tli^ correspondence of (the year) 1898, 
that tlie said Survey nimiber has been fixed as being for (the purposes of) 
cemetery and only for tliat reason the Commissioner has sanctioned ■ that the 
same shonld be continued (to be held) unassessed as (for purpose of) cemetery, 
although the present owner thereof has no (such) right. It will, moreover, 
appear from the very same papers that it has been refused to treat these 
niunbers as ‘‘ Inam ” and to apply the summary settlement thereto : mde . 
Meherban Collector Salieb’s English letter, paragraph 4 . Likewise, it will 
appear from seeing the last sentence of the said paragraph that the land, 
having been fixed as being for (purposes of) a cemetery, the ownei’s thereof 
have no right left to them to use the same in any other way whatever. 

If, in this manner, a house be built on the cemetery land, and a wood dep6t 
be opened there or would be stored there, that cannot be allowed on any 
account whatever. Therefore, you will please cause the building and the 
wood to be removed forthwith from the said land. Further, you will be good 
enough to send the statement in respect of the income which has become 
receivable from the time the correspondence commenced. 

In part (?) ‘ Chh ' of your endorsement No. 755, dated 17th October 1905, 
in the above matter, you have expressed an opinion that the land should be 
entered against the name (? of the party). However, looking to the papers 
accornpan^dng (marked) E. that too is not possible, and even if the name be 
entered, still the building cannot be allowed to stand without fine, etc., 
being taken. 

Tlie plaintiffs appealed unsuccessfully to the Collector 
against the order. It was confirmed by the Commis- 
sioner on the 24th April 1909. 

In the meanwhile, on the 2.8th September 1908, the 
following notice was served upon the plaintiffs : — 

Notice under section 202 of the Land Bevenue Code to Giilab Chhitu and 
Ahmed khan Mahmedkhan directing to remove huts, heaps of wood, etc., from 
Survey No.. 538 measuring gunthas 32 assessed at Bs. 3-8-0 as the land has 
been assigned to .graveyard and, consequently, they have no right to use it for ’ 
purposes other than graveyard. If they make default in carrying out 
the order wfitifin thirty days, actions will , be taken under secticn -202, Land 
Bevenue Code. > ■ - ‘ ' _ , ' 

' , H 300—8 ’ ■ :■ '' ■ ■■ ' 
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On the 2nd Fehrnary 1910, the plaintiffs filed the 
present suits against the Secretary of State for India in 
Council praying that “ they should be declared absolute 
owners of the land, that the defendant’s order should 
be set aside with an injunction not to disturb them in 
their rights of ownership.” 

The defendant contended inter alia that the suits 
were time-barred ; that the land was never a building 
site, but was used as a burial ground managed by 
plaintiffs’ ancestors, and that the orders of the Revenue 
Officers were quite legal and justified by the provi- 
sions of the Land Revenue Code. 

The District Judge held that the orders passed by 
the Revenue Authorities were not illegal ; that the 
plaintiffs were not absolute owners of the land but 
occupants only, and that the suits were barred, under 
Article*14 of the Limitation Act. 

The plaintiffs appealed to the High Court. 

G. N. Thakor for the appellants. 

8, 8. Patkar, Oovernment Pleader, for the respondent. 

Heaton, J. : — In this matter the following facts are 
either admitted or established beyond any real 
Controversy. ^ 

There is a certain plot of land which is used, and for 
many years has been used, as a graveyard, but also for 
storing wood. On the findings of the first Court which 
to this extent are not challenged in appeal, the occu- 
pants or persons who are in charge of the land whether 
with reference to its use as a graveyard or as a timber 
store are the plaintiffs. This occupation had continued 
for at least fifty years before this suit was brought. 

Eventually the G-oveimment Officers decided that the 
plaintiffs should be evicted unless they ceased to use 
the land for the purpose of a wood store. I am describ- 
ing the case in generkl, but I think in sufficiently 
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accurate, terms. Plaintiffs have brought this suit sub- 
stantially to protect themselves against the proposed 
eviction by Oovernment Officers unless they cease to 
use the land as a wood store. The Acting District 
Judge who heard this case substantially found the facts 
as I have described them, but he came to the conclusion 
that the order of eviction was perfectly legal and 
justified under the provisions of the Land Revenue 
Code. It is here at the outset where I differ from the 
District Judge. To begin with, as a general principle. 
Government have no power to evict persons in such 
occupation of land except as provided by the law, and 
it is not suggested that they have any power to evict 
these plaintiffs unless that power is to be found in the 
provisions of the Land Revenue Code. It is not denied 
that the plaintiffs are lawfully in occupation of this 
land provided that they put the land to a proper use, 
that is to say, they are not in occupation as trespassers 
or persons without any right. It is said, and it may be 
perfectly true, that they are in occupation as persons 
entitled to be in charge of the graveyard which exists 
on the land. But assuming this to be so, and knowing 
as we do, that they have used the land as a wood store, 
is there any provision in the Land Revenue Code which 
entitles the Government Officers to evict them ? I can 
find none. It is not shown in this case that the land 
has been assigned for the purpose of a graveyard as 
provided in section 38 of the Land Revenue Code. We 
, know merely that the land is and has been a graveyard 
for a very great many years. How, under what ; 
arrangement, or by whose authority, it came to be a ; 
gi’aveyard we do ndt know, and in our ignorance it. 
would be profitless to conjecture. " . . ; 

Then this land, so far as the evidence shows, has ■ 
neither been assessed nor held for the purpose of 
agriculture. True, it was assessed, but so feir V as I can 
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judge on the evidence it was assessed for some purpose 
not directly connected with agriculture, because when 
it was assessed, it had been for many years and was 
still a graveyard. No assessment was ever levied from 
the occupants and it nowhere appears from the Govern- 
ment records that the land was ever regarded as land 
to be used for the purpose of agriculture. In fact it 
never has been used for the purpose of agriculture, so 
far as the evidence informs us. It is not therefore land 
to which sections 65 and 66 of the Land Revenue Code 
s-PPly- I can find no provision which entitles the 
Government to evict these persons as from their 
proceedings it seems they propose to do. On the 
merits, therefore, I feel no doubt whatever that the 
plaintiffs are entitled to protection against this 
intended eviction. 

The only other points which I need notice are first 
that we are not in any way in this case concerned with 
the question as to whether Government have the power 
or whether they ought to levy any assessment on this 
land. Secondly, it has been argued that the suit is 
time-barred. It has been so argued because, it is said. 
Article 14 of the Schedule to the Limitation Act covers 
the case. That Article relates to a suit to set aside an 
act or order of an officer of Government. It is true 
that the suit is one in terms to set aside the order of an 
officer of Government but it is a suit to set aside an order 
which bears a date less than one year from the time 
when the suit was filed and, therefore, the suit is not 
on its face time-barred. What really underlies this 
argument is not a question of limitation so moch as a 
very different question. It is argued that there was an 
earlier order and that liroitation runs from the date of 
that order. That can only be if the order were one 
which, if not set aside, would lawfully operate as a bar 
to the plaintiffs’ rights., . So far as I can see, none of the 
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orders in the case oj)erates as a bar to the plaintiffs’ 
rights. Neither the earliest of them, that of the 
District Deputy Collector, nor the latest, that of the 
Commissioner. It is true that the orders are adverse 
to the interests of the plaintiffs and if ijractieally given 
effect to, would lead to the eviction of the plaintiff's. No 
doubt these orders give the plaintiffs a right of action 
because they are at any rate to the extent of a threat, 
an invasion of their rights, but they are not a tangible 
invasion. They do not of themselves affect the 
plaintiffs, it would only be the enforcement of the orders 
which would do this. Therefore I think there is no 
bar of limitation in the case. 

The order which I would propose is that the decree 
of the lower Court be set aside, that a declaration be 
made that the plaintiffs are in lawful occupation of the 
land in suit and are entitled to remain in such occupa- 
tion undisturbed and I think the plaintiffs should have 
their costs in both the Courts. 

Shah, J. : — These appeals arise out of two suits brought 
by the respective plaintiffs against the Secretary of State 
for India in Council for a declaration that they were the 
owners of the property in suit and that they had been in 
possession and enjoyment adversely to the defendant for 
over sixty years, for the cancellation of a certain order 
of the Commissioner, Northern Division, and for a per- 
manent injunction against the defendant to prevent ' 
any obstruction being caused to them in the enjoyment 
of the property. The lower Court dismissed the suits 
on the ground that the claim was time-barred, though 
it held that the plaintiffs were the occupants of the . 
land in suit. The plaintiffs have api^ealed to this Court , 
and have urged two points in support of the appeals, Vfo., i; 
(1) that the evidence establishes the fact that they have]] 
been in possession of the property in sidt in; ,;,th®i)P ’J%^>:’ ' 
right, and (2) that their olaina is not tipre-barred.:;} 
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; 19 1§. With, reference to the first point a few facts which 

T-AisiFiKHAs' are heyonci dispute may be stated. The plaintiffs have 

i Hamadkhan been in possession of the land at least from the year 
SECEETAEi' 1860 and have' been using the property partly as a 
: graveyard and partly for the i3urpose of stacking 

r timber. There is nothing to show as to how the 

plaintiffs obtained this land, nor is there anything to 
show that the defendant had originally assigned this 
land to them before the year 1860. In 1871 when a 
survey settlement was effected, the land was assessed. 
It is not clear on what footing it was assessed. It was 
entered in the Revenue register as waste land and the 
amount of assessment was shown in that register. No 
assessment was ever demanded from the plaintiffs up to 
the date of the present litigation. In 1898 there was 
some correspondence with regard to the land in suit as 
well as other lands and in the letter of the Collector to 
the CommiSvSioner, dated the 20th of April 1898, the view 
which the Revenue Authorities took of their position 
with reference to this land is stated. It is not suggested, 
however, that the plaintiffs had anything to do with 
this correspondence or that any attempt was made to 
; question the propriety of their possession or of the use 
which they were making of the land. In 1907 the 
order, which is I’eferred to by the lower Court as the 
order which the plaintiffs must seek to set aside, was 
made by the District Deputy Collector. That was, 
however, only a letter addressed by that officer to the 
Mamlatdar of Ankleshvar, and there is nothing to show 
as to when, if at all, it was communicated to the 
plaintiffs. In that order it was stated as follows : — “ If, 
in this manner, a house be built on the cemetery land, 
and a wood depdt be opened there or wood be stored 
there, that cannot be allowed on any account whatever. 
Therefore you will please cause the building and the 
wood to be removed forthwith from the said land.” An 
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appeal was preferred against this order to the Collector, 
who declined to interfere. A further appeal was 
preferred to the Commissioner who made an order in 
April 1909 declining to interfere with the order of 
eviction. The notice which was actually served on the 
plaintiffs lias been put in on behalf of the respondent 
now in this appeal. That notice oi-dei'S the plaintiffs to 
remove the wood and clear the ground, directs them to 
use the land only for the purposes of a Kabarsthan, and 
states that on failure of their doing so, steps would be 
taken against them under section 202 of the Land 
Revenue Code. 

The present suits have been brought on the 2nd of 
February 1910, i. e., within a year from the Commis- 
sioner’s order, but more than a year after the order of 
1907, Exhibit 49, or the notice of September 1908. 

The plaintiffs have adduced evidence to show that at 
least since the year 1860 they have been using the land 
in suit in their own right and dealing with it as their 
own property. They have mortgaged and leased the 
property from time to time. There are superstructures 
over the land and it has been used as a timber shop. 
The evidence also shows that a part of the land is used 
as a private Kabarasthan by the plaintiffs. It is 
not necessary to discuss the oral evidence which ; 
establishes these facts. The evidence as to the posses- 
sion and the use of the property is clear and practically 
unchallenged. The lower Court also has substantially 
accepted that evidence as proving these facts. It is 
clear, therefore, that the plaintiffs have been in posses- 
sion of this land for over fifty years. There is nothing 
to show that the defendant had assigned this land to ,, 
them before that time. Under these circumstances it 
seems to me that though there is no direct evidence ,: ! 
that the plaintiffs are the owners of the land, under, ;' 
section 110 of the Indian Evidence Act the burden 
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of proving that they are not the owners would he 
on the defendant who affirnis that they are not the 
owners. 

Coming now to the defendant’s evidence it seems to 
me that beyond the entries in the Revenue registers, 
there is nothing to show that the Government assigned 
this land to the plaintiffs. It is not shown under wliat 
circumstances this land came to be assessed in 1877, 
but it is significant that in spite of the plaintiffs using 
the land as their own, no attemj)t was made even after 
1877 ux> to the year 1907 either to prevent them from 
using the land otherwise than as a Kabarasthan, and 
they were never asked to pay any assessment. I am 
unable to infer from these revenue records that this 
land was assigned to the plaintiffs by the defendant. 
There is only one other piece of evidence upon which 
the learned Government Pleader has relied for the 
puipose of showing that the plaintiffs are not the 
owners. That is the statement which was made by 
one of th.e plaintiffs on the 18th of September 1903 
before the TaMti of Ankleshvar. There is no doubt 
that in this statement the deponent expresses his 
readiness to pull down the Kacha hut built on the land 
if Government have any objection to it. It seems to me, 
:»however, that no steps were taken after this statement, 
as I have already stated, up to the year 1907, and when 
steps were taken in 1907 or in 1908, the plaintiffs 
asserted their present claim. It does not appear clearly 
how the statement came to be made before the Talati, 
but apparently it was in coimection with some Revenue 
enquiry which ultimately resulted in the order of 1907. 
The plaintiff who has made this statement says that 
he made it in ignorance of law. On giving the best 
consideration to the statement it seems to me that it 
would not be right to treat this as an admission of the 
defendant’s right by the plaintiffs. As soon as a definite 
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order was made in 1907 that the plaintiffs should 
remove the lints, which they had built on the land, 
they asserted their right as owners of the land. Under 
these circumstances I am unable to treat this statement 
as in any way advancing the defendant’s case. In my 
opinion, therefore, the result of the evidence is that the 
plaintiffs’ possession for over fifty years is established 
and that the defendant has failed to sliow that the 
plaintiffs are not the owners. 

It is necessary to mention here that the Government 
have never attempted to levy the assessment from the 
plaintiffs. So far as the present dispute is concerned, 
it has arisen in consequence of the Revenue Authorities 
having asserted their right to evict the plaintiffs if they 
did not remove the huts and if they failed to confine the 
use of the land to the purposes of a Kabarasthan. It 
is not, therefore, necessary to consider whether even if 
the plaintiffs be the owners of this land the Government 
have the right to levy any assessment from them in 
respect of the land. In fact there are no materials in the 
case upon which this point could be decided, and it is 
clear that the Government have not so far called upon 
the plaintiff's to pay the assessment. In coming to the 
conclusion, therefore, that in virtue of the plaintiffs 
having proved their possession of the land in their own 
right and the defendant having failed to show that 
they are not the owners, we say nothing as to the right 
of the Government to assess this land and to levy the 
assessment from the plaintiff’s. The lower Court has 
dealt with the question of assessment, but it does not 
seem to me to be either proper or necessary to decide 
that question in this case. I desire to make it clear 
that the declaration which may be made in favour of 
the plaintiffs in this litigation wiU be without prejudice; 
to the right of the defendant, if any, to levy assessment 
in respect of this land. ■. ■ 

. n 300—9 
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I now come to the question of limitation. The lower 
Court has held that under Article 14 of the Indian 
Limitation Act the suits are time-barred because they are 
brought more than a year after the order (Exhibit 49). 
It seems to me that the view taken by the lower Court 
on this point is wrong. In, the first place in these suits 
it does not appear to me to be at all necessary for the 
plaintiffs to have any order set aside. Their claim is 
substantially one for confirmation of their iiossessiou 
and for an injunction restraining the defendant from 
evicting them. The order in question is not of such a. 
character as would by itself have any effect if neither 
party took any action On. it. Besides strictly speaking 
it is merely a communication by the District Deputy 
Collector to the Mamlatdar. In pursuance of this order 
no doubt subsequently a notice was issued, and it was 
urged, on behalf of the respondent, that at least from 
tlie date of that notice the suits ought to have been 
brought within a year. I do not think that that 
notice is any more an order within the meaning of 
Article 14 than the order which is supj)osed to have 
been contained in Exhibit 49. Further, on the merits, 
having regard to the view which I take of the plaint- 
iffs’ possession and of their right to this property, 

. it is clear that the order in question is outside the 
powers of the Revenue Authorities. It was urged by 
the learned Government Pleader on behalf of the 
respondent that the order in question was justified 
by the provisions of sections 65 and 66 of the Land. 
Revenue Code. It was contended that the plaintiffs 
having used the land for non-agri cultural purposes, the 
Revenue Authorities had the power to evict the plaintiffs 
under section 66 of the Act: but in my opinion these 
provisions of the Land Revenue Code have no applica- 
tion to the present case as the plaintiffs are not 
occupants of the land within the meaning of the Code, 


VOL. XXXIX.] BOMBAY 'series 

and their rights are not proyM to be limited to the 
agricultural use of the land. It is not possible, there- 
fore, to attribute the order or the notice to any section 
of the Land Revenue Code under which the Revenue 
Authorities can be said to have the power to evict the 
present plaintiffs from the land in dispute. It follows, 
thej-efore, that the order and the notice are ultra vires 
of the Revenue Authorities. On these grounds it seems 
to me that it is not incumbent on the plaintiffs to have 
any order passed by the District Deputy Collector or 
the Collector or the Revenue Commissioner set aside. 

I do not think that any injunction is necessary under 
the circumstances. It will be sufficient to declare that 
the plaintiffs are entitled to be confirmed in their 
possession of the land. I, therefore, concur in the order 
proposed by my learned colleague. . 
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Before Mr. Justice Heaton and Mr. Justice Shah. 

VASUDEO RAGHUNATH OKA (oRiauxAL Plaintiff), Appellant, v, 
JANARDI-IAK SADASHIV APTK (original Defendant), Respondent/" 

Transfer of Froj)ertjf Act (IV of 18S2), section 6S — Fraudulent transfer — 
Transfer roidahle at the option of the defrauded — Purchaser at 

Court sale not a subsequent transf eree----Pers.on lumlng interest hi the properly 
means person haring interest at the date of the transfer. ' ■ . 

Tlie plafiitilT piirehased certain lauds in 1906. Li execution of a money- 
decree against the vendor, ihe lands were' sold at, a Court auction and purchased 
hy the defendant in 1909, Avith full notice of the sale of 1906. The defendant ’ ; 
having been put into possession of the land% the pJamtifE sued hi recover"':'' 
]K)ssession relying on the sale of 1906. - The defendant .contended that the sale' 
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was not gennino and was not supported by consideration and was made 
tbe object of defeating the creditors of the vendor. The trial Court negatived 
the contentions and decreed the plaintiff’s claim. The lower appellate Court 
lield that tlie sale of 1906 was bad under section 53 of the Transfer of Property 
Act, as the consideration -was grossly inadequate, the sale v^as effected with tlio 
object of defeating and delaying the creditors of the vendor, and the plaintiff 
participated in the fraud. The plaintiff having appealed : — 

.Held, that the vsale of 1906 could not be avoided, under sectioi 53 of th(‘ 
Ti-ansfer of Property Act (IV of 1882), at the option of the defendant, who 
was not a creditor of the vendor, or a subsequent transferee or a- person having 
an interest in the property, within the meaning of tbe section. 

Having regard the preamble as well as section 5 of the Transfer of 
Property Act (IV of 1882), a person who steps in by operation of law and not 
by any act of the owner is not a subsequent transferee within the meaning of 
section 53 of the Act. 

A person having an interest in the property within the meaning of section 53 
means the person who has such interest at the time of the transfer objected to. 

Second appeal foom the decision of K. H. Kirkii-e, 
First Class Subordinate Judge, Appellate Power, at 
Ratnagii’i, reversing the decree passed by J. A. Samant, 
Subordinate Judge at Obiplun. 

Suit to recover possession of land. 

Tbe land in dispute belonged originally to one Pur- 
sbottam. He sold it to tbe plaintiff on the 19th Febru- 
ary 1906 by a sale-deed Exhibit 14, 

A money-decree was passed, in suit No. 257 of 1903, 
against Purshottam at tbe suit of Gopal Mabadev 
Gadgil. In execution of the decree, the land in dispute 
was sold at a Court auction and j)urchased by the 
defendant on tbe 22nd January 1909. Tbe defendant 
purchased with full notice of tbe sale of 1906. Tbe 
possession of tbe land was given to tbe defendant on the 
19tb September 1909, 

The plaintiff filed tbe present suit to recover 
possession of tbe land from the defendant, relying on 
his sale-deed of 1906. . 
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; The defendant contended infer alia that the sale-deed 

of 190(5 was hollow and passed without consideration for 
the i)urpose of defeating and delajdng the creditors of 
Pnrshottain ; and tha^the plaintiff had fraudulently 
and collusively joined in the sale. 

I The Subordinate Judge held that the sale-deed of 

1906 was not passed with intent to defeat or delay the 
creditors of Purshottain ; and that it represented a Ijona 
\ fide transaction. He, therefore, decreed the plaintiff’s 

claim. 

This decree was, on appeal, reversed. The lower 
appellate Court found that out of the consideration of 
Es. 1,200 for the sale-deed of 1906 only Es. 500 had been 
paid ; that the transfer was therefore for a ‘ grossly in- 
r' adequate consideration within the meaning of section 53 

[ of the Transfer of Property Act ’ ; that the effect of the 

transfer was to' defeat and delay the creditors of Pur- 
shottam ; and that the plaintiff had actively parti- 
cipated in the fraud which Purshottam was practising 
upon the other ci’editors. 

i Tlie plaintiff appealed to the High Court. 

i H. C. CojjaJh with N. V. GoJdiale and Z>. G. Datvi, for 

I the apisellant. 

Deivan Bahadur G. B. llao ami P. B. Shhignc, foj- the 
I respondent. 

s SHilH, J. : — The question in this second appeal is 

\ whether the sale-deed of the 19th February 1906, under 

» which the plaintiff claims, is voidable under section 53 
* of the Transfer of Property Act at the instance of the 
I defendant, who is an auction-purchaser of the right, title 

I' and interest of the plaintiff’s vendors in the taJcshim-, '' 

i , with which we are concerned in this suit;. ' 'd ; ; 

5 There is no dispute about the fact that the defendant ] 

I purchased the right, , title and interest of the heirs df ; ! 
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tlie original owner Purshottam Oke in tlie takshint. on 
tile :22nd January 1909 in execution of a money-decree 
against the said Purshottam by one Gopal Mahadev 
Gadgil with full notice of the sale-deed in favour of the 
plaintiff. There was another similar sale-deed of the 
same date in favour of one Deodhar. But the claim on 
that sale-deed between Deodhar and the defendant has 
been compromised. It is common ground now that the 
plaintiff must succeed in this suit, if his sale-deed is 
good and operative. The objection taken by the defend- 
ant in the trial Court was that it was not a real trans- 
action but entered into without consideration and 
with the fraudulent object of defeating the creditors 
of the vendors, whose right, title and interest he had 
liurchased. The trial Court found that the transaction 
was real, and that there was consideration for it, and 
that it was not entered into with the object of defeating 
or delaying the vendor’s creditors. On these findings 
the plaintiffs claim was decreed by that Court. In 
appeal, however, the learned First Class Subordinate 
Judge with Appellate Powers came to the conclusion that 
though a part of the consideration was iiroved it was 
grossly inadequate, that the sale was effected with the 
object of defeating or delaying Purshottam’s creditors 
and that the plaintiff was aware of and participated in 
the fraudulent intentions of the vendors and was not a 
transferee in good faith. Apparently it was not contend- 
ed that apart from the objection under section 53 of 
the Transfer of Property Act the transaction was sham 
and not real. The issues raised in both the Courts 
covered the controversy bet’ween the parties relating 
to section 53 of the Transfer of Property Act, and did 
not indicate that the defendant really contended that 
the transaction was not real but a mere cloak for 
concealing the true ownership which remained with 
the vendors. The lower ; appellate Court accordingly 
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reversed tlie decision of tlie trial Court and dismissed 
the plaintiff’s claim. 

In the appeal before us Mr. Coyaji has argued on 
behalf of the appellant that section 53 of the Transfer of 
Property Act cannot help the defendant, as he is not a 
pei'son, at whose option the deed is voidable under the 
section. He concedes that it is quite open to the 
defendant to raise the plea that the transaction is sham 
and colourable or that it is voidable under section 53 of 
the Transfer of Propei-ty Act. As regards the former 
contention, he says that though it was raised in the 
written statement, no issue was framed on the point, 
and that in any event after the finding of the trial 
Court, it was practically given up. This position has 
not been seriously contested by Mr. Rao on behalf of 
the defendant. In my opinion, therefore, it must be 
assumed for the purposes of this case that whatever 
infirmity there may be in the tra,nsaction in virtue of 
the provisions of section 53, it was not a sham but a real 
transaction between the vendors and the plaintiff. The 
findings recorded by the lower appellate Court on the 
issues arising under section 53 do not negative this 
assumption, and on the pleadings it would not be 
Ijossible to say that the questioxr was specifically raised 
or that it was urged before the lower appellate Court. 

The appellant, therefore, relies upon the wording of 
section 53 of the Transfer of Property Act, and argues 
that the transaction is not voidable at the instance of 
tlie defendant, even though the findings of the lower 
appellate Court that the object of the sale was to defeat 
the creditors of the original owner and that the 
plaintiff was not a transferee in good faith be accepted.. 
It is quite clear that the defendant, is 'not the person, ' 
to defraud, defeat or delay whose claim this sale-deed 
cortld have been executed. The only, persons whose 


1915. 


Vasudec 

Eaohunath 

r. 

JaNARDHAN' 

Sabashjv. 


1915 . claims were intended to be defeated were Pnrsliottam’s 

Vasudeo- ■ creditors as suggested in the lower Courts. It is quite 

Raghu.n’ath clear that tbe defendant is not a creditor and tliat be 

.Taxardhan' does not seek to avoid tlie document for tbe benefit 

ftAru.smv. qI creditors. It was suggested, bowever, that tbe 
defendant would be a subsequent transferee or a person 
baving an interest in tbe property witbin tbe meaning 
of section 53, paragrapb 1. But tbe defendant is an 
auction-purcbaser at a Court sale, and not a transferee 
by any act of tbe original owner. Having regard to 
tbe preamble as well as section 5 of tbe Act, it seems 
to. be clear that a person, wbo steps in l)y ojieration 
of law and not by any act of tbe owner is not a sub- 
sequent transferee witbin tbe meaning of section 53. 
He is clearly not a person baving an interest in tbe 
property witbin tbe meaning of tbe section, wbicb 
apparently refers to interest, wbicb exists in fact at tbe 
time of tbe transfer objected to. It is clear, tberefore, 
that tbe deed is not voidable at tbe option of tbe 
defendant. 

It remains to notice tbe argument of Mi‘. Eao tliat 
apart from section 53, when it was proved that tbe 
plaintiff was not a transfeiee in good faitb, and that be 
bad iiarticipated in tbe fraudulent intentions of tbe 
transferor, no Court ought to belp tbe plaintiff. Tbe 
argument, in order to be effective, must amount to this 
that tlie sale-deed was not real and tliat tbe vendors 
really continued to be tbe owners. I bave already dealt 
with tbis aspect of tbe case, and in my opinion tbere is 
a real and substantial difference between a sbam 
transaction and a transaction, wbicb is voidable under 
section 53 in consequence of fraud at tbe instance of tbe 
pei’son defrauded. It is difficult to understand bow 
tbe defendant can succeed unless be is a pei'son defraud- 
ed or tbe transaction is merely sbam and colourable. 
As be is not a person At whose option the deed could be 


avoided and as the deed is not a sham transaction, I 
do not see how the mere finding that the plaintiff is not 
a transferee in good faith can help the defendant. 

I would, therefore, reverse the decree of the lower 
appellate Court and restore that of the trial Court with 
costs here and in the lower appellate Court on the 
defendant. 

J. : — I agree. 

Decree reversed. 

E. E. 
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Before S/r Baa'd Scott, Kt., Chief Jmtlee and Mr. JuBtke Davar. 

li. D. SETIINA (Appellant AxNd Plaintife) JWALAPBASAD GAYA- 
PRASAl), A Filial (Respondents anj) Defend ants). 

Shall Jog Hiindl — Payment to the Shah — Fraudulent Hundi — Duty of Shah 
to trace the draioer — Payment of Hundi not as Shah hut as indorsee for 
collection of the Hundi — Custom of Mcyrmarl merchants — In case of fraud, 
notice, lolien to he given — Laches. 

Ou the lOtli June 1912 the defendants presented to the plaintifitfor payment 
a Imndi for Rs. 3,000 purporting to he drawn by one R in favour of M on the 
plaintitf payable at sight to a Shah. The plaiutilf having had no advice 
regarding the said hundi refused to pay the said sum of Rs. 3,000. On the 
next day the plaintiff received a letter purporting to be written by R from 
Harpalpur, enclosing a railway receipt for 300 bags of linseed, stated to have 
been consigned by R from Ranipur Station, an<J asking the plaintiff to sell the 
goods and in the meantime to accept and pay bn presentment two hundis, each ? 
for Rs. 3,000, drawn by R in favour of M on the, plaintiff, payable at sight to 
Shah. The same day the plaintiff handed over , the said railw^ay receipt to 
one K and received payment of Rs. 5^600. ,;The plaintiff thereupon paid.;? 
Rs. 3,000 together with one day’s interest to the defendants in respect of the 
hundi which had been presented by tlie defendants to .the plaintiff ondlie 
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previous day as aforesaid and which was one of the hundis nieiitioued in the 
letter. The goods referred to hi the railway receipt never arrived and K 
returned tlie said receipt to the plaintiff and was repaid the siini of Es. r>,r>0d. 
On irH|idries being instituted it was found that no such person as R existed 
and that tlie linndi and the railway receipt were forged. Tlie plaintiif sued to 
recover the money from the defendants relying on the custom prevailing 
among Marwarl Merchants that the Shah who obtained payment of a Shah Jog 
liimdi was, in the event of the hiindi turning out to he a false, fraudulent, 
stolen, or forged linndi, bound to refund the amount of the liundi with interest 
unless he traced it to its source,” i.e., produced the actual drawer or tlje 
person who committed the fraud. 

Held-, (1) tliatthe defendants had been paid not as Shah but as indorsee for 
eoliectioii of a linndi purporting to he drawn against tlie security of a railway 
receipt. 

(2) Assuming that there might be a liability imposed on the defendants by 
reason ‘of the payment, to refund or to trace the hundi to its source, this would 
only be the case provided notice was given wit! nn reasonable time of tlie 
discovery of the forgery, that is, provided the plaintiff lost no time in makiiig 
this commimication and claiming the refund. 

(3) That the liiuidi Iiacl been “ traced to its source ” witliin the. ineauing of 
tlie Marwari Association Rules before tlie defendants received inforinatioii of 
the fraud. 

This suit was filed by one Bansidbtu* Laclnui- 
narayan, who subsequently became an insolvent and 
was represented by the Official Assignee, against the 
firms of Jwalaprasad Gayaprasad and Muiialal Gaya- 
prasad to i-ecover the sum of Hs. S,000 with interest from 
the lOth June 1912. 

The facts of the case were as follows: — On the 10th 
June 1912 the first defendants presented to the plaintiff 
for payment a hundi for Es. 3,000 dated Jeth Sud 15th, 
1969. The said hundi purported to have been dra’ivn 
by one Eamlal Eamprasad on the plaintiff in favour of 
the 2nd defendants, and was payable at sight to a Shah. 
As the plaintiff had reGelved no advice with regard to 
the said linndi he refused to pay it. On the next day 
however he received a letter puriiorting to come from 
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one R'.imlal RamprasacI from Harpalpiir in Alipore 
State. In tlie said letter was enclosed wliat purported 
to he a railway receipt for 300 bags of linseed wbicii 
were stated to have been consigned by Ramlal from 
Ranipur Station on tlie G-. I. P. Railway to tbe plaintiff’s 
address in Bombay, and tbe plaintiff was requested to 
sell the goods and in the meantime to accept and pay 
two hundies for Rs. 3,000 each which Ramlal had drawn 
on the plaintiff in favour of the 2nd defendants. The 
plaintiff accordingly delivered the railway receipt in 
j)erEorinance of a contract to one Killachand Devchand 
and was paid by the latter Rs. 5,600. Thereupon the 
plaintiff paid the 1st defendants the amount of the 
hundi which had been presented to him on the previous 
day, vis., Rs. 3,000, together with one day’s interest and 
the hundi was endorsed as paid. The plaintiff likewise 
paid monies in respect of a second hundi which was 
presented to him by one Q-opaldas Vallabdas and which 
like the first mentioned hundi was a Shah Jog hundi 
dated Jeth Sud 15th, 1969, and purported to be drawn by 
Ramlal on the plaintiff in favour of the 2nd defendant 
firm. The plaintiff, however’, did not make any claim 
in this suit with respect to this second hundi. 

Killachand Devchand was unable to obtain delivery 
of the goods covered by the railway receipt above- 
mentioned from the Railway Company and accordingly 
.on the 6th August 1912 returned the railway receipt to 
the irlaintiff, who repaid the sum of Rs. 5,600. Mean- 
while inquiries were instituted with regard to the 
railway receipt and it was discovered that no such 
person as Ramlal Ramprasad, by whom the hundis 
purported to be drawn, ever, existed and it was 
suspected that the hundies and railway receipt had 
been fabricated by one Kamlaprasad Munalal, .the.. 
Station Master of Harpalpui\ Kamlaprasad himself 
‘ffisapjpeared. 
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The plaintiff, in support of his claim, contejided that 
according to a well established custom amongst Bhroffs 
relating to Shah Jog hundis the Shah who obtains pay- 
ment of a Shah Jog hundi is, in the event of the hundi 
turning out to be a false, fraudulent, stolen or forged 
liuncli, bound to refund the amount of the hundi with 
interest unless he produces tlie actual drawer or the 
person, who committed the fraud. 

Tire 1st defendants in their written statement dejiied 
that the amount of the hundi in question was paid by 
the plaintiff’ to them as Shah or that there was such 
a custom amongst Marwari Shroffs with regard to Shah 
Jog hundis as was alleged by the plaintiff. They also 
declared that the fraud alleged i)y the plaintiff was of 
such a nature that the plaintiff would not have been 
deceived by the same if he had exercised due care and 
vigilance and had instituted proper enquiries, and they 
furtlier submitted that the plaintiff had been guilty of 
laches in discovering and communicating to them the 
alleged fraud and that he was consequently not entitled 
to recover anything from them. 

The plaintiff was unable to effect seiwice of the 
summons on tlie 2nd defendants and they we],-e, at tlu' 
first hearing of the suit, struck out. 

The plaintiff’s claim was first tried before Mr. .Tustico 
Macleod who held that the plaintiff had proved so far as 
was possible for him to do so, that the liundi had been 
forged. He also referred to Dcwlatram Shriram v. 
Bulahidas KliemchandP-'^ and held that the custom 
which the plaintiff alleged was well established, but lie 
dismissed the suit on the ground that the plaintiff was 
guilty of laches in not having.immediately informed the 
1st defendants as soon as he discovered the fraud, that lie 
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intended to claim a refund. The learned Judge found 
That Parsliottain Eagliowji, the plaintiflf’s guinasta, must 
have ascertained by the 10th or 11th August 1912 that 
tlie liundi was a forgery, but that no demand was made 
of the 1st defendants until the 25th September, equiva- 
lent to a delay of just over a ihontli. 

The plaintifl: appealed. . 

• Setalvad witli Demi for the iDlaintiff and appellant. 

Kanga with Vakil for the defendants and respond- 
ents. 

Scott, 0. J. -This is an appeal from a deci’ee of 
Mr. Justice Macleod dismissing the suit. 

The suit was filed by Baiisidhar Lachminarayan now 
an insolvent and represented by tlie Official Assignee 
to recover from the defendants Es. 3,000 with interest 
from the 10th JxTue 1912 upon a plaint containing the 
following allegations : — 

On the 10th of June 1912, the plaintiff received a letter 
addressed to his firm in Bombay purporting to be from 
one Eamlal Eamprasad of Harpalpur in Alipur State in 
the Bnndelkhand Agency. The letter enclosed what 
purported to be a railway receipt for 300 bags of linseed, 
stated to liavc Ixeen consigned by Eamlal from Eanipui' 
station, and the plaintiff was asked to sell the goods 
and meantime to accept and pay on presentment 
two hundies for Es. 3,000 each, dated the loth Jeth Sud 
1969, drawn by Eamlal in favour of the se^Dud defend- 
ant firm of Munaial G-ayaprasad, On the same day one 
of the hundies, being a Shah Jog hundi drawn on the 
plaintiff by Eamlal in favour of Munaial, was presented 
by the first defendant and on, the' same day the other ; 
hundi mentioned in the letter was presented by Gopal- ' 
das Vallabdas, ■ ^ -r 
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The first defendant’s firm being respectable Slirolfs 
and fnlfllling the qualifications of a Shah, the plaintiff 
paid them the amount of the hundi on their responsi- 
bility ' according to the well-established custom in 
regard to Shah Jog hundis. The plaintiff delivered the 
railway receipt to one Kilachand in fnlfllment of a 
contract for sale of linseed and received from Kilachand 
Rs. 5,600. As the goods mentioned in the railway 
receipt never arrived, the plaintiff in August took back 
the railway receipt and refunded the amount paid by 
Kilachand. He was informed by the Railway Company 
on the 22nd of August that the railwa3’- receipt appeared 
to be a fabrication. The plaintiff also began inquiries 
on his own accoun t from which he liad reason to believe 
that the second defendant firm belonged to Kamala- 
prasad Mtinalal, the Station Master of Harpalpur, that 
no such person or firm as Ramlal Ramprasad by whom 
the hundis puiported to be drawn ever existed and tliat 
the liundis and the railway receipt weie fabricated by 
the said Kamlaprasad Muualal or by some one at his 
instigation or in collusion with him for the purpose of 
defrauding tlxe plaintiff. The plaintiff says that in 
accordance with the well-established custom among 
Shroffs and according to tlie rules of the Marwari Punch 
Shroff Association in respect of hundis the Sliah wlio 
obtains payment of a Shah Jog hundi is, in the event of 
the hundi turning out to be a false, fraudulent, stolen 
or forged liuiidi, bound to refund the amount of the 
Iiundi with interest unless he produces the actual 
drawer or the person who committed the fraud. 

It was proved at the hearing that the above statement 
of facts as appearing in the plaint was not correct in 
that the hundi was presented for payment to the 
plaintiff on the 10th June by the first defendant and 
payment was then I’efused and was only made on the 
11th after the arrival that day of the railway receipt and 




after the payment by Kilachand of Es. 5,600 Ijeing 
ninety per cent, of the price of the linseed supposed to 
be represented by the railway receipt. It was also 
l)roved that the Marwari castoin referred to in the 
plaint as declared in the rules of the Marwari Associa- 
tion is tliat “ In case of a hundi coming in any fraudu- 
lent way, if the party inceiving the amount of tlie 
liundi receives it as a Shah he is absolved from liability 
if he traces the hundi to its source. But if he does not 
do so he must repay tire amount of the hundi with 
intei'est.” 

According to the statement in the plaint the fraudu- 
lent way liere referred to covers, not only tlie case of a 
forged, but also of a stolen or lost genuine hundi. To 
the same etfect is the j)laintitf s deposition. The first 
issue raised was whether the hundi in question was 
paid on the responsibility of the first defendant as a 
Shah and in accordance with the custom alleg’ed. 

The plaintiff with reference to this issue deposed that 
he did not know the w*riter Eamlal or tire firm of 
Munalal Gayaprasad and if he had not got the railway 
receipt he would not have paid the hundi. He only 
paid on the hundi and another hundi presented by 
another firm of Shroffs up to ninety per cent, of the 
value of the goods. He paid the defendant’s hundi in 
full and the other in part. He received Es. 5,600 for 
the railway receipt from Kilachand before he i^aid the 
defendants. The learned Judge, however, disposed of 
the first issue by saying “ the Shah does not guarantee 
the solvency of the drawer, he guarantees the genuine- 
ness of the hundi, A drawee wiH not pay a hundi 
unless he has funds in his hands belonging to the 
drawer, or is willing to give him crediti And he will, 
not pay on presentation of a Shah Jog hundi to a Shah 
unless he is satisfied as. to the respectabflity . of the. Shah 
as he looks to him in case, of anything a^terwar^^, going 


J 


mo 

19U. 


E. D. 

SETHN4 

V, 

JWALA- 

PRASAD 

Gaya- 

PRASAD, 


THE INDIAN LAW REPORTS. [VOL. XXXIN. 

wrong witli tlie liundis : see Dai'latrmn Shrlram et. cil. 
V. Biilakidas KJiemchancU^K Therefore the issue is 
somewhat meaningless.” We are unable to accept this 
view which was also pressed upon us by the appellants 
counsel. In the case decided by Bir Josej)h Arnould it 
was common ground that if payment were made to a 
Shah, as such, on a hundi which afterwards turned out 
to be stolen or lost, the drawee, who has paid, is 
entitled to a refund from the Shah to whom it has been 
mistakenly paid (unless he otherwise discharges himself 
in the customary way). Sir Joseph Arnould says at 
p. 29 : , “ It seems to me that this evidence strongly 
tends to show that the drawee of the hundi, in accept- 
ing and paying it looks very mainly to the Shah as 
responsible in case of anything afterwards going wrong 
with the hundi ; and that he relies on the solvency and ^ 
respectability of the Shah as one of the principal 
grounds in inducing him to make jjayment without 
further inquiry.” 

But in the case of a lost or stolen hundi the hundi is 
ex hijpotheai genuine -. therefore the liability of, a Sliah 
who is paid does not rest on a guarantee of genuineness. 
The liability of a holder, who endorses a Bill of 
Exchange and passes it on under English law, is only 
that of a surety for the drawer and the acceptor but his 
position does not involve any liability fa the acceptor. 

We find it difficult to say what is the idea underlying 
the Marwari custom. It is perhaps this : that of two 
innocent parties the one nearest in the line of successive 
holders to the person who committed the fraud must 
find out tlie guilty party at the risk of otherwise haffing 
to recoup the innocent payer. In the present case, 
however, it appears to; us that the first defendant was 
paid, not as a Shahybut as the indorsee for collection of 

« (1S69) 6 Bom. H. 0. B. 24 at p. 29 (0. C. J.), ■ 



a hnndi purporting to be drawn against the security of 
a document representing 300 tons of linseed, for pay- 
ment was in fact refused until the railway receipt came 
to hand and had been sold for cash and no more was 
paid to the holders of the hundis than the exact 
amount realised on the railway receipt. This is a state 
of affairs not dealt with or contemplated in Davlatram 
Shriram et. al. v. Bulahidas Kli6mcl%andf‘^^ . The rules 
of the Marwari Association which have been put in 
relate to cases where the party who receives the amount 
of the hnndi receives it as a Shah. If the j)laintiff 
simply paid on the security of the railway receipt he 
would have no equity to recover back the amount from 
the first defendant : see Leather v. Simpson''^'* ; and 
Baxter y. Chapman^^^. 

Assuming, however, that there might be a liability 
imposed on the first defendant by reason of the payment 
to refund or to trace the hnndi to its source, this would 
only be the ease provided notice was given within a 
reasonable time of the discovery of the forgery, that is, 
provided the plaintiff lost no time in making this 
communication and claiming the refund : see Davlat- 
ram Shriram et. al. v. Balakidas Khemchand'^'^ . The 
duty of the ifiaintiff cannot be put lower than this, 
although the Hindu law merchant may not be so strict 
as to notice of dishonour as the English law, as to 
which see Megraj Jagannath v. BrokaMas Mathura- 
das^^^. It is, however, quite clear that the plaintiff 
knew long before the end of August that the hundis 
and the forged railway receipt were part of a fraudulent 
scheme of kite flying perpetrated- by Eamlaprasad, the 
Station Master of Harpalpur, the owner of the second^ 
defendant’s firm, yet no notice Was given till the 
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demand of refund on the 25th September to the first 
defendant who in his ignorance had continued to deal 
with and give credit in account to the second defendant 
firm up to the end of the Maru year. It was upon this 
ground that the lower Court dismissed the suit and we 
agree that it was a sufficient ground. 

We are also of opinion that the hundi had been 
‘traced to its source,’ within the meaning of the Marwari 
Association Rules before the first defendant received 
intimation of the fraud and that the second defendant’s 
firm was in the circumstances “ the person -from whom 
the forged hundi was bought ” within the contempla- 
tion of Sir Joseph Arnould’s judgment. The learned 
Judge thinks not, because the second defendant only 
sent the hundi for collection to the first defendant, but 
as he gave credit in account for the proceeds he was in 
effect the buyer of the hundi : see Mulchand Joharimal 
V. Suganchand Shivdas.^'^ 

If the first defendant was only the holder for collec- 
tion of a hundi handed to him by the second defendant’s 
firm who were the actual payee (and as it appears also 
the drawer) the second defendant’s firm would be the 
proper defendants to proceed against : see London and 
River Plate Bank v. Bank of Liverpool!^ 

We affirm the decree and dismiss the appeal with 
costs throughout excluding, however, the costs of cross- 
objections other than that as to costs. 

Attorneys for the appellant : Messrs. Malvi, Hiralal, 
Mody ^ Co. 

Attorneys for the respondents ; Messrs. Ardeshir, 
Hormusji Dinshaw Co. 

Appeal dismissed. 

M. F. K 

(1) (1875) 1 Bom, 23. f) |1896J 1 Q. B. 7 at p. 12, 



CRIMINAL REVISION. 


Before Mr. Jmtke Heaton and Mr. Jimtke Shah. 

EMPEROR 'ij. GULAM HYDEB PUNJABI/" 

Indian Penal (lode (Act XLV of 1860), sections 337, 338 — Hurt caused by 
rashness or negUgenGe~--HaJdm~Performance of eye-operation vnth ordinary 
scissors — Neglect of ordinary precautions— Partial loss of eyesight. 


The accused, a Hakim, performed an operation with an ordinary pair 
of scissors, on the outer side of the upper lid of the complainants liglit eye. 
The operation was needless and performed in a primitive way, the most ordi- 
nary precautions being entirely neglected. The wound was sutured with 
an ordinary thread. The result was that the complainant’s eye-sight was 
permanently damaged to a certain extent. The accused was on these facts 
convicted of an offence punishable under section 338 of the Indian Penal Code, 
He having applied to the High Court : — 

Held, that the accused had acted rashly and negligently so as to endanger 
human life or the personal safety of others. 

Held, also, that the act of the accused amounted to an offence punishable 
under section 337 of the Indian Penal Code, since there was no permanent 
privation of the sight of either eye in consequence of the operation. 

Where a Hakim gives out that he is a skilled operator and charges consider- 
able fees, the public are entitled to the ordinary precautions which surgical 
knowledge regards as imperative. To neglect such precautions entirely is negli- 
gence such as is contemplated by the criminal law. 

This was an application from conviction and sentence 
passed by Ohunilal H. Setalvad, Second Rresidency 
Magistrate of Bombay. 

The facts were as follows : — The accused was a Hakim 
professing to be a specialist in eye-diseases. The com- 
plainant was suffering from granulations in her right 
eye. She was taken by a friend of her husband to the ? 
accused, who examined her eyes and said he would 
charge Rs. 30 and cure her eyes within two hours. , 
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The accused then performed an operation on the 
upper lid of the complainant’s right eye with an ordi- 
nary pair of scissors. The wound was sutured with an 
ordinary thread. The accused did not even take the 
precaution of steiilizing the instruments used in the 
operation. It appeared that “the operation was a need- 
less one and performed in a primitive way.” The result 
of the operation was that the complainant lost jpartially 
the sight of her right eye. 

The accused was charged with causing grievous hurt 
to the complainant. His defence was that the operation 
was performed with the consent of the complainant 
that it was properly performed according to the native 
methods ; and that he was competent to perform it as 
he had already performed a large number of such 
operations. 

The trying Magistrate found that the complainant did 
not consent to the operation ; and that the accused did 
the act so rashly and negligently as to endanger the 
personaT safety of the complainant. The accused was 
therefore convicted of an offence punishable under 
section 338 of the Indian Penal Code and sentenced to 
, undergo rigorous imprisonment for two months and to 
• pay a fine of Rs. 150, awarding the whole of the flue to 
the complainant by way of compensation. 

The accused applied to the High Court. . 

P. N. Godinho, for the accused.- ,• 

- S, 8^ Patkar, Governnrent Pleader, for the Crown. 

Shah, J.:— The applicant in this case has been con- 
victed of causing grievous hurt by a rash and negligent 
act under section 338,, Indian Penal Code. 

It is urged on his 'beha,lf that his act was neither rash 
' nor negligent asialleged. by . the prosecution, that he isV 


VOL. XXXIX.] BOMBAY SEEIES. 

I)i‘otected by section 88 of the Indian Penal Code, as 
the complainant consented to suffer the harm caused to 
her, and that the hurt caused is not proved to be griev- 
ous hurt. As regards the first contention, the facts 
which are either proved or admitted are these : The 
accused, who is a Hakim, performed an operation, on 
the outer side of the upper lid of the light eye of the 
complainant. The instruments used were a pair of 
scissors and a needle, which would be ordinarily used 
by a tailor and not by an eye-surgeon. The wound was 
sutured with an ordinary thread. As the Magistrate 
correctly finds ; the most ordinary precautions, such as, 
using proper instruments for the operation as well as 
for protecting the eye-ball, disinfecting and sterelizing 
the instruments and using antiseptics, were entirely 
neglected. The medical evidence shows that the opera- 
tion was needless and performed in a primitive way. 
It is not shown that it was in accordance with any 
recognized Indian method. Dr. Prabhakar, who has 
been examined on behalf of the defence, says that he 
has not seen lid operations performed by Hakims, 
though he has seen cataract operations performed by 
them.' On these facts, it was quite open to the learned 
Magistrate to find that the accused acted so rashly and 
negligently as to endanger human life or the personal 
safety of others. For where, as here, a Hakim gives 
out that he is a skilled operator and charges consider- 
able fees, the public are entitled to the ordinary precau- 
tions which surgical knowledge regards as imperative. 
To neglect such precautions entirely is negligence such 
as is contemplated by the criminal law. This case has 
been very fully argued before us ; but we have heard 
nothing to induce us to think, that the finding of .the 
lower Court is not proper. The fact of the accused hav- 
ing treated a large number of cases and, according to 
himj successfully, was relied: upon by Mr. Codinho. 
Quite apart from the inflrinity bl :the eyidenoe bearing 
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on this point, which has been mentioned by the Magis- 
trate, it appears that in many cases the diseases treated 
and the operations performed by the accused were quite 
different. And there is not a single case in which it is 
shewn that the disease and the circumstances connected 
with the operation were the same as in this case. This 
renders the evidence relating to these several cases 
practically useless, if not irrelevant. The point in the 
case' is not whether the petitioner is at liberty to use 
such skill as he may possess in performing such opera- 
tions, but whether, in doing so, he has acted rashly or 
negligently. It matters not, for this purpose, whether 
a. practitioner is trained or not; he is bound by law to 
avoid such rashness or negligence as would endanger 
human life or the pei’sonal safety of others, if he under- 
takes an operation. In our opinion, the petitioner 
has been i^roperly found to have acted rashly and 
negligently. 

As regards the argument based on section 88 of the 
Indian Penal Code, it is rather difficult to accept the 
learned Magistrate’s finding that the accused acted 
without the complainant’s consent and against her wish. 
If he did so, he would be guilty of causing hurt, simple 
or grievous, whichever it may be, quite independently 
of the consideration whether he acted rashly or negli- 
gently. This apparently is not the prosecution case, 
and that is not the charge against him. The gravamen 
of the charge against him is that he acted rashly and 
negligently. On the evidence, what appears to have 
happened is this. Wlien the complainant was taken to 
the accused the latter persuaded her to accept his treat- 
ment, and her companion, Sayad Hassanally, who had 
taken her to the accused and who apparently had^ faith 
in the skill' of the accused'as a wanted her to 

submit to his treatment. The complainant had neither 
time moiy opportunity, to ^realise what it was that she 
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was asked to submit to ; but on the persuasion of botli she 
submitted to the operation. In that sense she consent- 
ed to the operation. But she hardly realised the harm 
or the risk of the harm, which the operation involved, 
and did not consent expressly or impliedly to the harm 
or the risk of the harm as required by section 88 of the 
Indian Penal Code. It is not suggested — certainly not 
proved — in this case that the complainant had anything 
like a real opportunity to realise the nature of the 
accused’s act, and the harm and the risk incidental to 
that act, so as to be a consenting party to the operation, 
in whatever manner it might be performed. It is clear, 
therefore, that the accused is not protected by section 88 
of the Indian Penal Code, even if we assume that the 
other conditions necessary to Invite the application 
of that section are fulfilled. 

Lastly, it is urged that the hurt caused is not proved 
to be grievous. The medical evidence on this point 
is that u,K--arTesult- of. ihe operation performed by the 
accused, complainant’s eye-sigliT would" be perniaheStly 
damaged to a certain extent. This is not sufficient 
to establish that there has been a permanent x)rivation 
of the sight of either eye in consequence of the 
operation. It is not suggested in this case that the 
hurt is otherwise grievous as defined by section 320 
of the Indian Penal Code. This contention appears 
to be good, and must be allowed. 

As regards the sentence, having regard to all the 
circumstances a substantial fine would meet the, justice 
of the case and no sentence of imprisonment is 
necessary. , 

The result, therefore, is that the conviction under 
section 338 is set aside and the petitioner is convicted 
of causing hurt under section 337,: Indian Penal Oode. | 
The sentence of imprisonment is set aside and that of 
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fine confirmed. The order as to compensation must, of 
course, stand. 

Conviction and sentence altered. 


APPELLATE CIVIL. 


iilfc 


Before Mr, Justiee Heaton mid Mr. Justice Shah, 

DALPATSINGJI NAHAEBINGJI ,( original Plaintiff) Appellant, v. 

EAISINGJI NAHAEBINGJI and others (original Defendants 1 cand 2) 

■ Eespondents/*^ 

Hindu Laio — Adoption — Effect of imalid adopttlon — Inmlklly adopted son not 
' entitled to maintenance — Declaration hi writing that the declarant loill give 
certain lands as maintenance — Formal agreement not executed — Grantor 
cannot be sued on the declaration — Incomplete contract. 

Under Hindu Law, a boy whose adoption has been found to be invalid has 
no right to be inaintained out of the estate of the adopted family, 


The plaintiff, claiming to be the adopted son of the late Thakor of Melieiol, 
applied to obtain certain lands from the estate by way of maintenance, to the 
Collector who was in charge of the estate. The Collector persuaded the 
present Thakor (defendant) to settle the matter. Accordingly, the defendant 
made a declaration in ^writing that he would give the Kankanpur wanta by 
way of maintenance to the plaintiff and his direct lineal heirs. The defendant 
did not execute any formal deed to convey the lands. The plaintiff sued to 
recover the Kankanpur wanta from the defendant on the strength of the 
declaration : — 

Held, that the defendant was not bound by the declaration, which marked 
only a sta|;e in the negotiations, which, unless completed, could be broken off 
at any time by either side. 

Fiest appeal from the decision of 0. N. Mehta, Joint 
Judge of Ahmedabad. 

Suit to recover possession of lands, which belonged 
to the Mehelol estate in the Panch Mahals District. 



VOL. XXXIX.] BOMBAY SERIES. 

The late Thakor of Mehelol, Naharsingji, died on the 
27th November 1883, leaving him surviving two widows: 
Dariaba and Bajirajba. Later, Bajirajba gave birth to a 
son Raisingji (defendant); but ^ Dariaba alleged that the 
child was spurious. Bajirajba brought a suit in the 
Ahmedabad Court to establish that Raisingji was the 
validly born son of Naharsingji. She succeeded in the 
suit. But the High Court decided on the 25th July 1892 
that Raisingji was only a supposititious son. 

On the 8th August 1892, Dariaba adopted Dalpat- 
singji (plaintiff) as son to her husband. 

Bajirajba appealed to the Privy Council on the 17th 
November 1892 ; and she succeeded on the 3rd August 
1898 in having the decision of the High Court reversed; 
and in establishing that Raisingji was the genuine son 
of Naharsingji. 

In the meanwhile, the Collector was appointed 
guardian of the Mehelol estate,: on the 10th August 1895. 

On"the~i6th--Sef4ember 1909, the plaintiff applied to 
the Collector claiming “a fduitnrTjlrare-^nHrhe-ussterte^ 
at least something equivalent thereto as would be suffi- 
cient for his maintenance.” The Collector sought 
the advice of the Government Pleader, who was of 
opinion that “on the authorities quoted and the circum- 
stances of the case there is very great force in it ;” that 
“in Justice, equity and good conscience, as well as 
according to law, the petitioner has a good cause,” and 
that “he can claim an equivalent maintenance (Le, 
equivalent to his fourth share) from the income of the 
estate or lands in lieu thereof.” Influenced by this 
advice, the Collector desired Raisingji to settle Dalpat- 
singji’s claim. Accordingly on the 1st June 1910, Rai- 
singji made the following declaration before the Assist- 
ant Collector under his signature) 

“I, Raisingji Naharsingji, Thakoi- of Mehelol, state that I have to ^ve an 
Mjaw to my adopted brother Dalpatsing- ani his, . direct niale descendants 'fpr- 
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maintenance, ie.,1 iiave to give lands out of my wantas. I accordingly, 
voluntarily, give the Kankaiipur ifydnta to him and hin direct male descendants 
on whose extinction it will x’e vert ,to me.” 

A lonual agreement to convey tlie Kaolcanpnr imntci 
to Dalpatsingji was to be later prepared and executed 
by Raisingji ; but tbe latter under one pretext or othei' 
evaded tbe execution of tbe deed. 

Eventually, tbe plaintiff brought the present suit to 
recover lands in Jivai ( maintenance ) equal to one-flftb 
share in the properties belonging to tbe MebeJol 
estate as tbe adopted son of Naliarsingji or in tbe alter- 
native tbe lands known as tbe Kankanpur ivanta. 

Tbe defendant Raisingji contended inter alia that the 
plaintiff’s adoption was illegal and void ; that be was 
forced to give tbe Kabulayat dated 1st .Tune 1910 under 
compulsion and fear of injury ; and that tbe Kabulayat 
was unenforceable in law and no claim could be based 
on it. 


Tbe trial Judge held that the adoption was invalid 
and gave no right to the plaintiff; and tliat -t-he 
Kabulayat was not enforceable, ' on tbe following 
s[:;;gr0pids:i--,:;'’ 

The plaiutitr>;i next conteution is that even if he be held not entitled to a 
Kliare in the estate, still he has a right to be maintained by the estate ami 
sections 163 and 164 of Mayne’s 4th edition (or sections 176 — 178 of 7th 
edition) are cited in support. But Mayne there also observes that tlie text of 
Mann enjoiomg the person adopting' a son without observing the rules 
ordained to make him '"a participator of the rites of marriage, not a sharer of 
wealth,” l.e., to maintain liim,. seems to be interpreted as applying to a person 
who makes an adoption without observing the proper forms, /.e., in eases, where 
the adoption is informal, not invalid ad initio; and cites in support the ridings 
in Bawani v, Amhahmj (1 Mad. H. C. 363), approved by Westropp, 0. J., 
in Lakshmappa v. Ramava (12 Bom. H. 0. 364, p. 397). And tlie reason 
of this rule has been stated !to be that, “where no valid adoption, in other 
words, no adoption has taken, place, no claim,; of right in respect of the iegai 
relationship of adoption can properly be .enforced at law,” The Court in tlioso 
cases also expressed tbeir opinion that the natural rights of the piaintif 
'yremamed quite unaffected, ^ ^ 'C' . - / ’ . . : 


i 





even in the above view of the Kahilayat it is only a contract for the 
transfer of the property and has not the effect of itseif creating’ any interest in, 
or charge on, such property ( the eoncludiiig portion, section 54 of the 
Transfer of Property Act, 1882 ). It may form the basis of a suit for specific 
i)erfo)-inanco of the contemplated deed of conveyance, but the present suit is 
not for that. And I am distinctly of opinion that I, as a Court of Equity, 
woiiid l3e extremely reluctant to decree specific performance in siicli a suit, 
cv<m sfipposing ihrd tlie ‘‘conipiwiise ’l was ! quite voluntary and free from 
undue influence. 

The suit was therefore dismissed. 

The plaintiff apj)ealed, 

H. G. Coyaji with G. N. Thakor, and H. V. Divatia 
( for r. J?. Z)esaO, for the appellant. 

G. K. Parekk, D. A. Khare, and U. K. TrivecU, for 
respondent 1. 

8. 8. Patkar, Gfovernment Pleader, for respondent 2, 

Shah J. : — The facts which have given rise to this 
appeal are briefly these. Naharsingji, Thakor of Mehelol, 
died in the year 1883, leaving two widows Dariaha and 
Bajirajba. Bajirajba gave birth to a son named 
Raisinjgi, whose legitimacy was disputed by Dariaba. 
Bajirajba filed suit No. 967 of 1886 to establish that 
Raisingji was the natural son of Naharsingji. She 
succeeded in the suit, but in appeal the High Court 
feversed the decree of the trial Court and held that 
Raisingji was not the son of Naharsingji. There was an 
appeal, however, pi’eferred by Bajirajba to Her Majesty 
in Council with the resiilt that the decision of the High 
Court was reversed and that of the trial Court restored 
in 1898. The High Court decided the appeal on the - 
2oth July 1892. A few days after that Dariaba adopted 
Dalpatsingji, the jjresent j)laihtiff, on the 8th August 
1892, before the application for leave to appeal to Her 
Majesty in Council was made oh the 17th November 
1892. The estate was managed by the Collector after 
1895 as the guardian of Dalpatsingji, and after 1898 on . 
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behalf of EaisingjL, , Even after Eaisingji attained 
majority tlie management of tlie estate remained with 
the Collector of the Panch- Mahals \inder section 2fi of 
the Giujarat Talnkdars’ Act ( Bombay Act VI of 1888). 
The estate among other things consists of Talukdari 
estate and certain wawtelands. The Collector contimied 
to give varying sums by way of maintenance to Dalpat- 
singji even after the judgment of the Privy Council. 
In September 1909, Dalpatsingji made an application to 
the Collector requesting him to bring about an amicable 
settlement between him and Eaisiiigji. In this appli- 
cation he ijut f orwai’d his claim to a part of the estate as 
the adopted son of Naharsingji. In 1910 it is said 
that Eaisingji agreed to give to Dalpatsingji certain 
land known as Kankanpur wanta by way of jivai 
(maintenance). But Eaisingji failed to carry out this 
agreement, and Dalpatsingji filed the present suit to 
enforce his rights as Naharsingji’s adopted son. He 
claimed one-fifth share in the estate and, in the alter- 
native, the Kankanpur wanta, botli according to law 
as well as under the agreement of 1st .June 1910. The 
defendant Eaisingji, who is the really contesting party, 
resisted the claim on vaiious gi’ounds. The learned 
Joint Judge, who heard the suit, decided against the 
plaintiff on the material issues, and dismissed his claim. 

The plaintiff has now appealed to this Court. Mr. 
Ooyaji on his behalf has argued two points only in 
support of the appeal. Fii'stly, it is contended that even 
if the plaintiff’s adoption be invalid he has a right of 
maintenance on his adoptive family according to Hindu 
Law, and secondly, that under the agreement the 
plaintiff is entitled to the Kankanpur wanta:. It is 
conceded by Mr. Ooyaji — and I think very properly 
conceded — that after the finding of the Privy Council 
as to the status of, JSai8ing|l,^ plaintiff’s adoption by 
Dariaba cahhdt ; be ruainM valid. Naharsingji 



haying a natural son according to tlie* finding of the 
Privy Council, at the date of adoption, Dariaha could 
not be presumed to have any authority from her hus- 
band to adopt. The fact that the adoption was made by 
her at a time when the High Court had decided in her 
favour and against Raisingji’s status, and before an 
api)lication for leave to appeal to Her Majesty in 
Council was made in November 1898, cannot affect the 
question. It is not necessary to deal with this point 
anj^ further as it is not contended before us that the 
adoption of the plaintiff by Dariaba is valid according 
to Hindu Law. 

As regards the contention that a boy, wliose adoption 
is found to be invalid, has a right to be maintained out 
of the estate of the adoptive family, there is neither text 
nor precedent in support of it. Dariaba had no autho- 
rity to adopt. Tie mere fact that ceremonies were 
propei’ly performed and that Dariaba thought that she 
had authority to adopt would not affect the question. 
As pointed out by Sir Michael Westropp 0. J. in 
La'kslimappa v. Bamavc(P-'^ “ An invalid adoption works 
nothing. It leaves the alleged adoptee precisely in the 
same j)osition which he occupied before the ceremony, 
no matter how formally it may have been celebrated.” 
The Madras High Court has taken the same view in 
Batvani v. Amhahay^^ which is referred to with 
aijproval by AVestropp 0. J. in Lakshnid,ppcC s case. 
Mr. Ooyaji relied upon certain observations in Ayyavti 
V. N'iladatchL^ But they were not necessary for the 
decision of the case. It is difficult on principle to allow 
the contention that even though the adoption may be 
invalid, the adoptee has a legal right to maintenance in 
the adoptive family. I say this strictly with reference 
to the facts of this case. There is no question of . 

(1) (1 875) 12 Bom., H. 0. E. 364 at p. 397. (1863) 1 Mad., H, a, E. 363. . 
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acquioscence here on ,th;e; pfirt of Raisingji apart from 
the agreement of June.lPlP. The plaintiff is not i^rovecl 
to have lost his right in the family of his birth. It 
may be that in consequence of the Mehelol estate being 
far more valuable than the estate of his natural father 
he may have preferred to take his chance, whatever it 
may be, in the adoptive family. Mere omission on his 
part to assert his right to a share in the estate of liis 
natural father cannot enhance his riglits in the family 
of adoption. It is not necessary to consider wliether 
the plaintiff would have any right of maintenance in 
his adoiptive family, if it were proved that he had in fact 
lost his status in the family of his birth, though even 
then it would be difficult to accept the plaintiff’s 
contention. I hold that having regard to the facts of 
the case, the plaintiffs adoption is invalid and that he 
has no legal rights in his adoptive family. 

Coming to the argument based on the agreement, it is 
necessary to state a few facts relevant to the point. I 
have already mentioned the plaintiff's application to the 
Collector for an amicable settlement. Tlie Collector 
consulted the Government Pleader of the District, who 
happened to know the case of Dalpatsingji. The 
Government Pleader advised that “ in justice, equity 
and good conscience as well as according to law the 
petitioner (i. e., Dalpatsingji) had a good cause.” It is 
not unlikely that the Collector and the Assistant 
Collector were influenced by this opinion. Raisingji 
was j)ersaaded to settle the matter, xlccowlingly iie 
undertook on the 1st June 1910 in the presence of the 
Assistant CoUector to give his Kankanpur n-nuia by 
way of maintenance to Dalpatsingji and his direct 
lineal heirs. It is not denied by the plaintiff, in fact it 
is his case, that a docuineht conveying the tvanta to 
him was to be executed; . and registered later on by . 

, Raisingji and that he ( I^singji,) never appeared to 
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execute the document. It is the declaration or the 
statement made by Raisingji before the Assistant 
Collector that is relied upon by the plaintiff as an 
agreement to give him the Kankanpur wanta. There 
are various difficulties in accepting the said declaration 
as a linal and binding agreement. In the first place it 
is clear that the declaration marks a stage in the 
negotiations as to the proposed amicable settlement. A 
docament giving eflcct to tlie declaration, or statement 
was to be executed later on, though it is not mentioned 
in the declaration. Raisingji refused to execute it, aud 
after giving au andertaking never expressed his willing- 
ness to carry it out. In form the document is not an 
agreement. It is neither stamped nor registered. If 
in effect it creates an interest in immoveable property, 
it must be registered. The plaintiff contends, however, 
that it is merely an agreement to convey, and does not 
by itself create any interest in his favour in the property 
and that it should be specifically enforced as embodying 
a fair settlement of the dispute between the parties. 
The whole conduct of the defendant Raisingji shows 
tiiat he was ready at tlie time of the declaration to give 
the Kankanpur ivantci, and that he changed his mind 
when it came to the stage of giving effect to the settle- 
ment. Apparently the ijlaintiff had given no correla- 
tive undertaking at the time, and I am unable to see 
anything in the case, which restricted his liberty in the 
eye of law to assert his claim to a fifth share in the 
estate as he has done in the present suit. Of course it 
may be that having regard to his own interests he may 
not in fa,ct have cared to do so. But that is not the test. 
Having regard to these considerations it seems to me 
that it was quite open to the defendant Raisingji to 
change his mind. There, was no completed contract.’ 
An undertaking of this kind marks duly a stage in tlie 




1915. Secondly, it is clearly an undertaking, which no 

' . dalpat”" Court would enforce against Raisingji. He was adinitt- 
< , sraan a man of weak intellect. His estate was managed 

RArsraoT.Ti. by the Collector under section 26 of the GuJ arat Tal ukdars’ 
Act, iirobably because he was incapable of managing 
his own estate as stated by the witness (Exhibit 52). He 
would be under a disability to enter into any agree- 
ment with reference to any part of his property without 
. the sanction of the Managing Officer under section 29 A 
of the Act. I do not desire to express any opinion on 
the question whether this agreement, even if otherwise 
good, is not invalid for want of the neces*sary sanction 
under section 29 A, as the point is not argued and as it 
is not quite necessary to come to any definite conclu- 
sion on the point. But these facts cleaiiy render it 
necessary to examine closely the promise made by such 
a man. The promise made by him is practically 
without any consideration to support it. I am not sure 
that the defendant fully realised the effect of the 
expression referring to the direct lineal heirs of Dalpat- 
singji in the statement, which would apparently 
include daughters. It is a matter of common kuow- 
- ledge that persons in the position of the Thakor of 
Mehelol would be ordinarily unwilling to give jivai 
lands on terms, which would make it possible for the 
property to go out of the hands of the male members of 
the family. The wanta land was selected because, as 
stated by the Assistant Collector in his evidence, it was 
not possible to alienate Talukdar’s estate under section 
29 A of the Gujarat Talukdars’ Act. It was hardly 
realised that the sanction under section 29 A would be 
necessary not only for the alienation of the Talukdai-’s 
estate but also for the alienation of wanta land (L e., for 
non-Talukdari estate). Even if the reason for selecting 
the wanta land was to avoid the necessity of a Siyiction 
Of the Governor-in-Oouncil under section 31 of th^ Act, 
which is held by 'tMs jOdto to the Talukdars’ 
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estate of a Taliikclar and not to any i3ro|)erty of tlie 
Talukdar lield on non-Talukdari tenure, tlie result was 
that lucmta land was to be given up by the defendant. 

It is obvious — and in fact it was not denied by Mr. 
Ooyaji — that generally speaking the tenure of the 
'ivanta land would be nnore favourable to the liolder 
than tlie Talukdari tenure. These are several considera- 
tions, which render it necessary in the interests of 
justice to hold tliat Raisingji is not bound by a promise 
of this character. I would certainly’ decline to speci- 
fically enforce an agreement of this kind, even if the 
suit were treated as being substantially one for the 
specific performance of the agreement. 

Lastly, it may be stated that Mr. Coyaji has discussed 
the oral evidence relating to the so called agreement 
fairly and fully before us, and we have not found it 
necessary in this case to hear the counsel for the 
defendant Raisingji. It is clear that the Revenue 
Authorities acted fairly and honestl5^ They were 
liersuaded by the Government Pleader to believe that 
Dalpatsingji had a good claim, and the Assistant 
Collector states that in bringing about this result he did 
use iiersuasion but no pressure. I do not think that 
the learned .Judge below moans to hold anything more 
than, this, ivk., that a man of Raisingji’s intellect, it 
persuaded by tlie Assistant Collector and Collector, is 
likely to afield e\’en against his own real wishes, and 
that a consent given as the result of such persuasion 
should not be acted upon, if in fact it happens to be 
against the interests of the consenting party, and if he 
has retracted it almost immediately after giving it. 
This appears to be a fair inference from the evidence on . , 
the point ; and as I have already stated the defendant , 
cannot be bound by a bare promise of that character. 

' Ttos result, therefore, is that the decree of the lower 
Court affirmed with costs. Each respondent is to 
have a separate set of costs. , . ,l , :: ■ 
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Heaton, J. ; — I wisli to add only a few words in the 
matter of the condiict of the Revenue Officers' which 
has heen brought to our notice., I wish to say that in, 
my opinion these Officers acted with perfect propriety. 
They obtained the legal opinion of their local advisers. 
They then endeavoured on the strength of that opinion 
to persuade this yomig Talukdar to make some pro- 
vision for a very unfortunate man and in so doing it 
seems to me that they were acting very properly. But 
the document which this young Tliakore signed, was, it 
seems to me, merely a written record of a declaration. 
It was not in its true sense an agreement at all. In so 
far as it had any formal charaeier, it was merely a 
declaration made before the Collector. Obviously it 
was not intended to be a ffiial d eclaration because a 
more formal deed was to follow. 

I agree in the order proposed by my learned 
Colleague. 

Decree affirmed. 

E. E.' ' 


APPELLATE CIVIL. 

Before. Sir Basil Scott, Kt., Chief Justire ami ilfr. Justice Batchelor. 
KESHA V HARGOVAN (original Defendant), Appeli.ant, r. BAI GANDI. 

MINOR, BY HER NEXT FRIEND, HER FATHER, P.4K MALI MOTI KALA (ORKIIXAL 

Plaintiff), Respondent, and KESHAV HA RQO YAK (original Pi.aistiff), 
Appellant, r. BAI GANDI, minor, by her father MOTI KALA and 
OTHEP.S (original DEFENDANTS), RESPOND F.KT,S.* 

Eintlu Lau — Dissoliaion of marriage — Custom of cask— Custom, authorisimi 
eMher spouse to divorce the other on payment of a sum of niouey fi.ced by 
the caste— Custom immoral and cannot be recognised by the Court— L/d/m/ 
Contract Act ( IX of ISIS), section 23. 

A custom, stated to exist , among Hindus of the Pakhaii caste hy the 

marriage tie can be dissolved by either husbaml or wife against t!ic wish of the 

^Second Appeals Nos. 1001 of 1913 and 80 of 1914. - ' ,■ 
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divorced party, the sole condition attaclied being the payinout crl: a sum of 
money fixed by the caste, cannot be recognised by the Court. It must be 
regarded a.s immoral or opposed to public policy witliin the mearjirig of 
section 23 ol: the Indian Contract Act (IX of 1872) and is equally repugnant to 
Hindu Law', wliieh regards tlie marriage tie as so sacred that the possibility 
of divorce on t]\Q. liest of gToimds is permitted only as a rehictarit concession. 

Reg . v , Karmn Goja d,m\ Reg.Y, Bai Riipa^^^ followed. 

Second appeals against the decision of E. Clements, 
District Judge of Ahmedabad, confirming the decrees 
passed by Keshavlal V. Desai, Joint Subordinate Judge 
of Ahmedabad, in two suits Nos. 267 and 603 of 1912. 

These were two cross suits, one (suit No. 603 of 1912) 
brought by the husband against his minor wife for 
restitution of conjugal rights and the other (suit No. 267 
of 1912) by the wife against the husband for dissolution 
of marriage. The parties belonged to Pakhali caste 
which was divided into two factions. In the year 1899 
plalntifl; Eeshav was married to defendant, Bai Gandi, 
who was 15 years of age at the date of the suit No. 603 
of 1912. Bai Gandi had not lived with Eeshav as he 
belonged to opposite faction. Eeshav, therefore, sued 
ber for restitution of conjugal rights. It was contended 
on her behalf that marriage in parties’ caste was a simple 
contract subject to a condition sanctioned by custom; 
that it may be put an end to at the wish of the wife 
subject to a payment of money • that according to the 
resolution of the caste a husband was bound to divorce 
a wife on offer of Rs. 91 to caste Patel by the wife’s 
side ; that an amount of Rs. 28 out of this was to be 
paid to the husband ; that the fixed amount of Es. 94 
was offered to the leaders of the faction to which 
defendant belonged ; that the amount was not accepted. 

Relying upon the caste enstom and]the resolution, Bai 
Gandi by her next friend, her father, filed a suit (No. 267 
of 1913) against her husband, Eeshav, for dissolution of 
marriage. Therein defendant, Eeshav, contended that 

ggjg.' ‘ ■ ,, cu ( 1864 ) 
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1915. lie did not admit tlie custom set up ; tliat the tlivorces 

UTca HAv were given in parties’ caste if both the iiarties were 

Haesotan willing and not otherwise ; that the Court could not 
Bai entertain a suit of this nature. 

The Subordinate .Judge found that the custom in the 
caste of giving divorces was proved and that it could 
be acted upon according to law. He, tlierefore, allowed 
Bai Gandi’s suit for dissolution and dismissed that of 
Keshav for restitution of conjugal rights. 

Keshav filed two appeals Nos. 335 and 336 of 1913 to 
the District Court at Ahmedabad and in both the 
appeals the decrees of the Subordinate Court were 
confirmed. 

Keshav, thereupon, preferred two second appeals to 
the High Court. 

G. N. Thalcor for the appellant (in both tlie 
appeals) ; — I contend that the custom alleged, even if 
held established, is one which the Courts will refuse to 
recognise. It is against public policy and against the 
spirit of Hindu Law. The lower Courts have misunder- 
stood the effect of the various rulings referred to. 
These decisions leave no doubt that a custom such as 
is pleaded in this case cannot be recognised. I rely on 
Reg. V. Karmn Goja and v. Bai Rupa^^^i, Ij'i 
V. Hathi Lalu '^^ : Rahi v. Govinda !^'^ ; Reg. v. Baniblm 
Raghu^^ •, Narayan Bharthi v. Laving Bharthi^'^. 

The case of Sankaralingam Qhetti v. Buhban 
Ghetti^^^ is quite different. It permits divorce only by 
mutual agreement. The Courts have gone the length 
of convicting persons marrying without having their 
prior marriage validly dissolved. 

0) (1864) 2 Bom. H. 0. E. 124 W (1876) 1 Bom. 347. 

; <21 (1870) 7 Bom. H. C. E. (A. C. .4) 133. ® (1377) 2 Bom. 140. . i t 

0) (1875) 1 Bom. 97. V' 'V , ' ^ , tO (1894) 17 Mad. 479, , , 



6r. K.Parek.h for the respondent (in both the ax^peals) 
Tile cases cited do not establish that a custom by which 
a woman can get her divorce on payment according to 
caste usage is invalid. A remarriage without a divorce 
may be invalid, but no case expressly says that such a 
divorce if permitted by usage cannot be grantotl. In 
file present case there being a custom comiJelling a 
divorce such a divorce should he allowed ou the 
strength of the custom proved: see ScmkaraHiiijaru. 
Clietti V. Suhban ChelrP'> • Jukni v. Quee)i-E nipress^^K 

Scott, 0. J. : — These appeals are brought in two suits, 
the one being a suit for the restitution of conjugal 
riglits, and the other a suit for dissolution of marriage. 
The i)laintiif in the suit for restitution is the adult hus- 
band of the defendant, a minor, who has attained the age 
of puberty. Tlie duty is imposed by Hindu Law upon the 
wife to reside with her husband : see Tekait Mon MoMni 
Jomaclai v. Basanta Kumar SingM^K There is no 
evidence that he has been guilty of such conduct as 
would justify his wife in claiming the protection of the 
Court. The defence is that the defendant is no longer 
the jplaiutiff’s wife and it is to obtain a declaration to 
that effect that the cross suit has been brought in her 
name. It is claimed that by virtue of a caste custom 
the minor wife can by the exi)ression of her desire 
so to do accompanied by a payiiient of money, the 
greater jiart of which goes to the caste and a small 
X)ortion to the unwilling husband, free herself from the 
maiiiage tie. Whether such a custom could be re- 
cognised by the Court in the case of an adult wife 
will he discussed later in this judgment. The plea in 
the wife’s written statement is that the marriage 
is a contract subject to a condition sanctioned by 
custom, that it may be put an end to at the wish of 

: : .■ V, . w (1901) 28 Cal. 7S1. 
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lite wile siilbject to a payineitt of money; We cannot 
accept the position that marriage among Hindixs is 
only a contmct, b if it were so, it conl(i only jbe 

a contract when concluded between adults capable of 
contracting. That is not the case here, and it is 
probable tliat the child wife who is put forward as 
j)aying money for the caste and for the repudiated 
husband is merely a pawn in a game between those who 
are the real instigators of her suit aud the opposite 
party in the caste who dispute the existence of the 
alleged custom. 

, The parties are Hindus of thePakhall caste. It appears 
that, factions having broken out in the caste, and the 
husband and his father-in-law taking dilferent sides, 
the wife is anxious to divorce the husband. She claims 
to be entitled to do so by virtue of a caste-custom which 
authorises either spouse to divorce the other, against 
that other’s will and 'with or without aiiy assignable 
reason, on payment of a sum of money fixed by the caste 
from time to time. The lower Courts have i)assed a 
decree in the wife’s favour, holding that the custom set 
up was proved, and that it is not opposed to public 
policy. Having regard to the recency of the caste 
resolutions purporting to affirm this custom, to the 
incompetence of the caste to pronounce marriages void, 
and to the recitals in various deeds to the effect that 
these fat-'kats were executed with the consent of both 
spouses, we doubt very much whether the inference 
that the alleged custom is legally established can be 
supported by the evidence on. the record. But we 
prefer to put our judgment on the broader ground that 
the alleged, custom, assuming it to be proved, must be 
regarded as immoral or opposed to public policy within 
the meaning of section 23:; of the Indian Contract Act. 
|3|:i|||m|iiion|p^||i^|g;::^paiinkf^^ 
tion of the mere character of tire, cnstom set up, and it " 
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is also to be .supported by the decisions of this 
Court. •’ ■ bb: b;': v:' ■ : : 'V 

The custom pleaded is, as we have said, a custom by 
which the marriage tie can be dissolved by either 
husband or wife, against the wish of the divorced party, 
and for no reason but out of mere caprice, the sole 
condition attached being the payment of a sum of 
money fixed by tlie caste. That sum admittedly is 
liable to alteration from time to time at the will of the 
caste : Rs. 55 today, it may be Es. 5 tomorrow. We 
need only say that in our opinion it is impossible for 
the Court to recognise any such ctistom as this; it is 
opposed to public policy as it goes far to substitute 
promiscuity of intercourse for the marriage relation, and 
is, we think, equally repugnant to Hindu Law, which 
regards the marriage tie as so sacred that the possibility 
of divorce on the best of groxinds is permitted only as a 
reluctant concession. The requii’ement of the payment 
of a sum of money, on which the learned District Judge 
relies, seems to us to be immaterial, and we can see no 
substantial distinction between the recognition of this 
custom and the declaration that the tie of marriage does 
not exist among Hindus of the Pakhali caste. 

As to the cases, it was laid down as early as 1S76 in 
V. Samh'lm. Ttcujhiii^'^ lb at “ the Court does not recognise 
the authority of the caste to declare a marriage void, or 
to give permission to a woman to reinariy. ” It is true 
that this ruling was not followed in Jukni v. Queen- 
JiJ tnprcss’-^\ but there the learned Judges found that the 
husband had relinquished his wife, so that this decision 
is of no authority on the present facts. In Hw/.. v. 
Karsan Goja and Reg. v. Bai Riipa^^\ which wei-e 
criminal cases, the que.stion was whether a woman of 

(» (187(1) 1 Bom. 347. ® (1892) 19 Cal. 027. ^ 
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the Talapda Koli caste was punishable under section 494, 
Indian Penal Code, or whether she could successfiilh^ 
plead a caste-custom under which a married woman 
was permitted to leave her husband and contract a 
second marriage without the husband’s consent ; and 
the Court said that “ such a caste-custom, even if it be 
proA'-ed to exist, is invalid, as being entirely opposed to 
the spirit of the Hindu Law. ” That decision was 
given in 1864, and, so far as we are aware, has never 
since been doubted. It is, we think, direct authorit.y 
in favour of the view that the custom wliich is set up in 
the present appeal, and Avbicli in essentials is indis- 
tinguishable from that pleaded in the case of 1864, 
cannot be recognised by the Court. The decision in 
Beg. A^ Karsan G-oJa and Beg. y. Bai BupaJ^'^ was 
approved and followed by Sir M. Westropp C. J. and 
Melvill .T. in Namgan BhaHld v. Laving Bliarthi'^. 
We may refer also to Uji v. Hathi Lalu^'', decided 
in 1870, where it was held that a custom wliich 
authorised a ivoman to contract a second marriage 
without a diAmrce, on payment of a certain sum to the 
caste, was an Immoral custom which should not be 
judicially recognised. The custom in the iiresent case 
seems to stand, on no higher position ; for if the mere 
payment of money to the caste cannot serve to validate 
a remarriage without a divorce, the same reasoning 
would make it insufficient to validate a divorce Avithout 
the consent of the other spouse, as the effect in the 
dissolution of the marriage bond would be substantially 
the same in both cases. 

On these grounds we are of opinion that in the Avife’s 
suit for dissolution of marriage the appeal must be 
allowed and the suit dismissed with costs throughout. 
Mr. G-okuldas for the vrife has read affidaAdts declaring 

a) (18G4) 2 Bdu. H. C. R, 124. (2) (1877) 2 Bom. 140. 

W (1870) 7, Bom; H. C. E. (A. C. J.) 133, 



that since the lower Court’s decree the wife has 
contracted a second marriage with another man, hut that 
fact appears to us to have no relevance to the only 
question raised in the appeal, the question, namely, 
whether she was entitled to divorce her first husband 
by virtue of the caste-custom. 

In the husband’s suit for restitution of conjugal 
rights, the only defence now made is the divorce based 
on the alleged custom, and, since that fails, the suit 
must be decreed with costs throughout. 

Decrees reversed,. 

J. G. E. 


APPELLATE CIVIL. 


Before Bvr Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor, 

KHATIJA, DAUGHTER OF MAHAMABALLI ABDUL ALL I (original Plaint- 
iff), Appellant, SHEKH ADAM HUSENALLY VASI and others 
(original Defendants), Eespondents.'^ 

Court-Fees Act (VII of 1870), section 7, clause IV (f ) and section 11 — Suit 
for accounts and adniinistratmi — Valuation of the suit for purposes of 
court fees. 

In a suit for accounts and adminislration of the estate by the Court, the 
churn was valued at Bs. 130 for purposes of court fees and at Bs. 30,00,000, 
for purposes of jurisdiction and pleader’s fees. It was contended on behalf of 
the defendants that the suit had not been properly valued for purposes of court 
fees mas much as the suit was not an administration suit but was in effect 
a claim by the plaintiff for her share, in the estate. , This contention found 
favour with the lower Courts which held that the suit was not for administra- 
tion and the stamp duty was payable on ' the value of plaintiff’s share in 
the property wiiicli amounted to Ks. 67,968-12-0. 

' ■ On appeal to the High Courts 
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Held, that having regard to the statements in the plaint an administration 
suit was maintainable and that it could be treated as a suit for account. The 
plaintiff would, therefore, be at liberty to value it at Rs. 130 or any other sum 
under section 7, clause IV (/) of the Court Fees Act. 

In the event of a decree being passed for a larger amount tiian that covered 
by the fees already paid, the plaintiff would be precluded by the provisions of 
section 11 of the said Act from executing such decree until fees liable on the 
whole amount of the decree had been paid. 

Appeal against the decision of Motiram S. Advani, 
District Judge of Snrat, rejecting the memorandum of 
a|)peal against the order .made by N. R. Majumdar, 
First class Subordinate Judge at Surat rejecting the 
plaintiff’s suit. 

One Tyebally Sheikh Adam carrying on business at 
Surat, Aden, Hudeida, Jedda and other places outside 
India died in the year 1876 leaving considerable move- 
able and immoveable property. Plaintiff as his heir 
sued for an order directing the administration through 
Court of the estate of deceased Tyebally and for ascer- 
tainment, separation and delivery to her of her share of 
the residue of the estate. lu paragraph 34 of the plaint 
plaintiff stated : — 

“Since the accounts of the said estate and effects and of the busines.s 
have not been made up, and many of the lieirs of Tyebally Sheik Adam 
have died leaving heirs behind them, and several out of them have been 
removed from the property of the firm...! have no means of knowing who the 
claimants are, who can at present legally get their shares, and which of the 
heirs now desire to put forward their claims, and what property and claims 
and liabilities there are, and whose and of what nature the claims and interests 
in the firm's property there are at present, and what amount of property may 
be found on taking accounts of the business. Similarly as it is necessary 
to examine the accounts from the books of the firm, in order to know all this 
definitely, the value of this claim cannot be ascertained. For this and other 
reasons I am obliged to file tliis suit for taking accounts and for getting tlie 
estate administered.” 

The suii was valued at Rs. 130 for purposes of court 
fees and for purposes; bf jur^ and pleader’s fee at 

Rs. 30,00,000, ^The deibudants contended that the suit 



VOL. XXXIX.] 

liacl not been properly valued for the purjiGse of court 
fees and that tbe plaint should, therefore, be rejected. 

The Subordinate Judge held that on the facts stated 
an administration suit was not maintainable. His 
reasons were as follows 

‘‘ I think that on the facts stated an administration suit is not maintainable, 
liie adruinistration of the estate of a deceased person consists, lirst in paying 
his funeral expenses, next, his debts, and tlien the legacies under the will 
(if any). The residue of his estate is tliea to be divided amongst the residuary 
legatees, if any, or amongst his heirs if he has left no will In the present 
instance, the deceased died intestate more than 35 years ago, and no funeral 
charges, no legacies and no debts are to be paid or collected. The remarks 
made in the case of Frosono Kumari Devi v. Mamchandra Smgk and otkenn^ 
17 Ind. Gas. 155, apply, therefore, to this case also.” 

He was, however, prepared to treat it as a suit for 
partition provided the plaintiff paid an ad valorem 
court fee on the value of her share and amended the 
plaint by stating what share she had. He observed : — 

‘‘The object of the plaintiff: in calling her suit an administration suit is 
to evade the payment of the proper court fee ; but if that was her object that 
object would not have been saved even if I . had held that an administration 
suit was maintainable. An adniiuistration suit is a suit for an account and 
fails within section 7, paragraph 4, clause { f) of the Court Fees Act — J/u, }fa 
Y,3faEman,4:L.B,K229, ^ ^ ^ '' 

111 the pre>sent case the value put for purposes of jurisdiction and value :l:ee is 
30 lacs. The plaintiff’s share is 29/1280 and so its value is Rs. 67,968-12-0. 
She would have been directed to pay an ad valorem fee on this sum, amount- 
ing to Rs. 1,275-0-0 even if she had been permitted to proceed with the suit 
in its present form. The plaintifl; if she amend the plaint as directed will pay 
court fee not less than Rs, 1,275 minus Rs, 10.” 

The plaintiff appealed to the District .Judge. The 
appeal was valued for court fees and pleaders fees at 
Es. 130, and hore a stamp of, Es. 10. The learned Judge 
held that this was not sufficient. He remarked;— ; ^ 

“ The appellant has treated her suit, as an- administration suit. It is, not 
an administration suit. This is clear from the, plaint. She claims her share in . 
the property. The value of her share is Bs. 67,968-12-0 ; stamp, duty should' 
be paid on this amount, -.Deficiency to be made good within ten days.” ; ;• 
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As tLe stamp was not paid, the memorandum of 
appeal was rejected. 

The plaintiff appealed to the High Court. 

Manuhhai Nanabliai for the appellant : — The lower 
Courts are wrong in holding that an administration suit 
is not maintainable. The estate of the deceased has to 
be ascertained, realized and administered under the 
directions of the Court. The accounts should be 
taken, outstandings recovered, the debts and liabilities 
I)aid and the business wound up. Till then it is not 
possible to know what amount is available for distribu- 
tion among the heirs. The share of the plaintiff has 
also to be ascertained. The plaintiff may, therefore, 
treat this as a suit for accounts in which case it is open 
to her to value the suit at Rs. 130 or at any amount she 
likes: see Bed Hiragavri v. Gulahdas^^'^ •, Manohar 
Ganesh v. Bawa JRamcharandas^^'^i Govandas Kasan- 
das V. Dayahliai Savaicliand^^ ; Sardarsingji v. Ganpat- 
singji^^'>-, Bamiah y, Bamasami^^'> ; BarruY. Lachhmatd^^ 

Section 11 of the Court Fees Act will prevent the 
execution of the decree for a greater amount until the 
proper fee has been paid. This is sufficient safeguard 
for protecting the interest of the revenue. 

G. S. Bao for the respondent No. 1: — This ought 
to be treated as a suit for partition and will fall under 
section 7, clause V of the Court Fees Act as being 
for possession of immoveable property. Section 7, 
clause IV (b) will not apply as the suit is to enforce not 
a right “ to share ” but ■“ to a share ” in the Joint family 
property. The distinction has been pointed out in 
DagdtiY. Totaram^.. Section 11 may not afford a com- 
plete answer in this case where immoveable property 

W(1913)15Boni. L. E. 1123. ^ « (1892) 17 Bom. 56. 

.PI (1877) 2 Bom. 219 at pp. 226-8. ® (1912) 24 Mad. L. J. 233. , 

W. (1884) 9 Bom. 22. ' , ■ ' - - ; ® (1913) P. B. Bo. 4 11 of 1913. ■ 



forms the subject matter of the suit. Even if section 11 
would ultimately protect tlie interests of tlie revenue, 
tlie defendants may object to go to trial until a properly 
stamped plaint is before the Court. 

JSf. K. Mehta for respondent No. 4 supported respond- 
ent No.'l. ‘ ' ■ ■ ' ■' ' ■ 

B. D. Mehta tov respondent Nos. 2, 22, 2S and 24 
sujpported the appellant. 

Scott, 0. J. : — In this sirit the plaintiff, a Mahomedan 
female, pra 3 ^s that accounts may be taken of the 
properties and business of the deceased Tyebally Sheikh 
Adam and his firm, and their claims and liabilities may 
be ascertained, and an order may be passed for its 
administration by the Court, and the claims of the 
claimants to the said estate and' effects according to 
Mahomedan Law applicable to the,, Ismaili Daoodi Shiah 
Sect" and according to the custom , of the said Daoodi 
Bbhora community may be ascertained, proper direction 
may be given for that purpose and her share according 
to the claim that may be ascertained may be separated 
froiri the said properties and handed over to her ; and 
that an order may be passed for the appointment of a 
receiver for the management of the properties and 
business of the deceased Tyebally Sheikh Adam and his 
firm pending this suit. 

The suit was valued at Es. 130 for purposes of Court 
fees. In the 39th paragraph of the plaint she says that 
“ although it is not possible to fix the exajct value of the 
property of the firm of Tyebally Sheikh Adam or of his 
any other property, according to my, belief it must 
cdiiie to Es. 30,00,000. , Eor the purpose of the jurisdtc- ' 
tion of the Court the claim has, therefore, been valued 
' at Es. 30,00,000.” ' ■ ^ 

It is argued on, behalf , of. the defendants, that the, suit 
has not been properly .valued for the .purpo^ of. Court, : 

- fees, and that the plaint should, therefore,; he. ■.rejected,-,':' , 
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1915 . That contention has found favour with the lower Courts 
■ in Sui’at. The learned District Judge from whom this 

appeal is preferred says that “ the appellant has treated 
HiTSENALr.Y. her suit as an administration suit. It is not an 
administration suit. This is clear from the plaint. She 
claims her share in the property. The value of her 
share is Rs. 67,968-12-0, and stamp duty should be paid 
on this amount. Deficiency to be made good within 
ten days.” As the stamp duty was not paid the appeal 
to the District Court was rejected. 

It is not disputed that the plaintiff’s ancestor under 
whom she claims carried on business, and that the firm 
started by him known as Tyebally Sheikh Adam is still 
continuing. It is, however, disputed by the defendants 
that any of the immoveable properties in which it is 
suggested that plaintiff claims a share belonged to the 
firm of Tyebally Sheikh Adam or to Tyeballi himself, 
and it is suggested to us in argument by the respond- 
ents’ pleader that their contention will be that all 
immoveable properties to which the plaintiff is 
supposed to lay claim belonged to a firm named Abdul 
Kadar Hasanally, and that she has no interest in the 
same. The statement is of value in this appeal, because 
there is always the possibility that in suits of this natui-e 
the plaintiff' is professing ignorance as to specific 
properties where she has certain knowledge and could 
specify definite properties in which she is entitled to a 
share of a definite value. But in view of the position 
taken up by the defendants there is ground for suppos- 
ing that the statement in paragraph 34 of the plaint 
represents the true position as far as the plaintiff is 
concerned. In that paragi'aph she says : — 

“ Since tlie accounts of the said estate and effects and of the business have 
not been made up, and many of the heirs of Tyebally Sheikh Adam have died 
leaving heirs behind them, and several , out of them have been removed from 
the property of the I have no. means of knowing whether they have 
oome to any andersit%B^gv:.’w’ith’,the; hianager of the said-fcmi. iPor that 
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reason also, I have no means of Imowing who the claimants are, who can at 
present legally get their shares, and which , of the heirs now desire to put ~ 
forward their claims, and what property and claims and liabilities there are, 
and whose and of what nature the claims and interests in the firm’s property 
there are at present, and what amount of property may be found on taking the ^ 
accounts of the business. Similarly, as it is necessary to examine tlie accounts 
from the books of the firm, in order to know all this definitely, the value of 
this claim cannot be ascertained. For this and other reasons I am obliged to 
file this suit for taking accounts and for getting the estate administered.” 

There being then no apparent ground for distrusting 
the statements in that paragraph, the dictum of the 
learned District Judge that this is not an administration 
suit cannot he supported. According to the provisions 
of the Court Fees Act, if the plaintilBf succeeds in show- 
ing upon the accounts that she is entitled to a share in 
the property and assets of Tyeballi Sheikh Adam, she 
will not be able to obtain execution of any decree that 
may be passed in her favour by reason of the provisions 
of section 11 of the Court Fees Act until the difference 
between Es. 130 and the fee which would have been 
payable, had the suit comprised the whole of the 
amount decreed, has been paid to the proper Officer. 
That being so, there does not appear to be any reason 
why this should not be treated as a suit for account and 
for the share which may be found due to the plaintiff 
upon taking of such account, and if it is a suit for an 
account falling under section 7, danse lY (/ ) of the 
Court Fees Act, the plaintiff is at liberty to value it at 
Es. 130 or any other sum she pleases. 

For-these reasons we are unable to accept the decision 
of the learned District Judge. We set aside the rejec- 
tion of the plaint and direct that it be taken on the file, 
and the plaintiff be allowed to proceed with the suit. 
The plaintiff must have from the defendants her costs 
in three Courts referable to the question of Court fee. . 

Order set aside. : 
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Before Sir Basil Scotty Kt.^ Chief Justice^ and 3Ir, Justice Batchelor. 

SONU JANARDAN KULKARNI' (original Plaintiff ), Applicant, 'y. 
ARJUN WALAD BARKU KUNBI (original Defendant) Opponent.^’^ 

Bombay Manilatdars^ Courts Act {Bombay Act II of 1906 \ section 28 («) — 
Possessory Suit — District ^ Deputy Collector's authority to revise — Bombay 
General Glauses Act {Bombay Act I of 1904) section 3 — The term 

Collector" does not include '' District Deputy Collector" — Land Revenue 
' Code {Bombay Act V of 1879), section 10 (^), 


’ Civil Extra Ordinary Application No. 273 of 1914. 

(a) Tiie Bombay Mamlatdars’ Courts Act ( II of 1906), section 23, runs as 
follows ; — 

“23. (1) There shall be no appeal from any order passed by a 


Mamlatdar under this Act. 

(2) Bat the Collector may call for and examine tlie record of an}?- suit 
under this Act, and if he considers that any proceeding, finding or order in 
such suit is illegal or improper, may, after due notice to the parties, pass 
such order thereon, not inconsistent with this Act, as he tliinks fit. 

(3) Where the Collector takes any proceedings under this Act he shal] 
be deemed to be a Court under this Act.” 

{b) The Bombay General Clauses Act ( Bombay Act I of 1904 ), section 3, 
runs as follows : — 

“ 3. (11) In this Act, and in all Bombay Acts made after the commence- 
meat of this Act, unless there is anj^hing repugnant in the subject or 
context — “Collector” shall mean, in the City or Bombay, the Collector of 
Bombay and elsewhere the chief officer in charge of the revenue- 
administration of a district.” 

(c) The Bombay Land Revenue Code (Bombay Act V of 1879 ), section 10, 
runs as follows : — 

“ 10. Subject to the general orders of Government, a Oolleetor may 
place any of his assistants or deputies in charge of the revenue- 
administration of one, or more of the taliikas in Ids district, or may 
himself retain clwge thereof. 
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Tiie tenn ’‘Collector ’Mti section 23 of the Mamlatdars’ Courts Act (Boui. 
Act II of 1906) does not include “Distinct Deputy Collector” in view of the 
express definition of the term in section 3 of the Bombay General Clauses Act 
(Bom. Act I of 1904). A District Deputy Collector has, therefore, no 
authoiity to pass any order under the Mamlatdars’ Couids Act (Bom. Act IT 
of 1906). 

Kf.i^kar V. Jcumrrd^} dissented from. 

This was an. application under section 115 of the 
Oiyil Procedure Code {x4.ct V of 190(S), to revise the 
order passed by (x. Y. Jogiekar, District Deputy 
Collector, 'N. D, East Khandesh, reversing the ordei* 
passed Iw S. G. Bhadbliade, Mainlatdar of BrandoL 

The plaintiff: filed a suit against the defendant under 
the provisions of the IVIamlatdars’ Courts Act (Bombay 
xict II. of 1906) in the Coiirt of the/ Mainlatdar of 
Erandol, praying for possession of certain fields. The 
Mainlatdar decided the suit in plaintiff’s favour. The 
defendant preferred an application for revision to the 
District Deputy Collector who reversed the order of the 
Mainlatdar and directed that the property if already 
delivered into the possession of the plaintiff be restored 
to the defendant. 

The plaintiff applied to the High Court. 
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Any Assistant or Deputy Coileetor thus placed in charge shall, subject 
to the provisions of chapter XIII, perform all the duties and exercise all the 
powers con tierred upon a Collector by- this Act or any other law at the time 
being in force, so far as regards the taluka or taUikas in liis charge. 

Provided that the Collector may, whenever he may deem fit, direct any ■ 
such assistant or deputy not to perform certain duties or exercise certain 
powers, and may reserve tlie same to himself or assign them to any other , 
assistant or deputy subordinate to him. 

To such Assistant or Deputy Collector as, it may not be possible or. , ' ; 
expedient to place in charge of talukas the Collector shall, under the 
general orders of Government, assign, such particular duties and powers as , , 
lie may from time to time see fit.” , , 
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P. V. Kane for applicant (plaintiff)! — The District 
Deputy Collector had no |nrisdiction to revise the order 
passed by the Mainlatdar under the Mamlatdars’ Courts 
Act. Section 23 (2) of the Act authorises the Collector 
to revise the orders of the Mamlatdars. The word 
“ Collector ” is defined in the Bomboy Greneral Clauses 
Act ( Bom. Act I of 1904 ), section 3 (11) to mean in 
the City of Bombay, the Collector of Bombay, and else- 
where the Chief Officer in charge of the Revenue 
Administration of a District. The District Deputy 
Collector is not the Chief Officer in charge of the 
Revenue Administration of a District. Jurisdiction can 
be conferred on the Deputy Collector only by importing 
section 10 of the Land Revenue Code into the Mamlat- 
dars’ Courts Act. But that cannot be done. The 
Mamlatdars’ Courts Act is a complete enactment in 
itself so far as the powers of appeal aud revision in pro- 
ceedings under it are concerned. Section 10 authorises 
the Collector to place Assistant or Deputy Collectors in 
charge of the revenue administration of a Taluka or 
Talukas and to exercise all the powers of a Collector so 
far as those Talukas are concerned. Proceedings under 
the Mamlatdars’ Coui'ts Act are judicial and cannot be 
looked uiDon as part of the revenue administration of a 
District. 

P. B. Bhinym tor opponent (defendant) : — Section 10 
of the Land Revenue Code (Bom. Act Y ol! 1879) must 
be read alongside of the Mamlatdars’ Courts Act. In 
Keshav v. it was held by this Court that an. 

Assistant Collector who is placed in charge of the 
revenue administration of portions of a District under 
section 10 of tlie Land Revenue Code has jurisdictio,n to 
revise the orders passed by a Mamlatdar under the 
Mamlatdars’ Courts - Act. Moreover, a civil Coui’t 
would not have ordered delivery of possession in favour 

« (iwi> 36 Bom. 123. 
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of a landlord simply because the tenant failed to pay 
rent as stipulated. 

Kan6 hx \ — If the provisions of the Land 

Revenue Code be imported into the Mamlatdars’ Courts 
Act, anomalies would result. An appeal will lie against 
the order made by the Deputy Collector to the Collector 
under section 203 of the Land Revenue Code. This 
would be against the intention of the legislature as 
gathered from section 23 of the Mamlatdars’ Courts 
Act. 

Scott, C. J. This is a petition under section 115 of 
the Civil Procedure Code by the plaintiff in the 
Mamlatdar’s Court at Erandol in East Khandesh who 
sued for possession of certain lands under the Mamlat- 
dars’ Courts Act. The Mamlatdar of Erandol after , 
recording evidence ordered possession to be given to 
the applicant. An application was then preferred 
purporting to be in revision under section 23 of the 
Mamlatdars’ Courts ilct to the District Deputy 
Collector of East Khandesh who reversed the decision 
of the Mamlatdar of Erandol. The petitioner contends 
that tlie District Deputy Collector had no authority to 
act under the Mamlatdars’ Courts A’Ct. That Act is 
Bombay Act II of 1906. Section 23 provides : “ There 

shall be no appeal from any order passed by a Mamlat- 
dar under this Act. But the Collector may call for and 
examine the record of any suit under this Act, and if 
he considers that any proceeding, finding or order in 
such suit is illegal or improper, may, after due notice to 
the parties, pass such order thereon, not inconsistent 
with this Act, as he thinks fit;” 

Now unless the term “ Collector ’’ includes “ District 
Deputy Collector ” in that section, the District Deputy ■ 
Collector has no authority to act under the Mamlatdars’ 
Courts Act. The expression “ Collector ’’ is not defined 
in the Act itself, but it is defined in the previous 
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Bombay General Clauses Act (Bom. Act I of 1904), for 
the purpose of all Bombay Acts made after the 30th 
May 1904. Section 3 of that Act provides that : “In' this 
Act, and in all Bombay Acts made after the commence- 
ment of this Act, unless tliere is anything repngnunt 
in I the subject or contest, ‘Collector’ shall mean, in 
the City of Bombay, the Collector of Bombay, and 
elsewhere the chief officer iii charge of the revenuer- 
administration of a District. ” It is not contended that 
the District De]iuty Collector is the chief officer in 
charge of the revenue-administration of the District of 
, East Khandesh. But it is argued that b^' reason of 
certain powers having been delegated to the District 
Dejiuty Collector by the Collector under section 10 of 
the Land Revenue Code, the District Deputy Collector 
is, therefore, a Collector ’within the meaning of 
section 23 of the Mamlatdars’ Courts Act of 1906. The 
Land Revenue Code, section 10, provides that ; “Subject 
to the general orders of Government, a Collector may 
place any of his assistants or deputies in charge of tlie 
revenue-administration of one or more of the talukas 
in his district, or may himself retain charge thereof. 
Any Assistant or Deputy Collector tims placed in charge 
shall, subject to tlie provisions, of Chapter XIII, perform 
all the duties and exercise all the po’wers conferred 
upon a Collector by this Act or any other law at the 
time being in force, so far as regards the taluk a or 
talukas in his charge. ” The powers of a Deputy 
Collector would, therefore, not extend beyond the 
Taluka or Talukas of the District which shall have been 
placed specially in his charge, and he could not be the 
chief revenue officer in charge of the revenue-adminis- 
tration of a District. Chapter XIII, to which reference 
is made in section 10 provides that : “In the absence of 
any express provision of this Act, or of any law for the 
time being in force to the contrary, an appeal shall lie 
from any decision or order passed by a Revenue-officer 
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xiucler this Act or any other law for the time being in 
force, to that officer’s immediate superior, wdiether such 
tiecision or order may itself have been passed on appeal 
frixm a subordinate officer’s decision or order or not. ” 
If, therefore, the argument for the opponent is correct, 
and “ any law for the time being in force, ” includes 
the Mamlatdars’ Courts Act of 1906, an appeal would 
lie from the decision of the Deputy Collector under 
section 23 to the Collector, and from the Collector to 
the Commissioner, because there is no express provision 
to the contrary in the Act. The absurdity of tliis 
conclusion suggests that the words “ any law for the 
time being in force ” must relate to any law efusdem 
generis witli tiie Lantl Revenue Code and would not 
embrace the special law relating to Mamlatdars’ Courts 
such as we have in the Act of 1906. 

We have, however, been referred to a decision of a” 
Bench of this Court in Keshav y. Jairam^\ in which 
it was held that by virtue of the Land Revenue Code, 
section 10, an Assistant Collector in charge of portions 
of a District was entitled to exercise the revisional 
powers of the Collector under section 23 of the Mamlat- 
dars’ Courts Act. It is apparent from the report that 
the provisions of the Bombay General Clauses Act 
of 1904 were not brought to the notice of the Court, 
particularly the words “ unless there is anything 
repugnant in the subject or context ” of the Act to be 
construed, for Mr. Justice Beaman in his judgment 
states that, on a first view, it would appear that an 
Assistant Collector could not be authorised to exercise 
the I’evisional powers under section 23. In view of the 
express deflnition in section 3 of the General Clauses 
Act we feel bound to decide that the District Deputy 
Collector had iro axrthority to pass any order under the 
Mamlatdars’ Courts Act of 19,06. He has, however, : 
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assumed to act judicially, and is, therefore, according 
to the ruling in The Collector of Tliana v. Bhaskar 
Mahadev ShetM^\ to be treated as a Court under the 
superintendence of the High Court who.se proceedings 
can he revised under the extraordinary jurisdiction. 
The q uestion then is what order should be passed under 
section 115. We declare that the oi’der of the District 
Deputy Collector is a nullity as being without jurisdic- 
tion of any kind, and direct that the application of the 
defendant for revision under the Mamlatdars’ Courts 
Act be taken on the file of the Collector, and be disposed 
of by him according to law. Having regard to the 
’ decision in Keshav v. we think that there 

should be no order as to costs of this application. 

Order set aside. 

J. G. E. 


W (1884) 8 Bow. 264 at p. 268. 


0) (1911) 36 Bom. 123. 


CRIMINAL REVISION. 


1916. 

April 30. 


Before Mr. Justice Beaman mid Mr, Juslkc Madeorl. 

EMPEEOK V. A. GOODHEW.-* 

Merchant Seamen Act (I of 1869), section 88, clause 4 — Merchant Shipping 
Act (67 and oS Vic. C. 60), sections 114, clause B, and 225, clauses (h) 
and (c)f — Wilful disobedience of lawful commands — Order given to transfer 
from one ship to anotha — Seaman disobeying the order — Clause about 
transfer m articles of agreement not ultra vires. 


Criminal Appeal No. 120 of 1915. subsetiuently turned into Bevisimia! 
application. 

t The mateml portions of the sections run as follows 
Section 114, clause (3),— “ The agreement with tlie cr( 3 ^v shall ho so framed 
as to admit of such.! stipulations, to be adopted at tlie will of tli (3 iuaster and 
seamen in each case, whether respecting the advance and allotmeut. of wages 
or otherwise, as are not contrary io law. ’ 
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The aecnised sigiied articles of agreement in London with the Master of the * 1915. 

SS. Arcadia (a steamer belonging to the Peninsular and Oriental Steam 

, EmPEKOB,' 

Navigation Company), under which he agreed mter alia to obey the lawful " -y. 

commands of the Master or the superior Officers, and to transfer to Any other Goodhew... 
vessel of the Company, when required during the period of service. These 
articles vrere initialled by an Officer of the Board of Trade. When tlie 
SS, Arcadia arrhecl in the Bombay Harbour it was sold by the Company to 
an Indian Merchant. The accused was then ordered by the Marine Superintend- 
ent of the Company in the presence of the Chief Officer of the 8S. Arcadia 
to transfer himself to the SS. Salsette, another boat belonging to the 
Company, Fur a wilful disobedience of this order, the accused was convicted 
under section 83, clause 4 of the Merchant Seamen Act (I of 1,850). Tlie 
accused applied to the High Court against the conviction, contending, first, 
that the article respecting transfer was 9Altra vires, and secondly, that the 
order as to transfer given hy tlie Marine Superintendent of the Company was 
not a lawful command : — 

Held, that having regard to section 114, clause 3 of the Merchant Shipping 
Act (57 and 58 Vic. C. 60) and to the fact that the articles of agreement had 
been initialled by an Officei’ of the Board of Trade, the article as to transfer 
was not idtm vires. 

Held, further, the order to transfer having been given by the Mai*ine 
Superintendent of the Company in the presence of the Chief Officer of 
the SS. Arcadia was a lawful command of the latter, failure to obey which was 
punishable under section 83, clause 4 of the Merchant Seamen Act (I of 1859). 

This was an application, under tlie criminal 
revisional Jurisdiction of tlie High Court, against 
conviction and sentence recorded hy A,. H. S. Aston, 

Chief Presidency Magistrate of Bombay. 



Section 225 (1). — •“ If a seaman lawfully engaged or an apprentice to the 
sea service commits any of the following offiences, in this Act referred to as 
ollences against discipline, lie shall be liable to be punished summarily as 
follows ; that is to say, 

(5) If be is guilty of wilful disobedience to any lawful command, he shall 
be liable to imprisonment for a period not exceeding four weeks, and also, 
at the discretion of the Court, to forfeit out of his wages a sum not exceeding , 
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The accused, a British Seaman, signed, on the 24th 
November 1914 at London, articles of agreement with 
the Master of the 8S. Arcadia, a steamer belonging to 
the Peninsular and Oriental Steam Navigation Company. 
Those articles were initialled by an Officer of the Board 
of Trade. The material articles ran as follows : — 

‘‘ And the crew agree to conduct themselves in an orderly, faithful, honest 
and sober manner and to be at all times diligent in their respective duties, and 
to be obedient to the lawful commands of the said Master, or of any Person 
who shall lawfully succeed him, and of their Superior Officer, in everything 
relating to the said ship. 

And it is also agreed that the crew or any member thereof may be 
transferred if required, at any port and at any time during the peiiod of this 
agreement to any other vessel of the Compan3L wages, capacity and tui'ii of 
service being the same, ” 

When the SS. Arcadia arrived in the Bombay 
Harbour in January 1915, she was sold by the Company 
to an Indian Merchant. The accused was then asked to 
transfer himself to the SS. Salsette, another steamer 
belonging to the same Company. The order to ti’ansfer 
was given by the Marine Superintendent of the 
Company in the presence and within the hearing of 
the Chief Officer of the SS. Arcadia. 

The accused having failed to obey the order was 
charged witli wilful disobedience of lawful commands 
undej- section 8.3 of the Merchant Seamen Act (I of 1S59 ) 
and section 225, clauses (5) aud (c) of tlie Merchant 
Shipping Act (57 and 58 Vic. C. 60). 

The trying Magistrate convicted the accused under 
section 83, clause 4 of the Merchant Seamen Act (I of 
1859), and sentenced him to simple imprisonment 
for one day and to forfeit two days’ pay. 


M. S. TaleyarJAan, ^i\h IMUe cm 
and- 0. S. N.: Company. : 

Beaman, J.: — The applicant has been convicted by the 
Chief Presidency Magistrate of an offence nnder 
section 83 of the Merchant Seamen Act and sentenced 
to one day’s simple iinprisonment and to forfeit two 
days’ pay. He has apjplied to this Court and a rule was 
issued by Heaton and Shah .l.T. We take it then that 
we are dealing with this case in I’evision. It was con- 
tended that the applicant had a I’ight of regular appeal ; 
but in view'- of what had already passed and the appli- 
cant’s counsel being unable to support his contention by 
reference to any section in the Code of Criminal 
Procedure, it is clear that this was not the view of 
Pleaton and Shah .T.T., and the present contention can- 
not be sustained. 

How the material facts are that the applicant signed 
the usual articles of agreement with the Captain of the 
Steamship “ Arcadia " for a term of one year’s service. 

In addition to the stereotyped form certain clauses 
were added under wliicli inter alia the applicant 
agreed to accept a transfer from that to any other of the 
P. and 0. Company’s Steamship. These additiou.al terms 
have been challenged in the course of this argument as 
being ultra vires. Having regard, however, to 
section 114, clause (3) of the Merchant Shipping Act, 
and to the fact that they have been initialled by an 
officer of tlie Board of Trade, we cannot accede to that 
contention. We have no doubt that the terms were 
iutra vires and tliat they were subscribed by the 
applicant with full knowledge. , 

That being so, the next question which arises is 
whether or not wdien the Ship “Arcadia” had been 
disposed of l)y the P. and 0. Company and this member : 
of tbe crew was ordered by the Marine STiperintendont" 
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to transliip to the Salsette, that order was one wliich he 
was bound to obey under section Sib He has been 
convicted of disobedience of a lawful order and the 
only question, in our opinion, of any importance here 
is whether or not the order given by the person and in 
the circumstances stated is such a lawful order as 
w’as contemplated in the section. Of the lial)ility of the 
applicant to tranship under the clause, we can entertain 
no doubt whatever, but, looking to the language of that 
agreement, it appears, that the applicant bound, liini- 
self to obey the Master of the Ship his successor in 
Office, should any such be appointed, and the other 
superior officers (for such we take to be the meaning of 
the words “ their superior officers ”) of the ship. This 
„ would not ordinarily comprise the Marine Superintend- 
ent and had the order been given by the Marine 
Superintendent alone, it might reasonably have been 
contended that the applicant was under no obligation 
to obey such an order or recognize the authority of that 
individttal. This point has not been made as dear as 
it should have been, in theCiiief Presidency Magistrate’s 
Court, considering the importance attached to the case 
b^’' the P. and O. Company. This much, Itowever, is 
clear that when the order was given by Captain Daldy 
to the applicant, tiie Chief Officer of the Arcadia was 
standing by. It has been stated to ns on behalf of the 
Company that what in fact happened was tiiat tlie 
Marine Superintendent had sent his orders for the 
transhipment of this member of the crew of tlie ‘Salsette’ 
to the Ciiief Officer and that tiie Chief Otlicer had 
given that order to the applicant. Tiie applicant 
^ refused to obey it in consequence of wliich tbo Mariiid 
Superintendent in the presence of the Chief Officer 
repeated the order. Unfortunately these statements 
are not supported by any evidence. It ap]jears clear, 
however, on ihe virtually admitted fact that tiie order 
was given in the preseiibe of the Chief Officoi*, that the 



applicant conld have been under no real misunder- 
standing as to the authority behind it. We think,- 
therefore, that the contention is little better than 
tiuibbling and no substantial effect ought to be given 
to it. 
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All the requirements of section 83 have been 
sufficiently complied with. The applicant was liable 
to be transliipped. He was ordered to tranship, if not 
actually by, still in the jiresence of, the Chief Officer 
and obviously with his sanction and approval. And 
we take it that he knew perfectly well that the order 
came to him weighted with that authority which, by 
his own agreement, he was bound to acknowledge 
and obey. 

We are, therefore, satisfied that no injustice has been 
done to the applicant and that the conviction and ^ v 
sentence which are made the subject of this re visional ^ 
application ought not to be disturbed. We, therefore, 
discharge the rule. 

Rule discharged. 


ORIGINAL CIVIL. 


Before Mr. Justice Maclcod. 

xVMIRBIBI (Plaintiff) r . AZIZxiBIBI and others (Defendants).* 
MnssalinanWaltfVciUdatlng Act (VI of 191S), section S-^-Constmction of 
Statute — Whether effect retrospective — Wahf—Mahomeclan Lmc. 

' Sep 

The Mtissaiman Wakf Validating Act, 1913, has no retrospective effect and 
CHiiiseqiieritiy the old law applies to wakfs created before the passing ofthat 

One Shaik Abdulla bin Shalk Ibrahim died on the . 




0 C, J. Suit No, 29 of 1914. ■ 
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luu. 


Amiebibi 

V. 

Azizabibi. 


lieirs according to Maliomedan Law, his two daughters 
Aniii''bibi and Azizabibi. Prior to his death the said 
Shaik Abdulla on the 23rd of March 1901 executed a 
deed-poll by which he declared in efEect that he held 
certain immoveable property belonging to him in Huza- 
ria Street in wakf, as a Mutavali or trirstee, upon certain 
trusts. The plaintiff Amirbibi filed this suit against 
her sister Azizabibi and her sister’s son praying for a 
declaration that the said deed-poll was void and of no 
effect and that the immoveable property therein men- 
tioned belonged absolutely to the plaintiff and her 
sister, the first defendant, as sole heirs of the said Shaik 
Abdulla. 

The Advocate General was made a party to the suit as 
the said deed-poll pui’ported to create certain religious 
and charitable trusts. 

Mirza and M%illa for the plaintiff and first defendant. 

Second defendant in person. 

Jardine (acting Advocate General) for the thii-d de- 
fendant. 

Macleod, J.:— One Shaik Abdulla bin Shaik Ebrahim, 
a Sunni Mahomedan, died at Bombay on or about the 
14th of August 1906 leaving him surviving as his only 
heirs according to Mahomedan Law two daughters 
Amirbibi and Azizabibi. By a deed-poll dated the 23rd 
March 1901 the said Shaik Abdulla declared in effect 
that he held certain property belonging to him in Huza- 
ria Street in wakf as a Mutavali or trustee upon the 
trusts following, viz . : — 

'‘(a) Out of the net rents of the said property to 
feed five fakirs every friday night, to pay for I’eading 
the Koran every month and for Eatiha ceremonies in 
the months of Mohram, Rabinlakhar, Eajab and Ram- 
zan and for offering every month oil two and half 
seers for lighting the Masjid situated in Huzaria Street, 
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“(5) To pay the balance of the said rents to his daugh- 
ters and any other child that might thereafter be born 
to the settlor in equal shares for their maintenance and 
the maintenance of their childi-en therein named, and 
after the death of his daughters to pay the same to the 
second defendant and the said Yakubkhan and Dawood- 
khan and their descendants generation after generation, 
as well as the settlor’s descendants, male or female, 
generation after generation. 

“(d) On failure of descendants to use the balance of the 
said rents for the benefit of the settlor’s community or 
for meritorious acts or for the use of the said Masjid, as 
the trustee fbr the time being might think proper.” , ^ 

The annual gross income of the property is said to be 
Rs. 960 and the annual net income about Rs. 800, The 
amount required for the purposes set forth in sub-cl. (a) 
of para- 2 of the plaint is said to be about Rs. 64. 

The plaintifl as one of the daughters of the deceased 
has filed this suit against her sister and her sister’s son 
and the Advocate General, praying that it may be de- 
clared that the said deed-poll is void and of no effect and 
that the plaintiff and the first defendant, as the sole 
heirs of the said Shaik Abdulla, are absolutely entitled 
to the said immoveable property. 

The deceased had executed a similar deed-poll in re- 
spect of another property on the same day and that 
deed-poll was the subject-matter of Suit No. 857 of 1911 
in which a decree was passed on the 13th February 1912 
by Mr. Justice Beaman, by which it was declared that 
the deed of settlement mentioned in the plaint was null 
and void except as regards the . charities mentioned in 
Ex. B to the plaint. The decree further ordered that 
plaintiff and the first defendant should invest a certain 
anm to provide for thoar cha^table 
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declared that when they had so done they would be ab- 
solutely entitled to the immoveable property mentioned 
|ii>the:^&ed. ; ;> ■ ; ; ; . ■ 

It cannot be doubted that under the decisions of the 
Privy Council, the deed in this suit would have to be 
declared to be void except as regaixls the charities men- 
tioned in sub-cl. (a) of para. 2 of the plaint. , But it 
has been contended that those decisions no longer apply, 
now that the Mussalman Wakf Validating Act VI of 
1913 has been passed. It is argued that the effect of 
that Act is retrospective and that all deeds of wakfs 
hitherto created which might be declared void and of 
no effect, if brought before the Courts, are now made 
good, and there is some ground for that argument in 
the preamble of the Act. But there is a distinct con- 
flict between the preamble of the Act and tiie Act itself. 
The preamble runs as follows : — 

“ Whereas doubts have arisen regarding the validity 
of wakfs created by persons professing the Mussalman 
faith in favour of themselves, their families, children 
and descendants and ultimately for the benefit of the 
poor or for other religious, pious or charitable purposes ; 
and whereas it is expedient to remove such doubts ; 
It is hereby enacted” — 

A preamble sets forth the reason for the particular 
Act of the Legislature and foreshadows what is intend- 
ed to be effected by the Act. But to see wdiat has been 
actually effected by the x4.ct, one must look to the Act 
itself, and the Act seems to have failed entirely to pro- 
duce the effect which, it might be gathered from the 
preamble, was intended, that is to say, intended ac- 
cording to the construction put upon it by the Advo- 
cate General. The word “ created ” in the preamble 
might be read as including. not only wakfs to be created 
in the future biit also, wakfs .already created in the past. 
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It may have been the intention to validate all wakfs 
which could be set aside under the previoas decisions 
of the Privy Council wheii they came before the Courts, 
or it may have been intended that if such wakfs were 
created in future, they would under the Act be held 
good. These are the alternative constructions which 
can be applied to the preamble. Then tui’iiing to the 
Act itself, it curiously enough does not provide, as is 
usually the case, for the date on which the Act shall 
come into force. Therefore I presume the Act came into 
force on the day it received the assent of the Governor 
General in Council. The Act refers solely to wakfs 
which shall be created in the future. Section 3 says : 
“It shall be lawful for any person professing the 
Mussalman faith to create a wakf, which in all other 
respects is in accordance with the provisions of Mussal- 
man law, for the following among other purposes ” 

Thei'e is nothing in the Act about wakfs which are 
already in existence when the Act was passed, and 
there is nothing in the ilct which enables me to hold 
that the provisions of the Act shall apply to such wakfs; 
and therefore, in my opinion, whatever the intention of 
the Legislature may have been, it has by this Act only 
enabled Mahoinedaiis in future to create wakfs by deeds 
which, under the previous decisions, would be liable to 
be set aside, as contrary to the provisions of Mussalman 
law, and therefore as regards this wakf which was 
created in March 1901 the old law applies. As the deed 
is clearly intended to effect a permanent settlement of 
the property on the settlor’s descendants and the. ulti- 
mate gift to charity is purely illusory, the deed must be 
set aside except as regards the charities referred to 

iiiipyewhiGh=chttfbhgiyeAe|||^^^ 
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the one hand and the plaintiff and the defendants oudhe : 
other hand that Government Promissory Xot^s bf,, the 
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nominal value of Es. 2,400 should be purchasetl and 
should be settled in trust to provide for those cliari- 
table purposes. After that has been done the property 
will be declared the absolute property of the plaintiff 
and the first defendant. 

Costs will come out of the settled property, those of 
the third defendant as between attorney and client. 

Order accordingly. 

Attorneys for the plaintiff : Messrs. Sabnis and Gore- 
gaonkar. 

; - Attorneys for the respondent : Messrs. Little Co. 

■ ’ M. F..N. . 


OEIGINAL CIVIL. 


Before Mr, Justice Beaman, 

TRIBHOVANDAS NAROTAMDAS, Plaintiff ib ABDULALLY HAKIMJf 
FAGHDIVALA and others, Defend ants.'**' 

Civil Procedv re Code (Act F of 1908), Order XXII, Rule 10 — Lease, 
forfeiture of — Insolvency of a defendant — Vesting of Ms estate and effects 
In idle Official ' Assignee — Refusal of Official Assignee to defend the suit — 
Imhility of defendant to defend independently of the Official xissignee — ■ 
Practice, ' 

In a suit by the lessor against the lessee for forfeiture of a lease by reason 
of breaches of covenant, no cause of action survives -against a defendant who 
has become insolvent and whose estate has vested in the Ohicial Assignee. 
If in such a case the Official Assignee ref uses to defend a suit affecting the 
estate of the insolvent, the latter, cannot defend independently of the Official 
Assignee. 

The plaintiff filed this suit as a short cause against 
the first defendant alone praying for a declaration 
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that a certain lease dated the 1st of June 1894 had been 
forfeited by reason of the breach by. the defendant of 
divers covenants contained therein and for an order 
that the first defendant should forthwith vacate and 
deliver up peaceful possession to the plaintiff of the 
land messuages and premises demised by the said lease 
and also that the said defendant should pay to the 
plaintiff certain monies due by way of rent in respect 
of the said property, tinder the terms of the said lease. 

The suit came on for hearing on the 8th of January 
1914 when, as the first defendant did not appear, an 
ex parte decree was passed against him by Beaman J. 
On the 9th April 1914 the first defendant issued a rule 
nisi to have the ea: par decree set aside alleging that 
he had not been served with a summons and that he 
came to know of the suit only on the SOth of 
March 1914. 

The said rule was made absolute on the 15th of June 
1914 by Davar J. who fixed the 26th of June 1914 for 
the rehearing of the suit before Beaman J. 

In the meantime on or about the 26th of June 1914 it 
was discovered that on the 9th of March 1914 the first 
defendant had petitioned the Court in its insolvency 
jurisdiction to be adjudged an insolvent and by an 
order made on the same day he was adjudged an insol- 
vent and his estate and effects were vested in the 
Official Assignee. 

This fact the first defendant suppressed from the 
Court when he made his application to have the ex 
parte decree abovementioned set aside. Subsequently 
the Official Assignee was added as a party defendant 
(third defendant) to the suit, but he did not file a 
written statement. . 

The second defendant was made a party inasmuch , 
as he was a purchaser of the property in the suit at ah ’’ 
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auction sale held by the first defendant’s mortgagee 
after the institution of and with full notice ol! the suit. 
He consented to the decree and did not after- 

wards apply for it to be set aside. At the rehearing the 
plaintiff applied for an ex jxirte decree against the 
third defendant the Official Assignee on the ground that 
the first defendant should not be permitted to defend 
the suit as all his interest in the property in dispute 
had dcYolved upon the third defendant. 


Rustam Waclia, Kanga, 
plaintiff. 


and Selalvad for the 


Bahadtirfi and WeMon for the first defendant. 

Beaman, J.: — The facts material to the decision of the 
preliminary point are admitted to be these,' that the 
suit was brought against the first defendant and while 
the suit was pending and after an ex 'parte decree had 
been made against him, lie became an insolvent. About 
a month after his insolvency, he applied to have the 
e X parte decree set aside and the matter was argued 
before Davar J. without any mention being made 
of the first defendant having been adjudicated an 
insolvent. Davar J. set aside the ex parte decree, 
and about a month later, it appears to have come to 
the plaintiff’s knowledge that the first defendant was 
an insolvent. Correspondence with the Official 
Assignee followed. Leave seems to have been obtained 
to bring the Official Assignee on the record under 
Order XXII, Rule 10. That has been done. The Official 
Assignee subsequently refused to defend the suit. 
The first defendant, however, has elected to defend 
independently of the Official Assignee and appears 
here by two cduaselv.: Th,p question is, whether he can 
be allowed to defend the suit. Notwithstanding the 
elaborate deciAoil of gir Adseph Arnould in the case of 
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In re Hunt, Monnet ^ Go. v. Bholagir Mangir et 
uponwliicli tlie first defendant’s learned counsel strongly 
relies, and the decision on the Original Side of the 
Calcutta High Court in the case of Ghandmull v. Ranee 
Soondery Dossee^^'^ following Sir Joseph Arnould’s 
deeisioji, it appears to me very clear, not only on 
principle but under the express words of our Statute, 
that no cause of action at present survives against 
the first defendant, and that the suit against liim ought 
to be dismissed at once. It is a clear case of liis interest 
in the plaint property having devolved upon the 
Official Assignee. The Official Assignee has been made 
a party to this suit with the leave of the Court. It is 
obvious, then, that he and the first defendant 
from whom the said interest has devolved uj)on him, 
cannot, in reason, both stand together on the array. 
The only person at present who possesses any interest ^ 
whatever in this property from the point of view of 
the plaint in the ijresent suit is not the first defendant 
but the Oflicial Assignee. It is, therefore, a case 
in which the first defendant is being wrongty sued in the 
events that liave happened and not a case in wliich it is 
unnecessary that the Official Assignee should be made 
a party-defendant. 

The only question remaining to be answered is, 
whether, in tlius dismissing the suit against the 
first defendant, he should have his costs. Up to the 
appearance before my brother Davar J. -I see no reason 
wliy he should not have them. But inasmuch as he there 
witliheld fi'om the learned Judge what ought to have 
been disclosed and what being disclosed would have 
rendered his further appearance on the record unneces- ‘ 
sary, in my opinion, he Is not entitled to the costa of 
that or subsequent proceedings. . ' \ > 


W (18G4) 1 Bom. H. 0, E. 261. 

"■ Ba9-a ■ -'C/, ; ■ 
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I must, therefore, now dismiss the suit against 
the first defendant with costs up to the application for 
the rule granted by Davar J., and thereafter no order 
as to his costs. 

I may say that I believe that the object of this 
strange procedure is simply to endeavour to get a 
decree from the Court in favour of the first defendant 
without those, who are supplying him with funds, 
being under the risk of paying the plaintiff’s costs, 
should the plaintiff succeed ; for I understand no one 
has come forvrard to guarantee the Official Assignee’s 
costs, should the Official Assignee have defended the 
suit in place of the first defendant. 

Suit dismissed. 

Attorneys for .the plaintiff : Messrs. Maivi, Hiralal, 
Mody 4- Co. 

Attorneys for the first defendant : Messrs. Vachha 
Sr Co. 

M. F. K.' 


APPELLATE CIVIL. 


Before Sir Basil 8coU^ Kf., Chief Justice, and Mr. Justice Batchelor, 

Tee SEGBETARY of STATE foe INDIA in COUNCIL (Oriqimal 
Defendant), Appellant, v. BAPUJI MAHADEO COVAIKAB and others 
(Original Plaintiffs), Respondents/"" 

Limitation Act {IX of 1908), section 10, Schedule I, Articles 14 and ISO — 
Deposit — Order of the Collector ref usmg payment vested in trust — Spexife 
jmrixse — No bar of time for recovery. 

In 1835 C, an ancestor of the plaintiffs, had his immoveable property sold 
to satisfiy his debt by the then [Maharaja of Satara. Out 'of the sale-pro- 
ceeds the debt was paid off 1 and the balance of Rs, 1,793-0-5 was credited in 


First Appeal No. 19 of 1914, 



the Government Treasury in the name of 0. Subsequently when ithe Batara 
Principality ceased in the year 1848 the said amount came to be credited in 
G’s name in the British Treasury. In 1859 O’s descendants applied to the 
British Government for a refund of the amount when it was ordered that the 
amount be refunded after production of heirship certificate by the applicants 
and the order was communicated to the then applicants. Subsequently for a 
number of years there were litigations in Civil Court between G’s descendants 
and the purchasers of G’s property as regards the validity of sale. Ultimately 
in 1906 M, the father of the piaintilfs, made an application to the District 
Court for a certificate of heriship and an order for the issue of a certificate was 
passed on the 23rd March 1907. M then made an application on 16th 
October 1907 to the Collector of Satara requesting for a refund of the 
amount of Es. l,793“0-6 standing credited in G’s name. This application 
was decided against the plaintifiis by the Collector on 6tli March 1911. The 
piaintifis then appealed to the Commissioner and the appeal was rejected on 
17th July 1911. A further appeal to the Government met with a similar fate. 
Piaintilfs, therefore, on 15th June 1912 filed a suit against the defendant as 
trustee for the .recovery of the amount alleging that the cause of action arose 
on 17th July 1911 the date when the Commissioner’s order wan received by 
the plaintiffs. Tiie defendant contended that the cause of action arose on 
6th March 1911 when the Collector rejected the plalntifis’ application and the 
suit was barred under Articles 14 and 120 of SchediileT of the Limitation Act 
(IX of 1908). • ■ , 

The lower Court, being of opinion ithat the money was at most beid by tiie 
< ief CD dant on an implied trust, held that section 10 of the Limitation Acidic! 
not apply to the case and ithat the plaintiffs’ claim could only be decreed on 
the ground that it was within time under Article 120 of the Limitation Act. 
The defendant having appealed to the High Com*t, 

Meld, that the money being vested in the Government when it took over 
the Satara Treasury in 11848 and the purpose of the credit in the name of C 
Ixdug specific, section 10 of the Limitation Act did apply. 

Held further, that the plaintiffs were entitled to succeed on the ground not 
only that their claim did not fall within Article 14 and would be within time 
if it fell within Article 120 but that it was one to which the bar of limita- 
tion could not be pleaded. ■ 

App eal from tlie decision of O.-A; Kincaid, District 
Judge of Satara. : ' . • ^ 

^ ■ Tlie facts of the case were as follows : — One Chiiito 
Mahipat Govaikar of Sa,tara, ancestor of .the plaintiffs, 
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owed certain amounts to one Shaikh Sayed Mufati of 
Aurangabad who was an Arab and in order to satisfy 
the alleged debt Srimant Partapsinh M'aharaj, the then 
Raja of Satara, caused Ohinto Mahipats’ immoveable 
property to be sold in 1835- and out of the sale proceeds 
the alleged debt was paid off and the balance 
Rs. 1,793-0-5 was credited in dhe Government Treasury 
in the name of Ohinto Mahipat. Ohinto refused to 
receive the money, alleging that the whole proceedings 
regarding the sale were illegal and endeavoured to get 
the British Resident to induce the Maharaja to have 
them nullified. In this he was not successful. But in 
' 1839, the Maharaja Partapsinh w^as deposed and 
Govaikar approached the new Maharaja Shahaji II. 
The new ruler by his order dated 26th October 1839 
directed that Ohinto’s property should be taken back 
from the purchasers at the auction sale and restored to 
him. The Maharaja undertook to reimburse' the pur- 
chasers. This order, however, wms never carried out 
and in 1846 Ohinto died. In 1848 the Satara Princi- 
pality ceased on the death of Shahaji II and its terri- 
tories became part of the Bombay Presidency. Among 
the properties which passed into the hands of the 
British Government was the balance of Rs. 1,793-0-5 
which awaited withdrawal by Govaikar. For nine 
yeai’S the money remained idle in the Satara Treasury. 
But, in 1857, the Collector issued a notice to Chinto’s 
eldest son Sadashiv calling upon him to withdraw the 
amount. Sadashiv took no action on the. notice. But, 
on the 13th June 1859, Sadashiv himself petitioned 
the Collector, asking that the money should be paid to 
him. In the meantime, however. Government had 
taken money out of the deposit account and had credit- 
ed it to the profit and loss account. The Collector 
referred the matter to Government and he received a 
reply sanctioning the disbursement. But on “27th 


<1 


June 1859 Range, Chinto’s second son, wlio was ap- 
parently on bad terms with his elder brother wrote to 
the Collector, objecting to the payment of money to 
Sadashiv and asking that it should be distributed 
among all the brothers equally. This objection was 
alio wed and on 14th February 1860j the Mamlatdar of 
Satara issued a notice to such of Ohinto’s heirs as he 
could find to produce certificates of heriship. On this 
, notice no action was taken as the heirs were en- 

i deavouring to recover by litigation the landed property 

j of Chinto. Subsequently on 30th June 1906, Madhavrao 

Anant, Ohinto’s nephew and the father of the plaintiffs, 
who was then acting as manager of the family, filed an 
application for a certificate of heirship in the District 
Court, Satara, and on the 23rd March 1907 obtained it. 
On 6th October 1907 Madhavrao Anant, arrived with 
[ the certificate of heriship, applied for the refund of 

j the money. Before he obtained a reply he died. But 

on the 13th May 1911 his heirs received an order, 
dated 6th March 1911, which ran as follows : — “As the 
I application for the refund of Es. 1,793-0-5 was made 

after about 50 years and as the reasons given for this 
i delay did not appear to be suificient and reliable, no 

I orders could be issued for the refund of the amount in 

1 question.” Against this ruling the plaintiffs ap- 

^ pealed to the Commissioner but on 17th July 1911 

: , their appeal was rejected. A further appeal to Govern- 

i ment met with a similar fate. Plaintiffs, therefore, 

f issued a notice to Government and on the 15th July 

1912 filed the present suit against the Secretary of 
;• State in Council for Es. 1,793-0-5 alleging that the 

I cause of action arose on the 17th July 1911. They 

, relied on section 10 of the Limitation Act on the 
! - ground that the money became vested in the British 

i .. Government, on the termination of the Satara- Princi- 

pality, in trust for the specific purpose of being paid 
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to Ciiinto Mahi|)at’s heirs and that, therefore, their 
claim was not barred by any length of time. 

The defendant admitted the facts but traversed the 
allegation that the cause of ' action arose on the I Fth 
July 1911. It was contended that the cause of action if 
any at all arose on the 6th March 1911 when the 
Collector rejected the plaintiffs’ application and the 1 

suit was barred under both Articles 14 and 120 of 
Schedule I of the Limitation Act. 

The District Judge observed that section 10 of the 
Limitation Act was not applicable to the case as the 
deposit of Rs. 1,793-0-5 was not a trust within the 
meaning of the [definition of “ trust ” in section 3 of 
the Trusts Act (II of 1882). He also found that article 
14 of the Limitation Act did not apply as the order of 
the Collector was not an order of a judicial nature, 
but allowed the plaintiffs’ suit as within time under 
Article 120 of the Act. 

The defendant appealed to the High Court. 

Ramdatt Desai (for the Governmenf Pleader) for the 
appellant : — This issue of limitation has been wrongly 
decided by the lower Court. Article 120 does not apply. 

There could not be any trust presumed. In order to 
bring the case under section 10 of the Limitation Act, 
it must be shown that (l)_the iproperty became vested 
in Government in trust for a specific purpose and (2) 
that this suit is for the purpose of following the trust . ■ 

property in the hands of the defendant. The decision 
in Secretary of State for India v. Sakharamf^ is quite 
in point. . 

On the plaintiffs’ own showing there could not have 
been any case of trust. His allegation has throughout 
been that the money was wrongly recovered by the , ‘ 

Satara Government., 

w (1899) 24- Bom. 2.1 . 
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Property can be said to be vested in another only 
when some one has an estate in the subject' matter of 
the trust, not merely that he lias power to charge it or 
direct that it should be disposed of. “Vesting” when 
applied to the subject matter of the property according 
to its ordinaiy legal acceptation gives the proj)ert 3 ^ in 
it and not merely control over it. 

In the case the property did not become “vested” in 
tile defendant for an express purpose, nor was he 
entitled to charge it. It is contrary to the ordinary 
accepted meaning of the term “vested” to say that 
property is vested in persons by reason merely of their 
having a control over it. 

Secondly, this is not a suit for the pmrpose of rollow- 
ing the trust propertj’-, foi' no such thing as a trust 
exists in this case, but it is a suit to recover the deposit. 
If so the decision in -Secretary of State for India v. 
SaJcliaram^'^ is in point. 

Jayakar with Gharpure for the respondents. 

Scott, 0. J.: — It is unnecessary to restate the facts 
which are not disputed and lare very clearly stated by 
the learned District Judge. He has allowed the plaint- 
iffs’ claim for Rs. 1,793 which came into the hands of 
the East India Company in 1848 when the Satara 
Principality on the death of the Maharajah Shahaji 
became part of the Bombay Presidency. The only 
issues raised in the lower Court wei*e issues of limita- 
tion based upon Articles 14 and 120 and section 10 of 
tbe Indian Limitation Act. The learned Judge being of 
. opinion that the money was at most held by the defend- 
ant on an implied trust held tliat section 10 of the 
Indian Limitation Act did not apply to the case and 
that the plaintitf s’ claim could only be decreed on the 
• ground that it was within time under Article 120 of the 
Indian Limitation Act. , . - 

■' , W (1899) 24 Bo)te23,/, ^ 
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In onr opinion the plaintiffs are entitled to succeed 
on tlie ground not only that their claim did not fall 
within Article 14 and would be within time if it fell 
within Art. 120 but that it is one to which the bar of 
limitation cannot be pleaded. It is, we think, correct, 
as stated by Pigot J. in The Secretary of State for 
India in Council v. Guru Proshad Dhurf^ that the 
East India Company could be, and often was, a trustee. 
It could be expressly a trustee as in the case of the Olive 
Fund (see Walsh v. Secretary of State for India^^^) and 
could be a party to a breach of trust and, therefore, 
subject to the law of trusts; see The East India Com- 
- jKmy V. Bobertson^. That it could incur fiduciary 
obligations is expressly recognised by the Government 
of India Act, 1858 (21 & 22 Viet. c. 106) which by 
section 71 enacts that the Company shall not, after the 
passing of the Act, be liable in respect of an 3 ^ claim 
which has arisen out of any fiduciary obligation made 
before the Act, and by section 42 that all sums of 
inoney payable in respect of liabilities then existing, 
shall be charged upon the revenues of India if such 
liabilities were lawfully incurred by the Company. 
By section 65 all persons may have the same remedies, 
legal and equitable, against the Secretary of State as 
they could have had against the Company. 

Prom the year 1836 to 1859 the accounts of the Satara 
Ti-easury .showed the sum now claimed bj^ the plaint- 
iffs as payable to Ohinto Mahipat Govaikar, the plaint- 
iff’s ancestor. In 1857, it is found by the learned Judge 
and is not disputed, that the Collector of Satara issued 
a notice to Chinto’s el dest son, Sadashiv, calling upon him 
to withdraw the amount. In .Tune 1859, Sadashiv peti- 
tioned the Collector asking that the money should be 
paid to him. The sum claimed had, in the previous 

a) (1892) 20 Cal. & 1 . f ■, (2) (1863) 10 H. L. G. 367. 

. ® (1869) 7 Moo.ll. A. 361. 



April, been transferred from the suspense to the profit 
and loss account. The Collector, however, having 
referred the matter to Government received a reply 
sanctioning the payment to Sadashiv. Before it was 
paid, hovrever, Sadashiv’s younger brother objected to 
payment to Sadashiv and asked that it should be distri- 
buted among all Ghinto’s sons. On the 4th of February 
1860, the Assistant Collector ordered that the sons and 
heirs of Chinto in whose names .the money had been 
credited should produce a certificate of heriship and 
then arrangement would be made to pay them the 
money. The authority of the Assistant Collector to 
pass such an order is not disputed. 

This order as also the notice to Sadashiv in J.857, was, 
upon the authority of Scott v. sufficient 

declaration of trust. The money' was certainly vested ; 
in the Government when it took over the Satara 
Treasury in 1848 and the purpose of the credit in name 
of Chinto was certainly specific. 

If the money claimed liad been realised in execution 
proceedings in the Supreme Court and subsequently 
after many years credited to Government the liability 
of the Government to repay it could not have been 
disputed ; see Act XXY of 1866 and Act V of of 1870. 
In our opinion the fact that the liability charged is not 
specifically recognised by statute, as in the Acts just 
referred to, does not justify Government in resisting it 
for the moneys mentioned in those Acts required special 
treatment as they were held by the Queen’s and not 
the Company’s Courts. 

We confirm the decree and dismiss the appeal with 

costs. ^ 'i),-;' 

Decree confirmed. 

. ' ■ ■ " ' ", ' ,j. G.bA'v' 
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A-:" ; APPELLATE': 0iYiH-;:r;:::::::::::^^ 

Before Sif Basil Scotty Kt,, Chief Justice, and Mr. Justice Batchelor, 

SULEMAN HAJI USMAN and another (oeihinal Plaintiffs), Appellants, 

•r. SHAIKH ISMAIL SHAIKH OOSMAN SHANDOLE and others, 

(original Defendants), Eespondents.^ 

Civil Procedure Code (Act V of 1908\ section 92 — Suit regarding puhlic 

charitahle property — Consent hy Collector — Conditional consent, 

A suit was brought in the name of two plaintiffs for the remoyal of 
trustees, for a declaration that the property in the hands of the trustees 
belonged to the Darga of Pir Saheb and to recover possession of the property. 

Before the institution of the suit one of the plaintiffs applied to the Collector 
of the District for permission to file the suit under section 92 *of the Civil 
Procedure Code of 1908. The Collector replied as follows : — “ The Collector 
doubts whether section 92 of the Civil Procedure Code applies to this case, 
but if the Court holds that it does, the Collector hereby declares his consent 
to the filing of a suit to claim any of the reliefs specified in section 92 which 
the Court may deem fit to grant. ” The trying Court was of opinion that the 
above certificate was defective in form and therefore dismissed the suit. 

The plaintiffs having appealed : — 

Held, dismissing the appeal, that the Collector had not acted in the manner 
provided by section 92 of the Civil Procedure Code of 1908. He had not 
indicated on the proceedings that the suit was filed wdth his consent and that 
he had not even come to a conclusion that the suit was one which should Imvo. 
been filed. 

The Collector acting under section 93 of the Civil Procedure Code had no 
riglit to consent to the institution of a suit by two person>s claiming to ha\^e 
an interest in the trust unless it was such a suit as he would consider himself 
to be justified in filing at the relation of such two persons in his own name. 

The provisions of section 92 of the Civil Procedure Code must be regarded 
as imperative. 

First appeal from the decision of J. D. Dikshit, 
District Judge of Thaiia, in Original Suit No, 10 

Suit for a declaration and injunction. 

Two plaintiffs Suleman Haji Usman and Jusub Jan 

* first Appeal No. 806 of 1918. . ^ 


Maliomad purporting to be disciples of Pir Maulana Ma- 
liomad Sultansaheb Suflnacas Bandl sued for a declara- 
tion that all the property moveable and immoveable, 
received during the life-time of Pir Sabeb and afterwards 
as dedicated to the Darga and now in possession of the 
defendants, belonged to the Dai’ga and the defendants 
should be ordered to render an account; that the 
defendants are unfit to act as trustees ; that a perpetual 
injunction be granted restraining the defendants from 
receiving the Galla or other moveable property and 
looking after the management of the immoveable 
property and staying at the Darga ; that the plaintiffs 
or other persons might be appointed trustees in their 
place and put in possession of the property ; that the 
plaintiffs have brought this suit after obtaining the 
consent of the Collector of Thana under section 92 of , 
the Civil Procedure Code. 

The defendants denied that the property in suit 
belonged to any chaiitable trust. They managed it as 
their private family property and the plaintiffs had no 
right to bring a suit in respect of it. 

The District Judge on a preliminary issue : “ Is the 
certificate obtained by the plaintiffs defective in form, 
and if so, what is the consequence?” found that the 
consent given in the present case by the Collector was 
no consent at all as required by section 92 of the Civil 
Procedure Code and dismissed the suit. His reasons 
were as follows : — 

“ In isBuing the certificate the CoHector says * the Collector doubts whether 
section 2, Civil Procedure Code, applies to this case, but if the Court holds 
that it does, the Collector hereby declares his consent to the filing of a suit 
to claim any of the reliefs specified in section 92 which the Court may deem , 
fit to grant. ’ Such a certificate in my opinion is ultra vires. If the view of 
the Collector is correct, then no cei-tificate from him at all would be necessary. 
It is he who is first to determine whether the particular institution is a public ; 
religious trust, whether the applicants are the persons interested , and; .whether 


581 ,, 

1915. ' J 

Haj] TJsmak ' 
Shaikh 


TH[E INDIAN LAW EEPORTS. [VOL. XXXIX. 


582 ■ ' .*■ 

^ 1915 .! 


Btr,MMAN 
Hia Usman 

V. 

Shaikh 

ISMAIX.. 


any breach of the trust has been committed. ^ If he does not satisfy liimself 
on any of these points and wants the Court to determine tliem, and in the 
event of the Court finding on these questions in a manner which would justify 
his issuing the certificate, and gives his consent conditionally on the findings 
of the Court, the result would be that there is no certificate as required by 
law before the institution of the suit ; for if the Court finds on merits against 
the relator^s applicatioiij then the consent is withdrawn or the right construo 
tion of a certificate like the present would be to say that the Collector liad not 
from the beginning given any certificate. It would be open for him to argue 
that * I had not given a certificate in the particular case, because I said I 
would give my consent if the Court holds the allegations of the applicants 
proved. ’ The consent of the Collector is to precede the institution of the 
suit and is not to depend upon the findings of the Court after the institution. 
If there is .no consent before institution the Court cannot proceed with the 
suit and until it proceeds with the suit and finds on the merits it is not in a 
position to say, whether there will be the consent of the Collector or not. If 
the Court does not proceed as it should not, it wiW be never known if the 
Collector has given the consent. I am of opinion tliat the consent given in 
the present case is no consent at all as required by section 92, Civil Procedure 
Code, even to the one plaintiff and the suit must be dismissed. 

Bahadurji with Pandya and Co. for the 
appellants : — We submit that the certificate was quite 
legal. It expressly authorised “ the filing of a suit to 
claim any of the reliefs ” and as the original application 
was made with the intention to ask permission to file 
a suit in the name of applicant himself and the second 
plaintiff, the certificate should be deemed to authorise 
both the plaintiffs to file the suit. The very fact that 
the Collector entertained doubt as to whether section 92 
of the Civil Procedure Code would apply to the case 
shows that he did apply his mind to the matter. The 
conditional form does not impair the validity of the 
certificate. It was in the power of the Collector to 
grant the certificate or to withhold it and he has 
chosen to grant it. What he meant was that he 
granted the certificate so far as he himself was con- 
cerned, but the Court may or may not grant any reliefs. 

J. K. Yadnik for appellant No. 1. 
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H. C. Goyaji with S. M. Kaihini (for S. 8. Patkar) 
for respondents Nos. 1 and 2 : — We contend that the 
certificate was had in law as it did not fulfil the require- 
ments of sections 92 and 93. Sub-section 2 of section 92 
shows that section 92 is imperative. According to that 
the Collector is required to apply his mind to all the 
points mentioned, namely, whether there is a religious 
or charitable trust, whether the applicants are interested 
in it, whether there has been any breach of such a 
trust, whether the reliefs asked for are proper. See 
Sajedur Raja Chowdhuri v. Gour Mohun Das Bai- 
slmav^'^ ; Bx parte SkinneP^. Here the application was 
made by the first plaintiff only and the Collector’s 
letter was also addressed to him only. The words of 
the Collector’s reply show that he had not definitely 
applied his mind to all the points. Further no reliefs 
are mentioned in the original application and the 
Collector’s words authorise the first plaintiff to ask for 
“ such reliefs as the Court inay deem fife to grant ” 
while he ought to specify the reliefs. 

Baliadurji in reply. 

Scott, C. J.: — This was a suit brought in the name of 
the two plaintiffs, Suleman Haji Usman and Jusub Jan 
Mahomad, purporting to be disciples of a certain Pir 
for relief regarding an alleged Darga of the Pir Saheb 
said to be in the possession of the defendants ; for a 
declaration that the Darga was the owner of all the 
moveable and immoveable property in the possession 
of the defendants ; that the defendants were unfit to 
act as trustees ; for a perpetual injunction against the 
defendants ; and that the' plaintiffs or other iiersons 
might be appointed trustees in their place, and put in 
ii|psSs#)n: ; oh thetTrpperty , iy ; ( 

Under the authority of a Government Resolution, 
the Collector of Thana was invested with the powers of 
,■ «> (1897) 2,4 Gal. 418 afp; 428. . ® XWD 2 Mec. ; 
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1915. tlie Advocate-General under section 539 of the Code 
“sjjleman” of Civil Procedure of 1882, and by virtue of section 157 
Haji Usman qJ Code of Civil Procedure of 1908, the powers 

Si^iKH conferred operate under the present Code in respect of 

Ismail. sections 91 and 92. We are here concerned with 
section 92. Sub-section (2) of that section jirovides that 
“ save as provided by the Religious Endowments Act 
of 1863, no suit claiming any of the reliefs specified in 
sub-section (1) shall be instituted in respect of any 
such trust as is therein referred to except in conformity 
with the provisions of that sub-section- ” This being 
a suit in respect of such a trust claiming reliefs speci- 
fied in sub-section (1) it can only be supported if 
, brought in conformity with the provisions of section 92. 

■ It is sought to show that these provisions have been 
complied with by a communication from the Collector 
in reply to a petition addressed to him by the 1st 
plaintiff alone. That petition states that “ the petitioner 
as a member of the Mahomed an community, and 
especially a disciple of His Holiness Pir Mowlanasaheb 
wants to file a civil suit against the said heirs accord- 
ing to the Civil Procedure Code, sections 92 and 93. 
Your Honour’s consent is necessary for the institution 
of the suit. The suit is to be filed in the name of the 
petitioner and another member of the Mahoinedan 
community and disciple of the Pir Saheb, Jusab Jan 
Mahomed. ” The Collector’s reply is as follows : — “ The 
Collector doubts whether section 92 of the Civil Pro- 
cedure Code applies to this case, but if the Court holds 
that it does, the Collector hereby declares his consent 
to the filing of a suit to claim any of the reliefs specified 
in. section 92 which the Court may deem fit to 
grant. ” 

In some High Courts it was considered, until the 
, year 1908, that the provisions of section 539 were 
■ permissive and. not imperative, but that has never been 



the view of this High Court, and the Legislature by the 1915. 
enactment of sub-section (2) of section 92 has made it Suleman 
clear that section 92 must be regarded as imperative. XJsmak 

Shaikh 

The Collector under section 93 stands in the Ismail. 
position with regard to his Collectorate of the Advocate- 
General in the Presidency town, and the suit wliich 
requires his consent is a suit which he, if he thought fit, 
would be competent to file in his own name as a public 
Officer, whose duty it is to protect public charities as 
the representative of the Crown in that capacity, and 
he has no right to consent to the institution of a suit 
by two persons claiming to have an interest in the 
trust, unless it is such a suit as he would consider 
himself to be justifled in tiling at the relation of such 
two persons in his own name. The duties of the 
Collector have been described by the Calcutta High 
Court in Sajedur Raja Chowdhuri v. Q-our Mohun Das 
Baishnav^K It is there stated that — 

The Collector is required to exercise his judgment in the matter before 
giving his consent [ to the institution of a suit ]. This view is borne out by the 
observations of Lord Eldon in Ex jyarte Skbi7LeA ^) Collector in giving his 
consent has to exercise his judgment in the matter, and see, not only whether 
t he persons suing are persons who have an interest in the trust, but also ^ 
whether the trust is a public trust of the kind contemplated by tlie section, and 
whether there are pr'nm. facAe grounds for thinking that tliere has been a 
breacli of trust. 

The observations of Lord Eldon in Ex parte Skinner^^ 
were as follows ; — 

“ It appears to me that such a petition as the present, supposing it to be 
properly within the scope of the Act of Parlknient, can derive no sanction 
from the signature of the Solicitor-General, he being competent to act as, and ■ 
in the place of, the Attorney-General, only when there is no such officer as van 
Attorney-General. The intention of the legislature in framing the Act, was 
to guard charitable trusts from abuse, and, for that purpose, to prevent such ; ^ 

® (1817) 2 Um, 453 atpl4S& , 


« (1897) 24 Cal, 418 at p. 428'. 
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proceedings from being instituted as are too frequently instiiuted for no (ir!i.:r 
reason than because it is known that the costs will l)o payable out of the 
charity funds. It was with this view that the Legislature provided fur tin* 
signature of the Attorney-General, or, in case of there being no Attorney, of 
the Solicitor-General; and I desire to have it understood, that no peiiiioji 
under the Act ought to receive that signature, except upon the same deliber- 
ation that it would be thought fit to afford to the case if it wore pre.sented 
in the shape of an information. ” 

We may point out witli reference to the powers of 
the Adyocate-General which are ve.sted in the Collector 
that it is an inyariahle practice in thi.s Presidency for 
the Adyocate-General, where he does not file the suit 
■ himself, to endorse his consent upon the plaint. If the 
Collector had followed this practice he would perhaps 
haye more clearly realised his responsibilities in the 
matter. The plaint is, to a certain extent, his plaint as 
it is launched under his sanction. It should only he i 
such a plaint as he would feel justified in filing 
himself. * 

In the present case we agree with the learned District 
Judge that the Collector has not acted in the manner 
in'ovided hy the section. He has not indicated on the 
proceedings that the suit is filed with his ’ 

in that respect has not followed the practic. of tlie 
officer whose powers he is to discharge. Bn4, more 
important than that he has not eyen come > to a 
conclusion that the suit is one which ought to be fi?\ed. 

by He doubts whether section 92 of the Oiyil_. Procedure***^ i 
Code applies to this case, but if the Coiuilioids that it 
does, the Collector “ hereby declares his consent to the 
filing of the suit to obtain any of the reliefs specified in 
section 92 which the Court may deem fit to granl : ” 
that is to say, instead of consenting to the institution 
of a suit for certain definite reliefs, of which he 
. approves, he leaves it to the Court to decide whether 
such a suit ought to he filed or not. We are of opinion i 
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that lie has not discharged the powers conferred upon 
him as intended by the Legislature, and we, therefore, 
hold that the suit has not been filed in conformity with 
the provisions of section 92, and that the learned 
District Judge was right in dismissing it on that 
ground. 

We are not, however, satisfied that the Judge was 
justified in awarding two sets of costs to the defendants 
who had one and the same defence, and his award of 
costs has not been seriously defended by the learned 
counsel who appears for the respondents. We afiirni 
the decree and dismiss the appeal Avith costs. There 
must be only one set of costs against the plaintiffs 
throughout. 

Decree confirmed. 

J. G. E. 


APPELLATE CIVIL. 


Before Sir Basil SeoU^ Kt., Chief Justice, and Mr. Justice Shah. 

EAMACHAKDEA VENKAJI NAIK (Original Defendant 7, Appellant, 
i\ KALLO DE7JI DESHPANDE and others (Original Plaintiff and 
Defendants 1 to and 8 to 1 1) PvESpon dents.*''' 

Dehhhan AfirkvJiurhts'' Relief Act (XVII of 1879), section 13 — Mortgage hg 
Vatamlar — Snit for account and redemption — Adverse possession bp mort- 
gagee — Hereditary Offices Act {Bom. Act III rf 1874), section 5 — Mesne 
profits from the date of suit. 

One Maflhavrao, gTaiidfatlier of the plaintiff, by a deed dated the 15th July 
18G7 niortgjiged with possession certain Vatan Tnam lands to Babaji Anant. an 
aueestcd* of tlie defendants. ]\Iad]iavrao died, 1873, and in 1909 plaintiff sued 
to redeem t lie oiort gage mider the pi’0>dsions of the Dekkiian Agriculturists' 
Relief xict, 1871). The defendants contended that by reason of the provisions 
of section 5 fff the Vtitan Act, the mortgage became void on the dentli of 

Second]; Appeal lAo* 167 of 1914, ’ 

BUM ■■■ 
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Madhavrao and that they had been in possession adversely since that date. 
The Court of first instance disallowed the contention on the gronnil that tlie 
mortgagee claimed to hold the property as such and not as owner, ami after 
taking accounts passed a decree in favour of the plaintill: awarding mesne 
profits from the date of suit till possession at rupees four iiuudred a year. 
This decree was confirmed by the lower appellate Court. 

On appeal to the High Court, 

Held, that the mortgagee remained a mortgagee for the purpose of the 
redemption suit, even assuming that he had been in possession for more tliau 
twelve years since the death of the original mortgagor. Unless there was some 
definite indication on the part of the person in possession that he would from a 
certain date claim as absolute owner, and not as mortgagee, he could only ac- 
quire by adverse possession the limited interest to which he was entitled at the 
mortgagor’s death namely that of a mortgagee. 

Held further, that mesne profits from the date of suit could not be awarded 
as the enforcement of the provisions of section 13 of the Dekkhan Agri- 
culturists’ Eelief Act, 1879, placed the mortgagor in a much more favourable ‘ 
position than he would be in, if he relied upon the terms of the contract, and no 
presumption could arise that the mortgagee was, apart from the provisions of 
the Act, not entitled to retain possession after the date of the institution of the 


Janoji V. Janoji applied. 

Second appeal against tlie decision of L. C. Criiinp, 
District Judge of Belgamn, confirming the decree of 
S. R. Koppikar, Subordinate Judge of Gokak. 

Suit to redeem. 

Plaintiff sued as an agriculturist to redeem and to 
recover possession of the plaint lands. He alleged that 
by a deed dated the 15th July 1867 tlie said lands were 
mortgaged with possession by deceased Madhavrao 
Devji Deshpande, the grandfather of tlie plaintiff and 
; defendants 9 to 11, to deceased Babaji Anaiit 'Walvekar. 
the great-grandfather of defendants 1 to 8 for Rs, 2,366. 
The defendants 1 to 8 pleaded that the mortgage lauds 
: we Deshpaiidegiri Vatan Inam and theVatandar- 

having died in 1873, the mort- 



If. 


gage became void on his death by reason of the pro- 
visions of section 5 of the Hereditary Offices Act ; that 
they had been in possession adversely since that date 
and had become owners by limitation. 

The Subordinate Judge held that the possession of 
the defendants as mortgagee was adverse only to the 
qualified interest claimed by them and, therefore, the 
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right of the plaintiff to redeem was not barred. His 
reasons were as follows : — 

It is contended that the mortgage effected by Madiiavrao became void on 
his death, and that the mortgagee’s possession became adverse thereafter. 
The argument would apply only to the Vatan Lands . There is no 

doubt that had plaintiff or his father chosen to treat the mortgagee as a 
trespasser on the death of Madiiavrao, he could have done so and got back the 
property free from iiicurnbrance (I. L. E. 5 Bom., 435 and 437). Not having 
done so plaintiff’s right of disputing the mortgage is barred. But his right of 
i*edeeniing the mortgage cannot be barred unless it is shown that the mortgagee 
claimed to hold the property as owner more than 12 years before suit. ■ The 
evidence on the record shows that the mortgagee has always claimed to hold 
the property as such and not as owner. ^ The mortgagee’s pos- 

session was adverse only to the extent of the qualified interest claimed by them 
(4 Bouiby Law Beporter 465, 5 B. L. E. 186 ; I. L. B. 18 Born. 22). As 
remarked in tlie case reported in 5 B. L. R. at page 189, there can be no ac- 
quisition by adverse possession of an absolute title when it is foun<l that noth- 
ing but a limited interest has been a.sserted. I hold that piaintiff’s right of 
daimiug tlie land- in spite of the mortgage is iiarred, but that his right of 
redemption is not barred, 

He, therefore, passed a decree iu favour of the plaint- 
iff and aliowed mesne profits from the date of suit till 
possession at Es. 400 a year. 

The District Judge confirmed the decree in appeal. 
The or<ler as to the award of mesne profits was upheld, 
on ifie following grounds : — 

The lower Oourt has awarded mesne profits at Bs. 400 per annum from 
the date of suit until the date of possession. This order is challenged on the 
authority of the rulings, (1) Jmoji v. Jmojt,L L, K7 Bom.; p. 185, "(2) 
Mugappa r, 3h>haM&4Bakeh, I. L. -B. B4 page 260. . „ ' 
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These cases are plainly not in point. The principle on whicli tliey deperif! is 
that the debtor gets a special advantage by the riiarnier in wlucli aceonins 
taken under the Act and therefore cannot claim als^) a reiiniid of any siirphjs 
due to that system. There is no question here of allowing a refond. Tue 
account up to the date of suit shows that the debt is discharged. Probably it 
has been overpaid. What is thus then to entitle the mortgagee t<> remurn in 
possession after that date without accounting for protits ; Sectio!\ 13 of the 
Act lays down how the account is to be taken up to the date ot suit and wliat 
shall he deemed to be the amount due at that date, vide clause 9. It is sileril 
as to profits after that date under the Act : The Code of Civil Procedure 
applies (section 74). The principle embodied in order XXXIV, rule 9, seems 
to be applicable. There is no question of refunding money which has come 
into the mortgagee’s hands under the contract. To hold that mesne proiits 
cannot be allowed in such a case leads to a grave hardship. Either the mort- 
gagor is kept out of possession until he can execute this decree and loses the 
profits unless lie files a separate suit, or he is deprived altogether of that to 
which he is justly entitled. It is f mother relevant to point out tliat iiad the 
plaintiff sued for redemption under the ordinary laAv he would plainly have 
been entitled to the decree which has been passed. Practically he has obtained 
no benefit from the provisions of the special legislation. He is not bound to 
avail himself of remedial legislation introduced for his own benefit.” 

The defendant 7 preferred a second appeal to the 
High Court. 

Nilkant Atmaram and J. G. Bele for the appel- 
lants: — We urge two points: first, adverse laossessi on. 
The property being Vatan, our possession became ad vevvse 
since the death of Madhavrao, Vatandar-mortgagor, in, 
the year 1873, under section 5 of The Hereditary Ofiices 
Act (Bom. Act III of 1874). Since then we continued as 
trespassers on the property and the mortgagors not 
having brought a suit to redeem within twelve j^ears 
from 1873 their right was barred : see Kalu Narai/cm 
Kulkarni v. Hanmapa bin Bhima 2 X/M\ 

As regards the second point, we contend that the 
lower Courts erred in passing a decree for ‘hiesne- 
proflts’ from the date of the suit. At the most the 
Court could grant ‘mesne-proflts’ from the, date of the 
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decree. ‘ Mesne-profits,’ according to the definition of 
tbe term in section 2, danse 11 of the Civil Procedure 
Code (Act Y of 1908), can be allowed when the party 
is wrongfully in possession of the property until 
the decree for redemption is passed after taking ac- 
counts between the mortgagor and mortgagee. Under 
the Dekklian Agriculturists’ Relief Act, the duty of 
taking accounts is cast on the Court according to sec- 
tion 13 of the Act and until that is done the relation- 
ship of mortgagor and mortgagee continues to exist. 
It is determined only wdien the Court passes the decree : 
see Mugappa v. MahamadsaheU'-'> and Banghodha 
V. Ramchandrcd^K 

S. B. Bakhle for the respondent : — The Dekkhan 
Agriculturists’ Relief Act comes into force so far the 
accounts are to be made, but it would not alter the ordi- 
nary relationship of parties. It merely provides for 
the way in which accounts are to be taken and these 
accounts, as in the case of an ordinary mortgage, have 
to be made up to the date of the suit. If on taking 
accounts, it is found that the relationship of mortgagor 
and mortgagee has already come to an end the pro- 
visions of the ordinary law in rule 9, order XXI of 
the Civil Procedure Code woixld apply. Janofi v. 
Jauoji and Miujappa v. MaJiamadsaheb are not 
opposed to this view. 

Scott, C. J. : — Two points have been argued in this 
appeal ; first, that the mortgagee who is sued for i-edemp- 
tion under the Dekkhan Agriculturists’ Relief Act in 
respect of certain Yatan property must be taken to have 
been in adverse j>ossession, and to have aquired an 
ab.solute title by reason of the provisions of section 5 
of the Watan Act which render the mortgage invalid. 

W (1909) 34 Bom. 260. , ® S-, A. 297 of 1912 (Un. Eep.) ■ ' 

(1882).7Bom. 185.. 
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after the death of the original Vataiidar-mortgagor. 
But the Indian Limitation Act cannot be invoked to 
enforce any such conclusion, for the presumption is 
tkat unless there is some definite indication on the 
part of the j)erson in possession that he will, from a 
certain date, claim as absolute owner and not as 
mortgagee, he can only acquire by adverse posses- 
sion the limited interest to which he was entitled at 
the mortgagor’s death, namely, that of a mortgagee. 
He, therefore, remains a mortgagee for the purpose of 
the redemption suit, eA’^en assuming that he has been 
in possession for more than twelve years since the death 
of the original mortgagor. 

The second point is that the learned Judge has 
decreed mesne profits, that is the net receipts, from 
the property as from the date of suit against the mort- 
gagee. It is to be observed in the first ^place that no 
such claim has, so far as the industry of the ijleaders 
has been able to discover, ever been allowed since the 
passing of the Dekkhan Agriculturists’ Relief Act in 
1879. If allowed it mxrst be based on the assumption 
that the mortgagee has, from the date of suit, been in 
possession of property which he is not entitled to retain 
in his possession under the contract between the 
parties, for the Dekkhan Agriculturists’ Relief Act it- 
self makes no provision with reference to x>rofits after 
the date of the in.stitution of the suit. But the plaint- 
iff, by filing a suit under the Dekkhan Agriculturists’ 
Relief Act, and claiming an account on the footing of 
, section 13, which gives the go-by to the provisions of 
the mortgage contract, renders those provisions irrele- 
vant, and it is, therefore, impossible for the Court to dis- 
cover whether the mortgagee would, if the contractual 
relations were preserved, be entitled to remain in pos- 
session between the date of suit and the date of the 
decree. Speaking generally, the enforcement of the pro- 
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visions of section 13 places the mortgagor in a much more 
favourable position than he would be in, if he relied 
upon the terms of the. contract, and no presumption 
arises that the mortgagee is, apart from the provisions 
of the Dekkhan Agriculturists’ Relief Act, not entitled 
to retain possession after the date of the institution of 
the suit. It appears to us that this is a case in which 
we ought to apply the principle laid down by Sir 
Charles Sargent in Janoji v. JanojP-\ in which he 
says 

" RernemberiDg that the Act encroaches on exivsting iegai rights, it 
shoiiid, 00 general principle, not be construed to extend beyond the particular 
object which the Legislature had in view in passing the Act, and which in the 
preamble is said in express, terras to be to relieve the agriculturist in the 
Deccan from indebtedness. That object is effected when the agriculturist is 
enabled to discharge his debt and recover his land on far easier terras than 
those which he has contracted foi\” 

We, therefore, vary the decree of lower appellate 
Court by deleting the provisions with regard to the 
payment of mesne profits. The appellant has partly 
succeeded and partly failed; therefore, each party must 
bear Ms own costs in this Court and in the lower 
appellate Court. 

Decree varied. 

J. G. B. - 


APPELLATE CIVIL. 


Basil Sdofi, Kt, Chief Justice and Mr, Justice Shah. 

PAKVATlBAlBiiHATAii SHANK^E FANDHAEINATH BAGAT (opjoinal 
DEFEN iiAXT), Appellaxt, t\ BHAGWANT VISHWANxiTH PATHAK 
(obJOiKAL Plaintiff), Eespox^dekt.^' 

* Second Appeal No. HI of 1914. 
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Hindu Law—Ancedral moveable projjerty — Will — BefjaeM—JJvqm-Hr by 
Co-parcener. 

One Pandhariiiatli Ramchandra a Hindu testator made a will l\y wPieh 

direottKl that Rs. 2,001 should be paid to each of his three tlaugliter.s <jui of 
the aucestral moveable property. He died leaving a son surviving him. In a 
suit by oue of the daughters to recover the amount of the legacy from the 
estate of the testator, 

Held, that the legacies were directed to be paid by the testator out of pro- 
perty which he had no power to dispose of by will 

Vitla Butten v. YamenammaW followed. Hanmantapa w Jlruba'd-i aial 
Bachoo V. Manl'orehai^^^ distinguished. 

SECOiSTD Afipeal against tlie decision of 0. Fawcett, 
District Judge o£ Poona, confirming the decree passed 
by Y. X. Navaratna, Subordinate Judge of Jnnnar. 

■ The facts of the case were as follows One Pandhari- 
nath Ramchandra (defendant’s father-in-law) made a 
will dated the 18th September 1887 by which he ap- 
pointed four persons as administrators of his estate 
during the minority of his only son Shankar and 
directed Rs. 6,001 to be paid to his sister and Rs. 2,001 to 
each of his three daughters and he f arther mentioned that 
the amount directed to be paid to the daughters, should 
be credited to their respective names in the accounts and 
they should be paid interest every year at S per cent, 
and that on their attaining majority the administrators 
should pay the said amount for jnstiflable purposes. 
The said Pandharinath died on 18th January 1888 and 
the persons mentioned in the will were appointed guardi- 
ans of the estate of the minor Shankar. Later on 
Shankar died a minor and the defendant succeeded to 
his estate. Bakuhai, one of the daughters of the testa- 
tor, then made an application to the District Court for a 
direction to the guardians of the defendant’s property 
to pay her the amount directed to be given to her by 
the will. The guardians opposed the application. The 
Court thereupon rejected the application and referred 
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the applicant to a regular suit. Bakubai, however, 
having died the present plaintiff as her heir brought 
the suit to recover the amount of the legacy. 

The defendant contended that the deceased Pandhari- 
nath had no power to make a will ; that the will ceased 
to liave any etfect on the death of defendant’s husband 
and the defendant succeeded to the property in her 
own riglit ; that the will was void and inoperative. 

The Subordinate Judge was of opinion that a Hindu 
father could devise by will property which he would 
have alienated by way of gift mter vivos, and held 
that there was a valid disposition by way of legacy in 
favour of the testator’s daughter to which the plaintiff 
could succeed. His reasons were as follows : — 

A Hindu co-parcener cannot dispose of his share in the undivided family 
estate by simple voluntary gift or by devise without the consent of the other 
co-parceners. An exception to this rule is that a father has power to alienate 
a reastmable amount of ancestral moveables as a gift through aifection or as 
pious and reverential gifts {vide Phadiiis on Hindu Law, page 183). A gift 
of a few ornaments by the father in favour of his daughter-in-law is valid 
(1. L. R. 17 Bom. 282). In a family consisting of an uncle and nephew, the 
uncle made a gift of Rs. 20,000 to liis daughter out of the estate worth 10 
to 15 lacs and it was held tiiat the gift was binding on the nephew (I. L. R. 
29 Boiu. 51) * It has been repeatedly held by several High 

Courts and also by the Pilvy Council, that the testamentary power may be 
exercised within the limits which the law prescribes to alienations by gift inter 
that is to say, the p«.)we.r to make a gift mter vivos and the power to devise 
l>y will are co-extcusive and whatever property can be dealt with as a gift 
hUer dr os can be disposed of by will (2 Sutherland 114 at page 123), I. L R, 
22 .Mad. 383 ; 14 Bom. L. R.. 749 ; Mayne on Hindu Law, 7th edition, page 
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of the Subordinate Judge. He observed that though 
there was no doubt that Panclhaiinath had no power to ! 
dispose by gift or devise of 'his general interest in the . 
co-parcenery imoperty, under Mitakshara Law, a. father* , 
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can make a gift, within reasonable limits, of a portion 
of the moveable co-parcenery property for pious pur- 
poses or as a gift of affection. 

The defendant preferred a second appeal. 

Dhurandhar with K. H. Kelkar for the appellant 
The judgments of both the lower Coiuds are based on 
the proposition that according to Hindu Law the 
power of gifts and that of testamentary disposition are 
co-extensive. A father in a joint family can make a gift 
of ancestral moveables for certain purposes, therefore, 
he can also make a bequest of them for those purposes. 
The proposition, however, is not true in its generality. 
It has reference to self-acquisitions and not to joint 
family property. A Hindu co-parcener cannot make 
a bequest of the joint family property because at his 
death the right by survivorship is in conflict with t]ie 
right by bequest, and being prior title, takes precedence: 
see Lakshman Dada Naik v. Eamchandra Dada 
Naik^-'^ [Counsel was stopped]. 

Deiuan Bahadur G. iS. Rao for the respondent : — 
A Hindu father has an independent power of disposal 
over ancestral moveables for certain specific purposes. 
Mita. Chap. I, section i, pi. 27. He can, therefore, make 
a bequest of them for those purposes. 

[SOOTT, C. .1. : — Is there any case in which it was lield 
that a bequest of co-parcenery property could be 
made ?] 

There is no such case. But Wilkinson .J. in BaUi- 
nam v. Bivasuhramania^^ seems to suggest that a 
Hindu though unseparated can make a bequest of the 
joint family property for purposes warranted by special 
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[Scott, C. J. — But Muttusami Ayyer J. in that case 
says that the contention is not tenable inasmuch as a 
Hindu father has no testamentary power at all either 
to give legacies or make gifts out of joint property.] 

Scott, C. . 1 . ; — The first question which arises in this 
case is whether there has been a valid disposition by 
way of legacy in favour of certain female relations of 
the testator Pandharinath, for if that point is decided 
in favour of the apioellant, it will dispose of the whole 
case. The learned Judges both in the Subordinate 
Coui't and in the District Court have taken as the funda- 
mental proposition upon which the case must be decid- 
ed, that whatever property is so completely under the 
control of the testator that he may give it away in 
specie during his lifetime, he may also devise by will. 
That is the form in which the proposition is adopted by 
the Subordinate Judge. In the District Court the pro- 
position is stated as follows : “ A Hindu who is of 
sound mind, and not a minor, can by gift dispose of all 
property in which he has an absolute interest and can, 
by will, dispose of ail property which he may give away 
in his lifetime ; ” and it is said that because the author 
of the Mitakshara states that “ it is a settled point, that 
although j)roperty in the paternal or ancestral estate is 
by birth, the father has independent power in the dis- 
]posal of effects other than immoveables, for indispens- 
able acts of duty and for purposes prescribed by text 
of law, as gifts through affection, support of the family, 
relief from distress, and so forth,” the testator here had 
130 wer by way of affection to make legacies in favour of 
his female relations out of what was admittedly ances- 
tral property. There is, so. far as we are aware, ho 
decided case in which it has been held that the power 
of a Hindu father stated in pi. 27, Chap. 1, section 1 of 
the Mitakshara, above referred: to, enables him : for the 
purposes therein .mentioned to dispose. ,of ^aceskmX pro- 
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perty, even thougli not immoveable, (ly will. On the 
other hand, it has been decided by the Madras High 
Court, one of the Judges being Mr. .Iiistiee Mnttusaini 
Ayyar, that a legacy cannot be treated as an executory 
gift made for religious uses : see Bafhnam v. S/ra- 
subramania^^^ and that was based upon an earlier 
decision in Vitla Butten v. Yametiamma''^ , where it 
was held that a member of an undivided family cannot 
bequeath even his own share of the joint property, be- 
cause at the moment of death the right by survivorship 
is in conflict with the right by bequest, and the title by 
survivorship being the prior title, takes precedence to the 
exclusion of that by bequest. This point was consider- 
ed by the Privy Council in Laksliman Dacia Naik 
V. Ramchanclra Dacia NaiJcY^, where it was said : “It 
has been ingeniously argued that partial effect ought to 
be given to the will by treating it as a disposition of 
the one-third undivided share in tlie property to which 
the father was entitled in his lifetime... and the learned 
counsel for the appellant have insisted that it follows as 
a necessary consequence (from the power of alienation by 
gift inter vivos) that such a share may be disposed of by 
will, because the authorities which engrafted the testa- 
mentary power upon the Hindu Law have treated a 
devise as a gift to take effect on the testator’s death, some 
of them affirming the broad proposition that what a man 
can give by act inter vivos he may give by will.” Refer- 
ence is then made to the case of Vitla Butten v. 
Y emefimnma^*^ , above refeiTed to, the reason of that 
decision being stated to be that “ the co-parcener’s 
power of alienation is founded on his right to a partition; 
that that right dies with him ; and that, the title of his 
co-sharers by survivorship vesting in them at the 
moment of his death, there remains nothing upon 
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which, the will can operate.” Their Lordships con- 
clude the discussion of the question in these terms : 
“ The qaestion, therefore, is not so much whether an 
admitted principle of Hindu Law shall be canned out to 
its apprently logical consequences, as what are the limits 
of an exceptional doctrine established by modern juris- 
prudence. Their Lordships do not think it necessary to 
decide between the conflicting authorities of the Bom- 
l)ay and the Madras High Courts in respect of aliena- 
tions by gift, because they are of opinion that the 
principles uioon which the Madras Court has decided 
against the power of alienation by will are sound, and 
sufficient to support that decision.” 

It is admitted by the learned pleader for the res- 
pondent that none of the cases referred to by the learn- 
ed Judge as instances of gifts falling within the power 
stated in j)!. 27, Chap. 1, section 1 of the Mitakshara are 
cases of testamentary disposition. In Hanniatifapa v. 
Jivuhai'^'^, which was referred to by the same learned 
pleader; the disposition wafbygift intef vivos, 
decision in Bachoo v. Mankorehoi!^'^, affirmed in appeal by 
the Privy Councib®\ was a case in which the gift had been 
made before the death of the testator. We are, there- 
fore, of opinion that the decision of the lower appel- 
late Court cannot be supported. The legacies were 
directed to be paid by the testator out of property 
which he had no power to dispose of by will. We, 
therefore, reverse the decree of the lower appellate 
Court and dismiss the suit. We think that under the 
circumstances the parties should bear their own costs. 

Decree reversed. 

■ ..... J. G. E.-'V;,"’ 

a) (1900) 24 Bom. '647. 

W(1 904) 29 Bom. .51. W (1907).31 .Btem. 373. ; . 
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APPELLATE^CIVIL. 

Before Sir Basil Scott, Kt., Chief Justice, and 2h\ Justice Blmh, 

-The : municipality -HF ■■ RATNAGIBI (0BIGlNAL'DBFE2^DANT),,,APFELEANm: 

■IL' YASUDEO BALKRISHNA.' ■ LOTLIKAE (oeioinal Plaintiff), iiES*. 

POND ENT * 

District Municipal Act {Bom, Act III of 1901), sections 10 and 16 7-^^ 

Dismissal of a Municipal Office) — Suit for damages for wrongful dismissal. 

When a District Municipality exercising the power given to it by the District 
Municipal Act (Bom. Act III of 1901) or the statutory rules made under the 
Act, dismisses an officer of the Municipality, that is an act done or purporting 
to have been done in pursuance of the Act within the meaning of section 167. 

Appeal against tLe order passed by M. B. Tyabji, 
District Jndge of Ratnagiri, reversing the order made by 
K. B. Wassoodev, Assistant Judge of Ratnagiri. 

Suit for damages. 

Plaintilf who was the Municipal Secretary of the 
Ratnagiri Municipality sued to recover Rs. 1,100 as 
damages for wrongful dismissal from service. The 
Municipal administration was the subject of constant 
complaints from Government Officers and the Govern- 
ment on 10th October 1910 issued the following order: 
“the Mnnicipaiity should be asked to dismiss the pre- 
sent Secretary at once.” The Collector tlien forwarded 
the resolutions to the Municipality on 6rd November 
1910. The Municipality, thereuj)on, called a meeting 
on 10th November 1910 and unanimously resolved to 
dismiss the Secre tary- on that date. The plain tiff was 
accordingly apprised on the 11th November of the fact of 
his dismissal and he handed over the charge of his 
office. Subsequently he applied to the Municipality to 
reconsider his case as the order of dismissal was illegal 
inasmuch as it was not in conformity with Rule 103 
in which it was enacted that “ no officer shall be dis- 

® App^ Jib. t®. of 19 14. from. order. 
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missed without reasonable oj)portunity being given him 
of being heard in his defence. Any written defence 
tendered shall be recorded and a written order shall 
be passed thereon.” On the 20th of July 1912 the Muni- 
cipality recorded a I’esolution to the following effect 
“ proper steps be taken and his proposal may then be 
coHsidered.” On the 11th October 1912 after reading 
the plaintifiPs reply the Municipality passed a resolu- 
tion declining to interfere and confirmed their former 
resolution of dismissal. The pdaintifif alleged that his 
dismissal really took place on the 11th October 1912 and 
ijiis suit which was filed on 8th April 1913 was in time 
according to section 167 of the District Municipal Act 
(Bom. Act III of 1901). 

The defendant Municipality denied the charge of 
wrongful dismissal and pleaded in defence that the 
plaintiff's suit was barred by section 167 of the District ' 
Municipal Act and Article 2 of Schedule I of the Limita- 
tion Act (IX of 1908). 

The Assistant Judge held that the act complained of 
was done in pursuance of the Municipal Act when the 
Municipality gaA’’e orders of dismissal to the plaintiff on 
the 11th. November 1910, and that, therefore, the suit 
was out of time under section 167 of the Act. 

On appeal to the District Judge that decision was re- 
versed and the case was remanded for hearing on meiits. 
Against the order of the District Judge the Municipality 
appealed to the High Court. 

D. A. Khare for the appellant. 

<T. K. Parekh for the I’espondent. ( 

Scott, C. J.: — This was a suit filed by the plaintiff, 
who was formerly the Municipal Secretaiy of the Ratna- 
' giri Municipality, against that Municipality, claiming , 
damages for wrongful dismissal. The learned Assistant ; 
■ Judge held that the suit was barred by limitation under • 
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the provisions of section 167 of the District Municipal 
Act. That section provides that 

“ No suit shall be commenced against any Municipality for au ything 

done, or purpoi'tiiig to have been done, in pursuance of this Act, with(.;iit 
to such Municipality.i,.....one month’s previous notice in writing of tin- intondedl 
suit and of the cause thereof, nor after six niontlis from tiic date ot the act 
complained of.” 

Tlie snit was instituted more than six months after 
the dismissal of the plaintiff hy the Municipality, and 
the question raised in the preliminary issue was whether 
the dismissal was something done, or purporting to 
have been done in pursuance of the Act. The learned 
Assistant Judge held that it was done in pursuance of 
the Municipal Act, and that, therefore, the snit was out 
||ii|i3^eC: L CV'V ' : > ■: ^ V' " ■ 

On appeal to the District .Judge that decision was re- 
versed and the case was remanded for hearing on the 
merits. The learned District Judge said ; — 

“ I hold that section 167 of the Municipal Act does not cover this case. 
That section is applicable in cases relating to anything dono? or purporting to 
have been done in pursuance of the Act. The tost to be applied is not tlie 
nature of the suit or the subject matter, but whether the cause of action was or 
was not connected with the exercise of the statutory powers conferred upon 
the Municipality. The employment and dismissal of servants are not acts done 
in pursuance of the Act within the meaning of this section.” 

We are unable to agree with that decision. Secfcio.ii 
46 of the District Municipal Act (Born. Act III of 1901) 
provides that: — 

“ Every Municipality shall, as soon as conveniently may he after the consti- 
tution thereof, make and may fi*om time to time alter or rescind rules, but nut .so 

as to render them inconsistent with this Act determining the staff of ofHcers 

and servants to be employed by the Municipality and tlie respective designa- 
tions, duties <&c.,.of such officers and servants and subject to tlie pro- 

fusions of section 184, determining the mode and conditions of a])|>oiriting, 
punishing or dismissing any such officer or servant.” 

Section 2 of the Act provides that all Municipalities 
constituted and ndeS Cmade under the repealed District 
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Mmiicipal Acts of 1873 and 1884 shall, so far as may be, 1915. 

be deemed to have been constituted and made under Thk ' 
this Act. Therefore, the rules which were in force at 
the time of the dismissal, which were rules made under Ratnagiri . 
the Act of 1884, must be deemed to have been made in vasudfo 
pursuance of the duty cast upon the Municipality under Balkkishna. 
section 46 of the Municipal Act of 1901. 

Now ]nle 98 of the rules of 1884 provides that “ the 
Municipality alone shall have power to appoint, reduce 
oi‘ dismiss the Municipal Secretary,” and certain earlier 
rules, namely, 77 and following rules, prescribe that the 
Secretary shall be one of the staff of officers to be em- 
ployed by the Municipality, and define his duties. The 
Municipality, therefore, have the power and the duty 
in a proper case to dismiss the Municipal Seci’etary. 

That duty is imposed upon them, and that power is 
given to them by the Act or the statutory rules deemed 
to be made under the Act. That being so, when they ex- 
ercised such power by purporting to dismiss this Secre- 
tary, that is, in our opinion, an act done or purj)orting 
to have been done in pursuance of the Act within the 
meaning of section 167. It does not appear to us that 
the decisions referred to in argument, namely Myers v. 

Bradford Corpoi-afion^^^ or Lyles v. Southend-on-Sea. 

Corporation give us any assistance in the decision 
of the particular question before us. We, therefore, set 
aside the order of remand, and restore the decree of dis- 
missal passed by the Assistant Judge with costs 
throughout. 


Order set aside. 
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Before Sir Basil Scott, Kt,, Chief Justice, Mr, Justice Batchelor, Mr. JusUce 
Macleod, Mr. Justice Shah and Mr, Justice Hayward. 

NARAYAN VITHAL SAMAN C, Applicant, r. JANiaBAI ko-M HITAI^AM 
SAMANT AND OTHERS, OPPONENTS.'" 

High Courts Act (24 & 2o Victoria, chapter 104), sections 3, 9 and IS — 
Amended Letters Patent, clauses 11 and 26 — High Court Rules, Original 
Side, Rule 62f — High Court Rules, Appellate Side Rules 1 and o — Single 
Judge sitting on the Original Side of the High Court— Power to stay suit 
, pending before a Subordinate Judges Court in the mofimll. 

It is not competent to a single Judge of the Bombay High Court, exer- 
cising the ordinary original civil jurisdiction of the Court, to stay the hearing 
of a suit pending for trial in a Subordinate Judge’s Court in the niofussil, 
' unless authorised so to do by rules. 

Per Maclbod J. — A single Judge sitting on the Original Side of the High 
Court is competent to restrain the parties in a suit before him from pi-oceedin«’ 
^vith a suit in a Sub-Judge’s Court in the mofnssil, and so in effect stay the 
proceedings. 

This was an application for transfer of a suit pending 
on the Original Side of the Bombay High Court to the 
Court of the First Class Subordinate Judge at 
Eatnagiri. 

The applicant’s brother Sitarain deposited in 1901 a 
sum of Rs. 8,000 with opponents Nos. 3 and 4,- and a 
sura of Rs. 1,400 with opponent No. 5 at Mai wan. 
Before starting on a pilgrimage Sitarain made a will in 
1902, whereby he bequeathed his property to his 

Civil Application No. 55 of 1915. 
t The rule runs as follows ; — 

Bulb 62. — xAny Judge of the High Court may, subject to any rules of 
Court, exercise in Court or in Chambers all or any part of the jurisdiction 
vested in the High Court on its Original Side, 
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nephews, Vithal and Balkrishna (son of applicant) ; 
allowed a definite amount of maintenance to his wife 
Jankibai (oi^ponent No. 1) ; and appointed opponents 
Nos. 3 to 6 as executors of the will. Sitaram was not 
heard of since he went on the pilgrimage. 

On the 17th January 1913, opponent No. 1, through her 
constituted attorney opponent No. 2, took out letters of 
administration to the estate of Sitaram. 

Opijonent No. 3 filed an interpleader suit in the Court of 
the First Class Subordinate Judge at Eatuagiri, against 
the petitioner and the opponents. Shortly afterwards, 
oj)ponents Nos. 1 and 2 filed Suit No. 246 of 1913 on the 
Original Side of the Bombay High Court against 
opponents Nos. 3 and 4 to recover Es. 14,940 odd. This was 
followed by two more suits. One of them. Suit No. 319 
of 1913, was instituted by the applicant against the 
opponents, in the Court of the First Class Subordi- 
nate Judge at Eatnagiri, to establish his claim to the 
property left by Sitaram. The applicant’s son 
Balkrishna brought another suit (No. 321 of 1913) in 
the same Court, to establish his right under Sitaram’s 
will. 

On the 4th September 1914, opponents Nos. 1 and 2 
compromised the claim in the High Court suit with 
opponent No. 3 at Es. 10,000. The interpleader suit was 
consequently dismissed. 

The opponents Nos. 1 and 2 next applied, on the 9th 
October 1914, on the Appellate Side of the Bombay 
High Court, for transferring Eatnagiri Suits Nos. 319 i 
and 321 of 1913 to the Original Side of the High Court. 
This ai>plication was rejected. ■: 

On the 14th November 1914, opponents Nos. 1 and '2; , 
apifiied to the High Court to make the applicant and 
opponents Nos. 5 to 9 as party defendants to, the Mlgh 
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1915 . Court Suit No. 246 of 1913. Tlie application wa.s granted. 

' NA-KAtliT" Opponents Nos. 1 and 2 next obtained a rale against the 
Ilu^l applicant and others calling upon them to show cause 
Ratnagiri ■ suits- should not he stayed- pending 
; Jankibai. disposal of the High Court sirit. This rule was 

made absolute on the 21st December 1914. 

The applicant filed the present apxdication on the 
Appellate Side of the Bombay High Court, on tlie 25th 
January 1915, praying “that the Suit No. 216 of 1913 
filed on the Original Side of the High Court be 
transferred to the file of the First Class Subordinate 
Judge’s Court at Ratnagiri and consolidated with twm 
; , Suits Nos. 319 of 1913 and 821 of 1913 now pending in 
that Court. ” 

The application was heard by Scott 0. J. and Batche- 
lor J. when their Lordships referred the following 
question to a Full Bench : — 

“ Whether it is competent to a single Judge of this 
Court, exercising the ordinary original civil jurisdiction 
of the Court, to stay the liearing of a suit xiending for 
trial in a Sxrbordinate Judge’s Court in the mofussil 
unless authorized so to do by rule ? ” 

The referring judgment was as follows 

Scott, C. J.: — The applicants pray that a suit insti- 
tuted and now partly tried on the Original Side of tlie 
High Court may be removed for trial to the Court of 
the Subordinate Judge of Ratnagm along with certain 
other suits now depending between parties to the 
Original Side suit in the Court at Ratnagiri. 

The reason of the application which is of a very 
unusual nature rests upon the necessity to which the 
applicants in Ratnagiiu have been reduced by an order 
[ in the Original Side suit passed by a single Judge 
staying the suits in, the Ratnagiri Court. 
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It. is contended, by the applicants that the ovdev was 
ultra vire^ and shonld be disregai’ded and a decision i 
to that effect would satisfy them as it would enable 
them to proceed with their suits. ^ 

It is clear beja^nd argument that the High Court can 
stay the hearing of a suit in a Subordinate Court, but 
the cpiestion is whether any Judge sitting alone is 
entitled thus to exercise the functions of the High 
Court in its Appellate .Jurisdiction. 

The High Court is established by Royal Jjetters 
Patent under 21 & 2.5 Viet., Ch. 104. Section 2 of that 
Statute provides that the High Courts respectively shall 
consist of a Chief Justice and a limited number of 
.Judges. Under section 9 each High Court is to have 
and exercise such Jurisdiction as the Crown by Letters 
Patent may grant and direct and, unless otherwi.se 
directed, all jurisdiction and power and authority of 
the old Supreme and Sudder Courts. 

The only provision for delegation by the High Court 
of the exercise of its Original and Appellate Jurisdic- 
tions by one or more Judges or Benches of Judges is 
contained in section 13. 

Such delegation is to be effected by rule. 

Wlieie the rule empowers a single .ludge or a Bench, 
of two .Judges to exercise any of the Jurisdiction.s of the 
High Court such .Judge and .Judges become the Com- 
mittees of the High Court to the extent to which the 
.rule empiowers him or them, to act. 

In accordance with the statutory authority the High 
Court has .since long provided for the exercise of 
jurisdiction by such Committees. ■ ■ 

Rule 1, Chapter I of the Appellate Side Rules, say.s - 
“ The Civil awl Criminal Jurisdiction of the Court on, ,, , 
the Appellate Side .shall, except in cases where , it 1^:,,^:^ 
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ofclierwiss provided for by these rales or ordered by 
tlie Chief Justice, be exercised by a Division Court 
consisting of two Judges. ” 

Rules 2 and S enuinerate the Appellate Side uiatters 
which may be disposed of by a single Judge. 

Rule 5 states that applications for the transfer of suits 
from Civil Courts in the mofnssil to the High Court 
under section 24 of the Civil Procedure Code sha,l 1 be 
made to, and disposed of by, a Division Court of twm 
Judges and when the application is granted the record 
and proceedings, shall be sent to the Original Side 
where the suit will be tried. 

It is noteworthy that such an application was made 
to a Division Bench of the Appellate Side by the 
present opponents for the transfer of the Ratnagiri suits 
under section 24 but it was rejected and after such 
rejection a single Judge of the Original Side passed an 
order staying the further hearing of the suits. 

It is, we think, clear that such an order appertains to 
the Appellate, and not to the Original Jurisdiction of 
the High Court; and the contention that this jurisdiction 
may be exercised by a single Judge charged wdth the 
exercise of Original Jurisdiction, appears to us to be 
exposed to doubt. The only cited authority in favour 
of tills contention is to be found in the judgment of 
Phear J. in The Queen v. Ameer Khan^^\ where tliar 
learned Judge held that a single Judge, sitting on the 
Original Side of the Coui’t, had power to entertain an 
application for the removal of a criminal case from a 
mofnssil Court to the High Court in the exercise of the 
latter Court’s Extraordinary Original Criminal Jurisdic- 
tion. It is true that this judgment was referred to 
with approval by Batty J. in a criminal case {EmxMror v. 
JBobert which came up to this High Court from 
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Aden, but the reference was made in apparent ignorance 
of Rule 6 of the Appellate Side Rules which provides 
that applications for the withdrawal of a criminal ease 
to the High Court for trial shall be made to, and 
disposed of by, tlie Division Court to whicli Criminal 
Appellate business is allotted. And, in considej'ing the 
effect of such a rule upon the present question, we 
have to reckon with the view taken l)y a Judge of this 
Court in Maganlal v. The Bomhay Co. Ltd.^^\ where 
Tyabji J. held that a single Judge’s power to exercise the 
fiinetions of the High Court was limited to the cases 
where, by the Rules of the High Court, the exercise of 
such functions was entrusted to the single Judge. If 
this view is sound, it suggests further that the true 
princljile is that the jurisdiction of the High Court is 
propeiij^ exercisable by the High Court alone, as a 
body, except in so far as the exercise of such jurisdiction 
has beeir committed by lawful delegation to some, or to 
one, of the Judges composing the Court. 

But as the matter is of considerable practical import- 
ance and appears to be involved in much uncertainty 
of judicial opinioji, we think it desirable tliat a 
reference should be made to a Pull Bench. Tlie question ’ 
reh'rred will be whether it is competent to a single 
Judge of this Court, exercising the ordinary original 
civil jurisdiction of tlie Court, to stay the hearing of a 
suit pending for trial in a Subordinate Judge’s Court in 
the mofussil unless authorised so to do by rule. 

On the 2nd .July 1914, the reference was heard by 
Scott 0. J. and Batchelor, Macleod, Shah and 
Hayw^ard, JJ. 

Cot/aji, 'With A. C. Desai, md JSiralal ^ Co., for the ;,:; 
applicant. 
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1915 . Kanga and Mulla, with Ardefiliir Hormasji, Dni- 

Naiu^n' Shaw ^ Go., for opponent No. 2. 

IvMANT P. B. Shingne, for opponent No. 3. 

JiiNKlBAL iT. iV. iToya/i, for opponent No. 5. 

(j^yyafi-.—We submit that the answer to the ciuestiou 


referred must be in the negative. 

Section 9 of the Charter Act (24 &o. 2a Vic. c., 1U4) 
enacts that the High Court is to have and exercise all 
such jurisdiction as the Crown by Letters Patent ma^ 
grant and direct. Section 13 enacts that the exeioisc b^ 
one or more .Judges, of the original or appellate juris- 
diction of the High Court is to be governed by rules to 
be made by the High Court. The Amended Letters 
Patent,- clauses 12 to 1.6 grant and declare the powers 
which the ‘High Court’ is to exercise. Clause 36 
declares the powers of single Judges and Division 
Courts ; and appears under the heading of “ Powers of 
single Judges and Division Courts.” The result of 
reading clause 36 of the Amended Letters Patent with 
sections 9 and 13 of the Charter Act is that the juris- 
diction of the High Court is properly exercisable by the 
High Court alone as a body, except in so far as the 
exercise of such jurisdiction is lawfully delegated to 
some or to one of the Judges composing the Court. 
Where the Judges of whom the High Court is composed 
are numerous, it is obvious that there should be a 
division of the functions which the High Court is 
established to perform. Such division of functions is 
provided for under section 13 of the Charter Act and 
clause 36 of the Amended Letters Patent. But no 
Bench can assume the performance of functions not 
assigned to it, or assume performance of functions 
expressly assigned to another Bench. 

' ’ [ Batoheloe, J.;-4^plause 36 declares : “ Any function - 
which is hereby direct^ to ' be performed by the said 
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High Court of Judicature at Bombay in the exercise of 
its original or appellate juiusdiction, may be performed 
by any Judge or any Division Court thereof, appointed 
or constituted for such purpose... ” ] 

The reference is to sections 13 and 14 of the Charter 
Act. 

Our High Court has framed I’ules for the exercise of 
the power of removal of suits from mofussil Courts. 
See Rules 1 and 5® of the Appellate Side Rules ; and 
Rule 28t of the Original Side Rules. Under these Rules, 
an application for transfer of suit from the mofussil 
Court to the High Court must first be made to the 
Division Bench on the Appellate Side ; and when an 
order is made, the papers in such suit are finally 
forwarded to the original side of the High Court. 

The function in qxxestion here is the directing a 
mofussil Court to stay a suit pending before it. The 
Rules clearlj" saj^ to whom this function is assigned. 
A single Judge sitting on the Original Side is not 
appointed or constituted for this purpose (clause 36). _ 

The view that a single Judge’s power to exercise the 
functions of the High Court is limited to the cases 


Rule 1. — Tlie Civil ami Criminal Jurisdiction of the Court on the 
Appellate Side shall except in cases where it is othenvise provided for by 
these rules or ordered by the Ciiief Justice, be exercised by a Division Court 

consisting of two Judges. 

Rule .5. — Applications for the transfer of suits from Civil Courts in the 
mofussil to the Higli Court under section 24 shall be made to, and diposed of 
by, a. Division Court, When the application is granted, the record and 
procec.dings shall be sent to the Origmal Side, where the suit will be tried. , / 

t Rule 28 —When an order is made by the High Court, Appellate Side, 
under the Extraordinary Civil Jurisdiction for the removal of a suit from any 
Subordinate Court, the Registrar, High Court, Appellate Side, shall transfer 
the papers in such suit when received, to the Prothonotary, who sliall _|;reat’' 
the suit IIS a suit hied on the Original Side, ^ ^ - ’V. 

„v , , ' 
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1915 ! where by the Rules the exercise of sucli functions was 
X tBi TAw" entrusted to a single Judge seems to have always been 
ViTHAL adopted by our High Court. There is no decided case 

AMANT expressly on this point ; but there are expressions of 

.lANKiBAt. opinion by different Judges wdiich strengthen my 
contention. 

In Achratlal Girdharlal v. The Chizerat Spinning 
and Weaving Company Limited^^^, an application was 
made for the transfer of a suit from the file of the First 
Class Subordinate Judge of Ahmedabad to the High 
Court. Their Lordships there said : “ An application, 
such as this is, for the transfer of a suit from a Mofussil 
Court may be regarded as one made to this Court in its 
original jurisdiction, and according to sections 13 
and 14 of the High Court’s Act (24 & 25 Vic. c., 104) 

' and the Rule, Chapter II, section 4tt, of those made 
under the statute, should be dealt with by either a 
single Judge or a Division Court constituted according 
to the determination of the Chief Justice as to the 
class of cases to be taken up by each Judge either 
singly or in a Division Court. In the present instance 
there had been no express determination by the Chief 
Justice that the .Judges of this Division Court should 
be a Division Court for the purpose of exercising tlie 
branch of the original jurisdiction which consists iu 
dealing with applications for the transfer of original 
suits ; but he has now, on the matter being I)rought to 
his notice, constituted us a Court for this purpose. 
Any question as to jurisdiction is thereby prevented.” 
If a single Judge or a Division Court is the same as tlie 
High Court and can assume jurisdiction without tlie 
aid of Rules, then there was no meaning in the objection 

w (1879) P. J., 29. , , ^ 

■ tt Section 4.— The Original. Gml .Inrisdictioii of this Court, ordinary awl 

- extraordinary, shall be exerrased by .one or more Judges sitting septu-atelv, 

, or by Division Goort, eonrtitut^ by two or more Judges. • - ' 
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raised by counsel and no necessity for the reference by 
their Lordships to the Rules. 

In Pirhhai Kkimji v. B. B. ^ G. I. Bail Oreen 
J. sitting on the Original Side directed a case there 
pending in the Bombay Court of Small Causes to be 
removed in the High Court. This particular question 
(vis., as to the power of a single Judge) was not raised 
there: but the only question discussed was whether 
the High Court had superintendence over the Bombay 
Court of Small Causes. 

In Jairamdas v. Zamenlal^, Russell J. expressed a 
doubt as to whether a single Judge on the Original 
Side could entertain an application for transfer of a 
suit from the Bombay Court of Small Causes to the 
High Court. Mr. Justice Tyabji in Maganlal v, Bom- 
bay Co. Ltcl.^'^ expressed himself clearly on the point and 
ordered a transfer. ,, , , : ; 

It is true that in Emperor v. Bobert Comley^^, Batty 
J. has observed that a single Judge of the Bombay 
High Court could direct transfer of a criminal 
case from Aden to the High Court. Rule 6§ of the 
Appellate Side Rules does not seem to have been 
brought to the notice of the Judge, He simply relied 
on The Queen v. Ameer Khan^K In the Calcutta case, no 
reference is made to clause 36 of the Amended Letters 
Patent : but the learned Judge follows the existing 
practice of the Court (pp, 248, 249). 

0) (1871) 8 Bum. H. 0. R. (0. 0. J ). 59. : 

(») (1903) 5 B,. 111. L. R. 201. . . ' 

(8) (1904) 7 Bom. L. R. 143. , ' 

“ C# (1904) ‘20 BoiiL 575, . ' ' .'r . 

(s) (1871) 7 Beil. L. B. 240. , ' , ;v 

§ I'iijLE 6. -^Applications under section 526, Ciimmai Procedure Code'^’ oi* 
tile Letters Patent for tiie withdrawal of a case to the High Court for trial shall 
Be riindt^ to, line! disposed of by, the Biyision Court to which the crimmal. ^ 
husincHs is allotted, and that Court shall' also, if it thinks it, make -the'-dirpt*-'- ’ 
tioii contemplated in section *267 of the said Code; ' - ' ■ * ‘ '' C'' 
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Where under the Rules made under the Charter Act, 
particular functions are assigned to particular’ Divisions, 
all matters relating to such functions belong exclusively 
to such particular Divisions. What the Rules do is to 
divide the functions. A particular Bench takes 
cognizance of all matters falling within that function. 
The Rules do not take away any power or Jurisdiction. 
But the exercise of that power or functions shoxild be 
exclusive. "W^ithin the exercise of these paiticulapi 
functions, the Judge does exercise the plenary powers 
of the High Court. It is confusion of thought to say 
that this leads to the diminution of Jurisdiction 
exercised by any other Bench of the Court. 

Arguing by analogy, take the case of the Supreme 
Court of Judicature in England. Prior to the 
Judicature Act of 1873 there were different 
Courts exercising different functions. All these Courts 
were, by the Judicature Court, united and consolidated 
together as one Supreme Court. Notwithstanding such 
amalgamation and consolidation, opinion still exists 
that the Probate Division is exclusively seized of the 
power of granting and revoking probates : see Williams 
on Executors, p. 210. 

' Kanga.—Om submission is that the question referred 
must be answered in the affirmative. 

Every Judge of the High Court has Jurisdiction to 
exercise the full powers of the High Court and the 
Rules framed by the High Court apportioning the busi- 
ness ’cannot take away such a power. Farther, each 
Judge of the High Court is the High Court and has 
Jurisdiction to exercise the full powers' of the High 
Court unless limited by Rules. Again, if there are no 
Rules it cannot be said that an order for stay appertains 
to the appellate jiiHsdiction. In the. absence of any 
Rule it does apper^m -to Court which may 


VOL. XXXIX.] BOMBAY SERIES. 

mean any .Judge or the full Court, that is, all the .Judges 
of the High Court. 

There are no Rules framed by the High Court as 
regards staying of suits in the mofussil Courts. It 
cannot, therefore, be contended that the order for stay 
of such suits aj)pertains to the appellate jurisdiction. 
Tlie order for stay appertains to the full Court : all the 
.1 udges together can alone stay the suit in absence of 
Rules. 

Fh’.st, then, each .Judge has jurisdiction to exercise 
all the powers of the Higli Court ; and any order which 
the High Court can pass, can be passed also by any 
.Judge of the High Court. Section 2 of the Charter Act 
deals with constitution of the High Court ; and enacts 
that it shall consist of the Chief Justice and a certain 
number of Judges. Section 9 refers to jurisdiction and 
powers of the High Court : it vests every jurisdiction 
in the High Court ; and it invests the High Court with 
the jurisdiction and powers exercised by the Supreme 
Court. Every Judge of the Supreme Court had the 
l)ower to exercise all tlie powers of the Supreme Court : 
for it is expressly ordained in the Supi’eme Court 
Charter : — “ And we do further will and ordain, that all 
tile Judgments, Rules, Orders, and Acts of authority of 
power whatsoever, to be made or done by the said Supreme 
Court of Judicature at Bombay, shall be made or done 
by and. with the concurrence of the said three Judges, 
or so many or such one of them as shall be on such 
occasions 3 ,‘espectiveiy, assembled or sitting as a Court, 
or of the major part of them so assembled and sitting. 
Thus, the judgment of the single Judge is the judg- 
ment of the High Court : and the order that each Judge 
passes is the order of the High Court. ; 

Section deals with the mode of the. exorcise. ;bf:, the 
Original and Appellate Jurisdiction by the Higlij’^hiirt'; 
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1915. that is, the High Court may, by its Rules, provide for 
"naraya^ the exercise of the Original and Appellate Jurisdiction 
ViTHAi- vested in the High Court. This section does not take 

v. away the jurisdiction conferred by section 9. It, can- 

,iASKiB.Ai. taken away by the Rules framed by (he 

High Court. They are only meant for ad min ist,raiivc 
convenience. The object of t.he Rules is not to inakt> 
several Judges with limited jurisdiction ; but to ensure 
expeditious and effective despatch of judicial 
business. 

It is not correct to say that by Rule you can make 
each Judge a High Court ; and that without the Rules 
each Judge is not a High Court. If the argument of the 
other side is correct, it would come todhis, that the effect 
of the Rules is to confer on each particular Bench of the 
High Court a x^ortion of the jurisdiction of the High 
Court. The High Court rarelj^ acts as a whole. If then 
the High Court means all the Judges put togetJier the 
result is that we have a group of Courts of iinx)erfect 
limited jurisdiction. 

The intention of the legislature seems to be that each 
Judge has jurisdiction to exercise all the xjowers of the 
High Court. The mode in which tliose p(nvers jire 
exercised is shown by Rules. Otiierwise, tl)ej‘c is jio 
meaning in the last words of section 16. The Rules 
cannot limit the jurisdiction whicli is conferred by the 
Ci’own on the High Court. The judicial validity of 
acts done by each Judge, if hona fide, cannot depend 
upon whether the particular matter lies within the 
limits of that Judge by rule of ax)portionraent. 

Clause 36 of the Amended Letters Patent is only an 
enabling section. It does , not confer or take awav 
jurisdiction., Thg first part of the clause seems to be a 
preliminary to the second part. , • , 
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[ Scott, 0. J. : — If you look at the Oi'igiual Letters 
Patent, you will find that the second portion of the 
clause ba.s been .subsequently added. ] 

In AcTirotlal Girclharlal v. The Guserat Spinning 
and eavhig Gompayiy LimitedA'^ , the application was 

heard by a Special Bench appointed by the Chief 
Justice. In Pirhhai Khimji v. B. B. t^- C. I. Rail. Co.^^\ 
the transfer of suit applied for was from the Presidency 
Court of Sniall Causes to the Bombay High Court. 
The decision m Ja Ira mdas r. Zaiitenlal^^ Iislh been 
(li.ssen ted from by tlie Calcutta High Court in Rash 
Beharg Deg v. Bhmvani Churn Bhose^^'> and Mungle 
Chand y. Gopal Rand^K In Geffert v. Ruckchand Mo- 
hla^\ an application was made to a single Judge on the 
Original Side for having a suit filed in the High Court 
stayed and the plaint returned for prosecution to the 
mofussil Court. • v 

Secondly, we submit tliat each Judge of the High 
Court is the High Court, and can exercise tire functions 
of the High Court unless limited by Rules. In the 
absence of any limitation by Rules what is there to 
prevent each Judge from acting as the High Court. 
When there are no Rules clause 36 of the Amended 
Letters Patent will not apply. If there ai^e no Rules 
made under clause 13 does it follow that the Original 
and Appellate Jurisdiction is to be exercised by the Full , 
Court ‘i 

[ Scott, C. J. : — Jurisdiction in the abstract is divided 
broadly into Original and Appellate., If the Original : 
Jurisdiction is defined expressly, the rest is Appellate . 
Jurisdiction.] 
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1915. The division of Jnnsdiction into Oi-igiiial and 

' nabayan Appellate is not exhaustive : and it does not necessarily 

ViTHAL follow that everything that cannot be taken ii]> on the 

SAMANr Original Side can be taken up on the Appellate Side. 

Jankibak jf Oie Original Jurisdiction is to be confined to Avliat is 

expressly mentioned, how can a Judge sitting on the 
Original Side take cognizance of the Jjunacy and other 
proceedings ? 

The power of staying suits is given neitlier by the 
i Charter Act nor by the Letters Patent. It is the 
inherent jurisdiction of the High Court. Under 
section 151 of the Civil Procedure Code each Judge of 
the High Court will have the whole of the powers of 
the High Court. Section 13 of the Charter Act provides 
for “ the exercise of jurisdiction. ” Civil Procedure 
Code, section 115, shows that “ exercise of jurisdiction ” 
is not the same as “ jurisdiction. ” There is a distinction 
between want of jurisdiction and irregular exercise of 
jurisdiction. In the present case all that can be said 
at the most is that the single Judge has exercised his 
jurisdiction with irregularity, only if there is a rule to 
that effect. 

Logically, if each Judge is not the High Court and if 
each Judge has a portion of the Jurisdiction of the 
High Court conferred on him by Rules, then it follows 
that each Appeal Court also has a portion of the 
Jurisdiction conferred on it and hence in the absence 
of Rules an order for stay or transfer or other acts of 
similar nature should be by the Pull Court, that is, all 
the Judges. 

In England, notwithstanding the division of several 
Jurisdictions of the High Court, there are cases to show 
that if an admiralty suit is filed after the Judicature 
Act in the King’s Behch Division, that Court has 
jurisdiction to try the suit r : 

U-'' r;«»J;:g88§)f3.p;'B. 105. ^ 
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Coyaji, in reply Looking to all the provisions of 
tlie Amended Letters Patent, it appears the powers are 
all conferred on the High Court. Clause 40 differenti- 
ates between High Court and single Judges of the 
High Court. 

There are no Rules for staying suits pending in the 
mo fuss il Courts. Rule 1 of the Appellate Side Rules 
is suOiciently comprehensive to include such a power. 
TJie phrase “ Appellate Jurisdiction ” in the Charter 
Act and tlie Lettei'S Patent is not strictly confined to 
Ap])eliate Siile matters ; it includes powers of revision : 
see Ah(b(l Karim v. Municipal Officer, Aderfi^ 
In tl)e a])sence of Rules, the power of staying suits 
would rest with the whole High Court. It cannot rest 
witli a single Judge. If such Judge attempted to ' 
exorcise it, it would be beyond his powers. v. 

Section ir>l of the Civil Procedure Code is a com- 
prehensive section, which declares jurisdiction not only 
in the High Court, but all Courts. ; 

The two Calcutta cases referred to are clearly 
distinguisliahle. The Judges in those cases were 
e.xei'eising jiei-sonai jurisdiction on the parties before 
t hem. 

W'iiere a single Judge stays a suit pending in the 
morussil Court, lie is really exercising jurisdiction on 
t lie mofussii Court. 

Kaaya rthluTed to Tliralal v. Bai • , 

C. A. T. 

Batciielor, J.; — Tlie question referred to the Pull 
ilemdi should, in my opinion, be answered in the nega- ’ 
live. ■ ■ ■ , . v, -h,,. 

'J’he jurisdiction of this Court, and of the Judges com- . 
]K)sing the Court, is determined by the Statute .24 & J5 ' 

- 'U ( 1 27 Bv.ni. 575. . , C 897). 22 Bora; -891.] ' .■ ' ' '' 
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Vic., c. 104, by the Letters Patent issued thereunder 
and by the Rules framed by the Court under the autho- 
rity conferred by section 13 of the Act. section 9 of 
the Act, it is provided that the Court shall have and ex- 
ercise all such jurisdiction as Her Majestj^' may by 
Letters Patent grant and direct. Priinarilj^ therefore, 
it is upon the Court that the jurisdiction is conferred, 
and section 2 of the Act p’^ovides that the Court shall 
consist of a Chief Justice and as many Judges, not ex- 
ceeding fifteen, as Her Majesty may appoint. Section 13 
empowers the Court by its own Rules to “x’l^’ovide for 
the exercise, by one or more Judges, or by Division 
Courts constituted by two or more Judges...of the origi- 
nal and appellate jurisdiction vested in such Court, in 
, such manner as may appear to such Court to be conveni- 
■ . eht for the due administration of justice. ” In the 
exercise of this power this Court has made Rules for the 
exercise of jurisdiction by the .Tnclges botli on the Origin- 
al and the Appellate Side. 

The intent and effect of these provisions seem to me 
to be that the jiirisdiction conferred is conferred on the 
Court as a body: it is the Court which is to “have and 
exercise ” the jurisdiction granted : but, inasnnrch as it 
would not be “ convenient for the due administj-ation 
of justice ” that the entire Court should have to sit for 
the valid determination of every suit and appeal and 
_ application, power is given to tiie Court, to make Rules 
for the exercise of the Court’s Jurisdiction by one or-' 
ynore Judges within the limits and subject to tiie condi- 
tions prescribed by the Rules. The powers so delegated 
; would thus fix the limit within wliicli such Judge or 
Judges would be competent to exercise the Court’s 
Jurisdiction, and any order made by a Judge or Judges 
in excess of this authority would be void as beirrg be- 
, yond the Jurisdiction, which the Judge or Judges were : 
legally aiithorisedvtb exercise^^^ ^ 
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Now tlie ijarticular order with, which we are here 
concerned is an order made by a single Judge, sitting 
in the exercise of the Court’s Ordinary Original Civil 
Jurisdiction, for the stay of a suit pending in the Court 
of i he Saborcliuale Judge of Ratnagiih. But, by clauses 11 
and 3d of the Letters Patent and Rule 62 of the Original 
Side Rules of this Court, the local Jurisdiction of the 
learned Judge was confined to the Town and Island of 
Bombay. It is clear, therefore, and it was scarcely 
contested in argument, that the order under discussion 
appertains to the ApiJellate Side of the Court. The 
same result would follow if the order could properly 
be attributed to this Court’s general j)owers of superin- 
tendence conferred by section 15 of the Act, for under 
that section, the powers granted are powers of sux)erin- 
tendence over all Courts subject to this Court’s Appel- 
late Jurisdiction. This being so, the ca.se fails under 
Rule I of the Appellate Side Rules, which provides that, 
with certain exceptions not now material, the civil 
Jurisdiction of the Court on the Appellate Side shall be 
exercised by a Division Court consisting of two Judges. 

It follows, therefore, that the order now in question was 
made by the learned Judge in excess of the Jurisdic- 
tion which he was legally empowered to exercise. 

If tliat be so, it seems to me unarguable that the 
Judge acquired Jurisdiction by the mei‘e circumstance 
that the order was passed on an application made in a 
suit which the Judge had Jurisdiction to try. And as to 
the contention that substantially the same result could 
have been secured by an order in personam restraining 
some of the parties from proceeding with the Ratnagiri , 
suit, and that an order of this ntlture would have been ; 
within the Judge’s competence, it is enough to say that : 'i ; 
that is not the order which was made, or which arises ' : ; 
for consideration on the question submitted t© this 
Bench. I thiiik, therefore, that we should refrain 
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expressing any opinion as to tlie validity winch nrlghr 
attacli to any sncli order in personam, and slioiikl con- 
tent ourselves with, returning a negative answer to tlie 
question referred to ns. 

Scott, 0. J.: — I agree. : ; ' 

Shah, J.:— I agree. 

Haywaed, j.:— I agree. 

MACLEOD, J.:— The applicants presented a petition to 
a Division Bench on the Appellate Side of the Higli 
: Court praying that a Suit 246 of 1913 instituted and 
then partly tried on the Original Side of the High Court 
might he (1) removed for trial to the Court of the First 
Class Subordinate Judge of Ratnagiri, and (2) consoli- 
dated with two suits pending in that Court. 

A preliminary objection to the granting of the latter 
prayer was constituted by the fact that an order had 
been made on the 21st December 1914 in Suit 246 of 
1913 whereby the proceedings in the two suits in tlie 
Ratnagiri Court had been stayed. The applicants con- 
tended that this order was ultra vires and could, tliere- 
fore, be disregarded. If they obtained a decision to that 
effect they could proceed with their suits. 

The question, therefore, arose whether the Judge liad 
jurisdiction to make the order of the 21st December 
1914. The Division Bench being of opinion that the 
authorities on the point were conflicting u'eferred the 
following question to a Full Bench : — 

“ Whether it is competent to a single Judge of this 
Court, exercising the ordinary original civil jurisdiction 
of the Court, to stay the hearing of a suit pending for trial 
in a Subordinate .Judge’s Court in the mofussil, unless 
authorised so to do by rule.” 

I should like tq point out that the questi^ seems to 
arise not on the [application for a transfer of the High 
Court suit to the Suhpr^nate Judge’s Court, for if that 
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application were granted the snit would be transferred 
and all interlocutory orders made in the suit would go 
with it, but on the application for a consolidation of the 
suit, when transferred, with other suits pending in the 
same Subordinate Judge’s Court, since if the Subordiiiate 
Judge could not proceed with these suits, it would be of 
litth' xise consolidating another suit with them. 

There is no provision in the Civil Procedure Code for 
the consolidation of suits, but a Court has inherent 
jurisdiction under section 151 to consolidate two or 
more suits pending before it. The High Court, however, 
has no jurisdiction to entertain an original application 
for the consolidation of suits pending before a District 
Court atnl the case is still stronger when the suits are 
pentling in dilferent Coui'ts. 

The applicants have really adopted this novel proce- . 
dure in order to get rid of the order of the 21st Decem- 
ber IJll and I venture to submit that on the facts be- 
fore us anything that we may say regarding the juris- 
diction of the Judge to make that order will be obiter. 

llowt^vei' this i)oint was not taken by the opponents’ 
counsel in his argument and I therefore proceed to deal 
with the tinestion referred to us on its merits. 

I liave had the advantage of reading the judgment of 
my iH'Other Batchelor and while I am in accord with 
the greater part of it it seems to assume that the order 
in ttiicstion was a prohibition, nor can I agree that the 
<|uesl.ion is so concise and free from ambiguity as to ., 
udniit of a direct answer. For the question may refer 
to thi-ee ]iossible orders which a Judge might make; , 

A Judge sitting on the Original Side might make An 
ortlei* for u stay of proceedings at the instance of a party , 
to a suit in a Subordinate Judge’s Court. It is beyond : 
controversy that sucli an order would be without juris- 
diction. ,,'5 ^ ' '■ J-;' 
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Secondly, a Judge at tlie instance of a party in a snit 
pending before him might issue a prohibition to a Sub- 
ordinate Judge against proceeding with a suit between 
the same parties. 

Such an order would clearly be without jurisdiclion. 

Thirdly, a Judge might restrain the parties in a suit 
pending before him from proceeding with a suit in a 
Subordinate Judge’s iCourt in the mofussil. Such an 
■ order would, in my opinion, be with Jurisdiction under 
' section 151 of the Code. 

: : • in Munyle Ghand v. Q-opal Ram under the Code of 
1882, Sale J. went so far as to restrain the parties in a 
• suit before him from proceeding with a suit pending in 
the Court at Bareilly, but his attention does not seem to 
have been drawn to the provisions of section 56 of the 
Specific Relief Act. 

An order in personam to stay i)roceedings is, in effect, 
an injunction for though it may be desirable it is not 
always necessary that an order, which iDrevents the 
parties from doing certain acts, should contain the 
words ‘ enjoin ’ or ‘ restrain. ’ For instance, an order 
appointing a Receiver of certain property is also an in- 
junction restraining the parties from dealing with that 
property. Nor is an order in personam limited to the 
act of the parties within the local limits of the Ordinaiy 
Original Civil Jurisdiction of the High Court except ])y 
express enactment. 

In my opinion, therefore, a single Judge sitting on the 
. Original Side of the High Court is competent to re- 
strain the parties in a suit before him from proceeding 
with a suit in a Subordinate Judge’s Court in the 
mofussil, and so in effect stay the proceedings. 



VOL. XXXIX.] BOMBAY SEEIES. 


PRIVY COUNCIL. 


SF.CEETAEY of STATE for IKDIA in COUNCIL, Defendant, 
p. BAI PiAJBAI (Plaintiff) and Cross Appeals. 

[Oii nppr'al froiii tlie High Court of Judicature at Boinhay.j 

Kasbafi^ — Mhiory ami status ofKashaUsin Gvjerai — Ahmedahad Tahiqdars^ 
Act (Bombay Act VI of 7SG$) — Gvjerai Taluqclars' Act (Bombay Act VI 
of ISSS) — Bombay Land Rerenve Code (Bombay Act V of 1879), 
sections GS, 73 — Rights of Kashaf is after cession to and amtexafion by British 
iropernmeni — Rights of Lessees from. Bombay Governifiient — Ouns of proof 
on cJaimmif of rights of permanent fenvre — Lease implies no obligation to 
renem at end of term — Obligation to give vp jxjssession at end of lease,. 

In this carse their Lordships of the Judicial Committee held (reversing the 
Judgments oi Ihe Courts below) that the respondent, the descendant of a 
.family of Kasbaiis wlio were in possession of a village called Charodi in the 
district of Ahmedabad in Gujerat at the date of the cession of that district 
by the Feishwa to the British Government, and whose predecesaors-in-titie 
held thereafter under leases from the Government, were mere lessees of the 
Government of Bombay, bound to give up, at the end of each term of lease, 
possession of the village, and were never legally entitled as each lease 
tennioated to have a new lease granted to the last lessee or representative, and 
therc'fore never acquired permanent possession of the village. 

The only hrgal eufon.'eahle right the Kasbatis could have as against the 
.British Gtu’eniiiicijt were those, atid those only, which that Government by 
agreement, express or implied, or by legislation chose to confer upon them. 

TIu' rclatitai in which they stood to their native sovereign, and the considera- 
tion of th»"i existence, nature, and extent of their rights before the cession 
were only relevant mailers for the purpose of determining whether and to 
wiiat extent the British Sovereign had recognked their ante-cession rights, and 
iiad elected or agreed to be bound by them. The burden of proving that they 
had any such rights which the Bombay Government consented' to. their^ 
coiitiniiiug; to enjoy rested upon the respondent. ■ ■ _ 

The principle laid down in The Secretary of State in Council of India 
X, Kammhee. Boye Sahaba and Cooh ‘v., Bprigg (^K followed. ^ \ 

Present Atkinson, Sir George Farwell/Sir John’ Edge _ and 

;Mc. Amir Aii. ■ '■ Vf \r' 'fylgg 

(1859) 7 Moa.I. A. 476, ; 
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The just and reasonable inferences to be drawn fr< -.in the evidt ncc tlud 
the respondent had failed to discharge the onus rii Ijc-r : ihui tiic Fhaiilay 
Cxovernrneiit had never by agreement express or implied conferred In-v or 

any of her ancestors the proprietary rights in, or ownership of, the village 
claimed by her ; they never conferred upon any of the lesfu.;es of the wllage a 
legal right to insist, at the termination of tlie lease, nijon a ne vr h-ase h«eing 
granted ; they were never under a legal obligation to grant any lease cd' the 
village, and the granting or withholding of a lease rested solely in their 
discretion. 

The mere repetition of acts of grace by the (Tovernment could mf- pei’ 
$e create a legal right to their continuance. 

■Frima facie a lease for a term does not import any right to a renev ai of it : 
on tlie contrary it implies that the lessees’ right to the premises 

■ ends with the term. 

There was no analogy between holdings of the Guassias and the I\asl>atis ; 
they and the Mewassies were clearly distinguishable from the Kasbatis. , The 
Ahmedabad Taluqdars Act (Bombay Act VI of 1862) did not apply to 
Kasbati lessees. They^ never were Ahmedabad Taluqdars in the true sense : 
they did not lose their ancient rights of ownership of land by taking leases as 
did the Grassias and therefore did not suffer the injustice which the statute 
was designed to remedy. 

The effect of sections 68 and 73 of Ihe Bombay Land Eevenuc Code 
(Bombay Act V of 1879) read with the Gujerat Taluqdars’ Act (Bombay 
Act VI of 1888) is tliat a lessee whether a true Taluqdar, or a Thakur, 
Mewassie, Kasbati, or Naik, is hound by^ the terms of his lease, one term of 
which is that he shall only occupy for the term of years for which a lease for 
years is gi*anted, and jjrima facie no longer. 

Appeal 34 of 1914, being three consolidated appeals 
from judgments and decrees (16th April 1909 and llrh 
April 1911) of the High Court at Bomba}’-, wbich varied 
and affirmed a decree (30th November 1907) of tbe 
District Judge of Ahmedabad. 

The question for determination in this appeal was as 
to the nature of the tenure upon which a village called 
: ’ Oharodi in the Ahniedabad district was held by the 
, plaintiffs (Bai Nandbal and Bai Eajbai) in tlie suit out 
of which the appeal arose. Bai Nandbai died, pending 
[ the suit, and .BaiRaJbai ffiaim^ her heir, and to 
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i.-ej)]:*e.«!ent; the interest of both of them in these appeals, 
f n one of which Bui Eajbai is the respondent, and in 
the other the appellant. 

Bui Xandbai was tlie widow of one Fatuiniya who 
died about 1891 without issue ; and Bai Eajbai was the 
only daiigiiter of one Bapabhai Fatumiya’s brothei’’s 
sou. who died about 1893-1891. Fatuiniya and Bajiabhai 
lielouged to a class of Mahomedans known in the 
district as Kasbatis [residents of the Ka.sba (city or 
town)] and they and tlieir lineal ancestors had lieen 
in iios, session and management of the village of Oharodi 
intermittently for several generations. The plaintiffs 
claimed to he entitled to tlie permanent possession and 
managemenr of tlie village subject only to the right of 
the Government to levy jamabandi or revenue assess- ''' 
meat upon cej.hain terms. Tlie Government of Bombay ! 
on the Ollier liand (as represented by the defendant) 
denied that the plaintiffs had any permanent right to 
tlie village, and. claimed that they were entitled to' 
resume it. 

The series of transactions between the Government 
anti f!i(‘ Kasbatis commenced soon after the cession of 
the Pargana of Viramgam in the northern part of the 
Ahmedabad disti’ict to the East India Company by the 
then Gaekwar of Baroda. That was in 1817, and there 
were tlieu seventeen Kashati villages in that Pargana, of 
which the village Oharodi, and two other villages called 
Karla am.l Lea were held by the ancestor of Bapabhai and - 
Fatuiniya. All the seventeen villages were, pending the 
consideration of the Kasbatis’ claims, managed by the 
British Government until 18252, when with the sanction 
of Government an arrangement was entered into by!;: 
Mr, Williamson, the Assistant Collector in charge of 
the district, with all the Kasbatis by which eight of the; : 
seventeen villages were to be permanently, retained hy, 
Government, and the remaining nine handed- baofe fo the 
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Kasbatis (one to each set of claimants), upon the condi- 
tions contained in certain pattas oi* leases subse(|iientlA 

issned to them by the Collector. Under that arrange- 
ment the village ot Chai’odi was made over to one 
.Jehangirbhai, the father of Eatiimiya, and the paternal 
grandfather of Bapabhai. The original patta was not 
produced but from the Government Records it appears 
it was dated 17th May 1823, that the rent was Rs. 100 
per annnm and that it was for a term of seven years at 
the end of which period the village was to be handetl 
over to Government. 

, On 31st August 1833 a new patta for the village for a 
‘ further period of seven years from the expiration of the 
previous term was granted by the Collector on behalf 
of the Government to Bapabhai and Miyabhai, the heirs 
of Jehangirbhai, the original grantee, at an annual rent 
of Rs. 142 subject, to more detailed and stringent condi- 
tions. In 1838 a third patta for a similar term appears 
to have been granted but of which neither the original 
nor any copy was forthcoming. 

On the expiration of the last named patta, in 1845, 
it was proposed by the Collector to increase the rental 
of all the nine villages, but the Kasbatis refused to 
agree, and claimed that the arrangement made in 1823 
with Mr. Williamson was a permanent one : and all 
the villages including Charodi were therefore taken 
again under Government management for some years. 
The proposal of the Collector was, however, eventually 
endorsed by the Government notwithstanding the 
objections of the Kasbatis, and orders were made that 
new pattas should be granted to them for a further 
period of seven years at an enhanced rent, and reserving 
' ' the right of the Government to raise the rent at any 

This arrmgement* w accepted by Bapuji and by 
Fatumiya and bn 4th; September ,1849 a new patta of 
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tlie village Charodi was granted to tlieiii at an aimnal 
rent of Rs. 141-1-9 for the seven years from 1844 to i8ol 
for wliich they gave a formal acknowledgment. On the 
expiration of that patta no new one was granted, bat 
the Kasbatis continiied to hold upon the same terms 
until 1860, when a fresh patta was granted for one year. 
In 1861 another patta for one year was granted to 
Patianiya and Ba];)abliai at a rental of Rs. 160 and other 
.similar pattas were granted to them in 1862 and 1865. 
From 1866 to 1870 settlement proceedings were taking 
Ijiace in the Ahmedabad district, and no new lease is 
recorded as having been issued for Charodi, thongh the 
then existing lease appears to have been renewed from 
year to year and the rent sometimes increased. 

In 1874 there was a failure of issue of the Kasbati 
lessees of the villages of Karla and Lea (two of the nine 
villages above referred to) and they were resumed 
under a resolution of Government of 27th November, 
it being declared that their teuure was merely lease- 
hold and that “ on failure of heirs ” (meaning apparent- 
ly direct male heins) the villages lapsed to the Govern- 
ment. Karla was claimed by Fatumiya as being the 
nearest collateral heir of the last holder, and his claim 
was eventually referred to the Seci’etary of State for 
India who decided the matter on oth July 1877, agree- 
ing with the decision of the Government of India that 
the Kasbatis were not proprietors but merely lease- 
holders, and consequently rejected the claim. Fatumiya , 
and Bapahhai thereupon instituted in 1878 a suit in 
the District Court of Ahmedabad against the Secretary ' 
of State for India in Council claiming to boi entitled 
to the village (Karla) as heirs of the last holder and 
founding their claim on an alleged sanad or grant in , 
or about 1693 from one of the Mogul Emperoi's to one 
of their ancestors. The District Judge, however, held 
the document to be forged, foqnd^thal ^ 
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of tlie village tlirougli whom Pattimiya and Bapabhai 
claimed was only a leaseholder, and not a proprietor, 
and dismissed the suit with costs. 

The question of the renewal of the Kashati leases had 
come again before the Groverninent in July 1877, wJio 
affirmed the view that on the expiration of such leases 
the tenants held only “ at the pleasure of G-overnment,” 
but decided that such leases should (except in cases 
where the family of the original grantee had become 
extinct) be renewed for a period of seven years at a 
nominal increase of rent. In August 1877 the Charodi 
tenants applied for a lease of Shahpur, another of the 
, nine villages, in respect of which a similar failure of 
issue had occurred as in the cases of Karla and Lea 
above referred to, on the ground that they were 
collateral heirs of the last holder, but the application 
for renewal of the lease in their favour was rejected by 
Government, the applicants not being direct heirs. In 
1878 a form of lease was prepared under the directions 
of Government to be adopted in respect of all Kasbati 
villages, in which it was provided that the lessee 
should, on the expiration of the term of the lease, make 
over possession to the Government ; and on 22nd 
December 1879 a lease in this form was granted to 
Fatumiya and Bapabhai and was signed by them, but 
they alleged in the present litigation that their signa- 
tures “were not made by them of their free wull and 
pleasure,” and Government for that reason did not rely 
on that lease in this suit. 

In 1896 the claims, of the present plaintiffs to a 
renewal of the Charodi lease came again before Govern- 
ment and it was then decided in accordance with the 
principle above accepted by the Secretary of State that 
renewals could be granted, only to direct male heirs, 
and the.claims- wqr^- consequently^ subject, 

howe-v-er, to- any prAj^sahlhat^mj^^^ mado^as- to-dife 
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pensions to the claimants. On a petition in May 1897 19I5. 

fov a coiisidei’alion of their claims on the strength of the 
alleged sanad of 1693 which had previously been held to <«’' State 
be a forgery further investigation of the matter was 
made ; but in December 1897 the Government being Eajbai. 
.satisfied that the sanad wa.s not genuine re-afiirmed 
their previous decision, and refused to renew the lease 
oi Oharodi to riie idaintiffs and ordered them to hand 
over the management of the village to the Government 
on 31st .July 1898, Avhereupon after due notice to the 
defendant the present suit was in.stituted for a declara- 
tion that the plaintiffs were entitled to the possession 
and management of the village. They did not refer to 
the leases above mentioned, nor rely np>on the sanad 
of 1693 ; but their claim wa,s based on alleged owner- 
ship and possession for more than two hnndred years. 

The defendant denied the right of ownership alleged 
by the plaintilfs and (having decided not to rely upon 
the lease of 1879 for the rea.son above stated) pleaded 
the previous leases by which he . contended the 
plaintiffs were estopped. 

Tire is.sues .settled were — (1) Is it shown that plaint- 
iffs and their predecessors held the village as lessees 
and not as irroprietors ? (2) If so, is defendant not 
entitled to re.siime the village !■* (3) Are the several 
leases relied on by defendant, or is any of them, inad- 
missible for want of registration ? (4) Are plaintiffs 
e, stopped from denying defendant’s title to the village 
in suitf (5) Is the suit barred by limitation ? (6) To ' 
what relief, if any, are plaintiffs entitled ? 

The District Judge as to the first issue held that the 
onus of proving it was on the diefendant, and that he : r, 
had not discharged it ; and that issue and issues 2, : . 

4 and 5, were accordingly decided against the defendant. 

On the 3rd issue he held that the leases (Md nof : r^nire 
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registration ; and on issue 6 that the plaintiffs were 
entitled to the declaration prayed for, but subject to 
the right of Government to revise the Jamabandi 
(which was not disputed) ; and a decree vras made to 
that effect. 

After going at great length into tlie origin and his- 
tory of the Kasbati holdings, and considering the 
numerous documents in evidence, the District Judge 
summed up his conclusions as follows : — 

‘‘ (1) The history of the settlement of 1823 leads to no other conclusion than 
that the villages left to the plaintiiEs’ ancestors were intended to be kept by 
them permanently though it was open to the Government to revise the jama. 

“ (2) The patta (in exhibit 143) so far as it contained any words capable 
of a dili'erent meaning was a nullity. 

“ (3) Mr. Criiikshank in 1825 and Mr. Eogers in 1851 classed the plaintife’ 
ancestors among Taluqdars. 

“ (4) Numerous other officers also addressed them as Taluqdars. 

“ (5) Even the President in Council in 1862 referred to one of the Viram- 
gaum Kasba.tis as a Taluqdar. 

** (6) The incidents of the tenure were those of a Taluqdari one. The 
plaintiffis’ ancestros’ lands descended from father to son, and the jama was 
a percentage of the assessment. Mr. Peile says that the Kasbatis were allowed 
30 per cent. The owners also mortgaged their lauds and decrees were obtain - 
ed against them as if they were private property. 

(7) In the Q-overnment registers the plaintiffs’ lands were never entered 
as Kiialsa. They were entered as Kasbati to distinguish them from Gamef^- 
and not because they were not held on a Taluqdari tenure. 

/‘(8) Mr. Feile’s statements and maps show the Kasbatis’ villages as 
Taluqdari. 

^*(9) As these villages were Taluqdari, the Ahrnedabad Taluqdars’ Act 
(Bombay Act VI of 1862) was applicable to, them and the G-ujarat Taluqdars’ 
Act (Bombay Act VI of 1888) is expressly applicable to them. 

(10) The plaintiffs have been in possession certainly since 1823 and the 
onus being mn the defendant to :Sho-iy he can eject them, that onus lias not 
been discharged^' . 



VOL. XXXIX.] BOMBAY SE'KIES, 

Aa appeal by the defendant to the High Court came 
before Chanda vaekae and Heaton JJ. who in an 
inteiiocLitary judgment substantially affirmed the 
decree of the District Judge, but found that the 
plaintiffs’ right to hold the village permanently was 
subject to conditions, and remanded the suit to the 
District Court for the conditions to be ascertained; 
The conclusions of the High Court were summed up 
as follows 

’'Tile tenure of the Kasbatis must be determiiiecl by the circiimstanceB 
attending’ the restoration to tlieir possession of nine villages ■ and the sub* 
sequent negotiations and agreements between them and the Government. The' 
initial circumstances suggest very clearly that the restoration was not of a 
temporary but of a permanent character. But there are words in the earliest 
of the pair as. wlilcli literally interpreted would mean that the restoration was 
of a purely temporary character. Nevertheless these words are easily capable 
of a different interpretation, and a different interpretation is indicated by the 
circamstances in wiiich they were used. 

The subsequent events show with perfect clearness that the. Kasbatis 
understood tliat the restoration was permanent and that the Government, if 
they had any real doubt as to that matter which is uncertain, never expressed 
their donl)t to the Kasiuttis. The latter have continued to hold for now more 
than eighty years and frcan the very earliest period of their holding nothing 
has been said to them or done by Government in relation to them, to indicate 
to tiiein that they had anything but a permanent holding in the nine Villages, 
that is until the notice to quit was given which has led to this suit. On the 
other hand much has been said and done to assure the Kasbatis that they 
hc4d permanently. 

"I nsc ihc word 'permanent’ throughout as contrasted with the word 
‘ unuporary ' and not in the sense of ‘perpetual/- for it is perfectly clear -that 
though the Kashafis held permanently in the sense which I mean, they did not 
hold uncomlitiorjally and the Government undoubtedly have taken power to ' 
tliemscdvcs, and the kasbatis, at any rate, in 18'49, ^ accepted the existence of ' ' ' 
lids pcuvcf, m rcsuiiif?. the villages, if the conditions imposed were not fulfilled. 
Om of these conditions' 1ms consistently been that' the Kasbatis should' not, 
alienate their interest in the management of tfie ’ tillages. ' Besides this and -'’V 
other expressed coiiditions, there may ' have hem ^others, _ which were only ^ 
implied And it is this possibility >vhich led the Advocate General,, ifi:, appeal, 
to advance a contention, which had never been advanced Insthe helw. 
'lie said, even if w© assume thafthe holding was. 'permanent, 
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shows beyond doubt that it waS'.to be pemaueiit only mth the Kasbatis ; that 
they were left in management of the villages for their maintenance and the 
support of their dignity ; and that it cannot possibly have been the intention 
of Government, or part of the terms on avMcIi the viiiages were restored to 
their management, that they should ever pass away from the Kasbatis, And, 
he says, the moment that the management is continued to female heirs— and 
the plaintiffs are female heirs— there arises the possibility of the villages 
passing into the hands of those who are not Kasbatis. The solution of 
the difficulty here suggested depends upon determining whether there was an 
implied condition that the villages should not descend to females, or if females 
were allowed to hold, to their heirs or descendants, who might not be Kasbatis. 
The existence or non-existence of such an implied condition can only be 
determined by a scrutiny of evidence adduced for the purpose of proving or 
disproving such a condition. And the evidence adduced in the lower Court 
was not directed to that object. In that Court the attitude taken, and 
throughout maintained, by the defendant was, not that they had a right to put 
an end to the possession of the plaintiffs, because of the breach of some condi- 
tion on which the Kasbatis held the village, but that they had an absolute, 
unconditional right to put an end to their possession. 

“ On the case so presented, the defendant has failed, and it seems to 
me that we ought not now to determine this suit on a contention never raised 
in the Court below, and one to which the adducing of evidence has never been 
directed, And therefore I do not propose to say anything, one way or the 
other, as to whether the evidence, which is on the record, does or does not go 
to establish such a condition.” 

The District Judge on the remand nnder the preli- 
minary decree of the High Court, after recording state- 
ments from both parties as to the conditions on which 
the village was held, and some additional evidence, 
delivered judgment to the effect that “all the conditions 
and restrictions which the Oovernment had thought lit 
to retain had already been imposed by express legisla- 
tion,” and that no condition need therefore be embodied 
in the final decree to be passed on the appeal. 

The defendant filed objections to the findings and 
judgment of the District Judge on remand and the 
matter came again before the same two judges of the 
High Cpujt who set aside the , findings of the District 
Judge and held :tlmt the'coAditi^ to be deter- 
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mined and embodied in the decree and they accordingly 
proceeded to determine such of the conditions as were 
still in dispute between the parties, and eventually 
a final decree was drawn up declaring that the plaintiff 
Bai Rajbai was entitled to the possession and manage- 
ment of the village on the conditions set out in 
that decree. 

Both parties appealed both from the preliminary 
decree of the High Court and from the decree made 
after remand. 

On these appeals, 

Sir H. Erie Richards K. C., and G. R. Lowndes for 
the Secretary of State for India contended that the 
tenare of the village of Charodi by the plaintiffs and 
their predecessors in title, and their rights therein had 
been of a leasehold nature only, and they had no right 
of ownership in the village or its revenues. They sued 
to enforce a proprietary right in the village, existing 
prior to British rule which they alleged they had 
derived through their ancestors who received leases 
from the Mogul, which were subsequently renewed by 
the Mahrattas, and after the British conquest were 
continued by the British G-overnment. But the only 
right that could be enforced in this suit (if any) is that 
given by tlie British Government in 1823. All other 
rights were swept away on annexation by the British 
Government j see Qook v. SpriggP Even the provi- 
sions of a treaty would not bind the Crown. If the 
Government renewed leases it was only done as a 
favour! the Government, it was submitted. Was never ; 
bound to renew. The leases were given for the up-keep v 
of particular families, and the wish and intention of tfie 
Government was that the leases : should terminate 
when a family died out, thatds, bn the death ;of thf (M 
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. .. male Leir in tlie direct liae. It seemed reasonable that 

the- Government shonld, on the termination of the male 
^Atii line of-a family, have the right to resume the village, 
t!., a right which they were willing not to exercise li tliere 
BAi'EAraAi. a widow or daughter who could temporarily 

retain the village. The: main point was that the 
Government shonld be entitled to resume when a 
family died out. In three cases, on the termination of 
the male line, the villages were resumed ; that was 
with respect to the villages of Karla, Lea, and Sliapur 
in 1874. The Kasbatis, it was contended, were lease- 
holders “ at the pleasure of the Government : ” they held 
temporary leases at the will of the Government in 
whom the right of renewal was vested. In the first 
patta it was stated that there was no right of, renewal, 
and in none of the other pattas was there any provision 
for its renewal, when its term expired ; and from the 
absence of any such provision it must, it was submitted, 
■be inferred that the right of renewal was never given 
to the plaintiffs’ predecessors. Reference was made to 
the “ Account of the Talukdars of Ahmedabad Zillas, 
and the measures adopted for their restoration under 
and in connexion with the Ahmedabad Taluqdars Act 
■(Eombay Act VI of 1862),” by J. B. Peile, 0., S. Taluq- 
dari Settlement Officer (Ed, 1867, Bombay), and to his 
Memorandum on the Kasbatis of Ahmedabad Zillas,” 
They were never, it was submitted, “Taluqdars,” to 
whom Bombay Act VI of 1862, or the Gujerat Taluqdars 
-.Act (Bombay Act VI of 1888) was applicable, though 
that name had been applied to them by Mr. Peile : used 
■ in a general sense the word “Taluqdar” meant “any- 
body who paid revenue to Government : ” see Wilson’s 
Glossary. If they were Taluqdars under those Acts 
they were only “ tenants at will,” as in the recital. 

„ Bombay Act yi qfd:862,: ,Preamble, and section 20, and 
Bombay Act VI of 1888, sections 26 and 34 were refer- 
red to : there Act of 1888 similar 
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to section 20 of the Act of 1862. Reference was made to 
WagheJa Ilaj.mnji v. Shekh MasludM^'^ which it . was 
contended only applied to Taluqdars. In construing 
the pattas between the plaintiffs and the G-overnment 
the Conrts below hatl adopted methods of investigation 
ro ascertain the intentions of the parties to. those 
agreements which, it. was sabmitted, were not open to 
them to employ. For their, interpretation the terms of 
the jiattas should be .strictly adhered to, all extrinsic 
evidence being excluded by the provisions of section 92 
of the Evidence Act (I of 1872) ; see Balkishen Das v. 
Legge “Patta,” invariably meant a lease, and if so, 
the nature of the plaintiffs’ tenure was “ leasehold,” 
and that being so, it was submitted that they could not, 
being lessees of the Government, . deny the title, of 
the Government as their lessors ; and reference was 
made to the Evidence Act, section 116, and, . for the 
definition of lease ” to the Transfer of Property Act 
(IV of 1882), sectio,n 105. The predecessors in title 
of the plaintiffs had accepted leases of the village in 
suit or of its revetines from the defendant, and his 
predecessors in ride, and had continued in possession 
and paid j’ont ix-iicler such leases, and were estopped 
from denying his title. Under the circumstances 
proved in the case the defendant was entitled to 
resume the possession and management of the village. 

De Gmifther K. C. and J. M. Parikh for the plaint- 
iff Bai Rajbai contended that she had established her 
titici to the village in suit anterior to the British 
oceopatioii : a title by arrangement with and recogni- , 
tion by the British Government ; , and also a title' by . 
statute. On annexation, aH land belonged in theory 
to the Government. The first act of ' the Government .. : 
was to make settlements of it. In doing so.pre-bxisting ; ■ 
rights were always recognised ; that.was.so, even' 
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the confiscations of land in Ondh. “ Patta ” was a term 
•used in several senses : in parts of Bombay the ryot is 
the actual inmprietor of the soil, cnitivating it with 
proprietary rights. Taluqdars were persons who are 
proprietors of the land, but not cnltivators of the soil. 
The first patta in this case was not the origin of the 
plaintiffs’ title. “ Kasbati ” tenure was not one “ at 
the pleasure of Government. ” The plaintiff’s ancestors 
were classed with and considered to be Taluqdars, as 
is shown by the documentary evidence on the record 
of the case. Mr. Elphinstone in his minutes in 1831 
says he had “ no doubt the Kasbatis should be 
included in the class of Taluqdars. ” See Mr. Eiphin- 
stone’s minutes, pages 469, 470,481 (paras. 25, 27, 30); 
484 (para. 34). Mr. Peile’s Report on the Ahmedabad 
Zillas, and memorandum on the Kasbatis was cited to 
the same effect. Legislation applicable to Taluqdars 
was made ai^pli cable to Kasbatis ; and extracts of pro- 
ceedings in the Legislative Council on the Ahmedabad 
Taluqdars’ Act (Bom., Act VI of 1863) were referred to, 
to show this. The District Judge in his judgment in 
the case after remand says, “ The whole law on the 
subject of Taluqdars’ holdings was modified in 1888, 
by the Gujerat Taluqdars’ Act (Bom, Act VI of 1888) 
when the whole of the Bombay Land Revenue Code 
(Bom. Act V of 1879) was applied to them. Kasbatis 
were then held to be Taluqdars, and section 2 makes 
the whole law applicable to them,” Reference was 
made to Bom. Act VI of 1888, preamble sections 1, 
2 (1), 4 (1), 10, 22, 23, 24, 31, 33 and by section 29A the 
whole Act ; Bom, Act V of 1879, sections 3 and 73 ; and 
Bombay Regulation XVII of 1827. Preamble sec- 
tions 7, 8 (1) and section 20, as legislative enactments 
which had been So made applicable. The cases , of 
Kooldeep Narain.JSingh:j, The Qov^nment ^ ; Collector 

m : (1871) 14 Mm. L A: 247 *t p. 266. 
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of 2 richinopoly v. LekTtamani^ and Waghela Bajsanfi 
V. Shekh Mashidin^ were referred to, as to tlie 
recognition by tlie Government of tlie rights of the 
Taluqdars and others, and the evidence of the existence 
of proprietary rights derived from long possession 
and receipt of rent, by persons paying revenue to 
Government or holding estates descended for genera- 
tions from father to son ; the contention being that the 
Kasbatis had by reason of the legislation referred to 
obtained rights which gave them a heritable and 
transferable tenure of the property. It was submitted 
that the Government had failed to show any right to 
eject the plaintiff. In none of the pattas was there 
any provision that the lessee should deliver up 
possession at the end of the lease. The inference 
from the absence of such a provision was that the lessee 
had a legal riglit to continue in possession after the 
term of the lease had expired. The settlement in 1822 
with the plaintiff’s ancestors of the village on which 
the amount of jama was fixed, gave a permanent tenure 
of it with a inght to manage it and was inconsistent 
with the grant of the pattas, nnless the latter could be 
said to have dealt not with the tenure, but only with 
the Jama and mode of management of the village which 
it was submitted was the case. On the plaintiff’s 
appeal it w-as contended that she was entitled to retain 
possession without any conditions or restrictions other 
than those imposed by statute. The High Court had 
erred in inserting in the deci’ee conditions and 
restrictions which were not warranted by the statutes 
governing the plaintiff’s rights, or by any other law. 
As to the decree which should be made the Bombay 
Land Revenue Code (Bombay Act V of 1879) section 70 
was referred to. . ^ 

. . (2) (1874)L. E. 1I.A. 282'atpp,.S(i6,31,V 
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Sir H. Erie Bichards K. 0. replied referring to 
Bombay Acts V of 1879 and VI of 1888 as giving no 
title to land ; the latter Act made no chaxrge in the 
condition of the holders of land. See section 2 (1) 
(definition of Taliiqdar), 31, 33 m, 34 and 38a ; Bombay 
Act V of 1879, section 3 (4), (11), (13), 68 and 73 ; and 
Peile’s Report on Talnqdars in connection with Bombay 
Act VI of 1862, pages 11,14, 25, 36 (4) and (7), 40, 41, which 
made it clear that the Kasbatis were merely tenants at 
will. Reference was to Administrator General 

of Benycilv. Preinlal MnJlicU^'^ ii\ which it was held 
that the objects and reasons for an Act of the Legisla- 
,tm*e Were not admissible as evidence on a question of 
the construction of the Act. 

1915 June 3rd . — The judgment of their Lordships was 
delivered by 

XoED Atkinson : — These are consolidated appeals 
from preliminary and final deci’ees of the High Court 
of Judicature of Bombay, dated respectively the 16th 
of April 1909, and 11th of April 1911, modifying a 
decree of the District Judge of Ahmedabad, dated the 
30th of Xovember 1907, in Suit Xo. 7 of 1898 in his 
Court. 

The question in issue in the action for an injunction, 
out of which the.se appeals have arisen, is whether the 
plaintiff, like her male ancestors, is not entitled to the 
continued possession, management, and enjoyment of 
a certain village called Charodi, about 2,200 acres in 
extent, situated in the pargana Viramgam, in the 
district of Ahmedabad in the province of G-ujarat. In 
her plaint she bases her right on her absolute ownership , 
of this village. In argument before this Board and 
in the judgments of the Courts below her right has been 
also based apparently , upon the following title, namely 
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this, that though her ancestors took from time to time 
several leases of this village from the Bombay Govern- 
ment, each for a term of years, they were not, as the 
appellant contends, mere lessees bound to give up to 
their lessors at the end of each term the possession of 
the demised village : but were legally entitled, as each 
lease terminated, to have a new lease granted to the 
last lessee or his representative. Either title, if 
possessed by her, would enable her to succeed in this 
action. In order to arrive at a conclusion on the issue 
thus in dispute between the parties it is necessary to 
examine briefly the history of this district of Ahmeda- 
bad before its cession by the Gaekwar, with the 
concurrence of the Peishwa, to the British Government 
in the year 1817, and to examine more in detail the 
dealings of the Bombay Government after that date 
with a certain class of its inhabitants, Mahomedans in 
religion, said to have originally come from Delhi under 
the Great Mogul, and styled indifferently Oasbatees 
and Kasbatis, and especially their dealingii with the 
ancestors of the respondent, who belonged to that 
class, touching this village of Gharodi. 

The ancestor of the respondent in possession of this 
village at the time of this cession was one Jehangirbhai 
alias Bapuji. One Fatumyia, his grandson, died in the 
year 1891 childless, leaving him surviving his widow, 
Nandbai, one of the plaintiffs in the action, who has 
died dui’ing the course of the litigation. One Bapuji, 
the brother of Fatumyia, died some years ago, leaving 
his son, Bapabhai, his only issue him surviving, and 
Bapabhai himself died in the year 1893, leaving his 
daughter, Bai Rajbai, the other plaintiff, his only child 
him surviving. This lady, who subsequently married 
and was left a widow, has thus become the sole surviving 
descendant of the member of the Kasbatis class , who • 
was in possession of this village of Oharodi at the : ^te 
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of tlie aforesaid cession. Tlie term Kasbatis, it is not 
disputed, was used to designate dwellers in towns 
whose lands were cultivated not directly by themselves 
but bj^ ryots, to whom they let them, receiving there- 
for a rent in cash or in kind. They were, in addition, 
apparently invested with certain powers of government 
over their villages, including the management of 
village affairs. At the time of the cession the Kasbatis 
were possessed of seventeen villages within the pargana 
of which Gharodi was one. The settlement of the terri- 
tories ceded was not iiractically undertaken till the 

In the interval an accredited public official of the 
Company was put in charge, duly authorised to 
investigate the local conditions, and make suggestions 
and recommendations for the carrying through of this 
work. In the conduct of this business and in discharge 
of these duties he made reports to his .superiors in 
which he sketched the history of the Kasbatis, the 
Grassias, and other classes or families amongst the 
inhabitants, and purj)orted to describe the rights they 
had theretofore respectively acquired as against the ced- 
ing Sovereign, the Gaekwar, to the land of which they 
were in possession, and the villages over which thej?^ 
exercised some primitive powers of management and 
control. Some of these reports have been received in 
evidence apparently ■without objection. On two of 
them, sent by Mr. Williamson, described as the 
As,sistant Collector in charge, the first bearing date the 
3rd of August 1822, to the Secretary of the Government 
of Bombay, and the second bearing date the 28th of 
May 1823, referring to the first, to the Collector of 
Ahmedabad, much reliance has, naturally, been placed. 
In tlie first he reports, amongst other tbings, that there 
were seventeen villages in the Viramgam pargana, held 
for a considerable number of years by several families of 
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Kasbatis under a peculiar kind of tenure ; that their 
possession had been frequently interrupted, and had 
not therefore been sufficiently continuous to found 
prescriptive rights ; that as soldiers of some property, 
family, and character, they liad acquired a partial 
influence in the affairs of the pargana, and often had 
obtained from the local managers leases of villages on 
favQurable terms, in the granting_ of which nothing 
further had been intended than that the villages should 
remain in their temporary charge ; that after the grant 
of the farm of Ahmedabad by the Peishwa to the 
Gaekwar, the Kasbatis had enjoyed the produce of some 
of these villages for twenty-five or thirty years on a 
revenue which was increased or lowered according to the 
pleasure of the local managers; that in 1804 they were dis- 
possessed of these latter by one Babaji Appaji, a manager 
of the Peishwa, who demanded a higher Jumma than the 
Kasbatis would consent to pay,’;but were restored to 
possession ten years later; that thus bj^ a train of 
circumstances of such an uirdefined nature that it was 
difficult to describe them, the class had acquired a sort 
of claim to the villages of which they were found in 
possession when the country was delivered to the 
Bombay Government ; that since the authority of that 
Government liad been established at Ahmedabad 
revenue settlements had been made with them, except 
where tliey refused to pay an adequate jumma, 

blit being men of ignorance or bad circumstances and of very indolent liablts, ” 

they were altogether incompetent to conduct village 
concerns ; that their villages were of vast extent and 
caiaable of much improvement ; that they were well 
aware of the precarious tenure by which they held 
their villages (as they were merely what might be 
called lease-holders), and that he had every reason to 
believe they would be well satisfied with an arrange- 
ment which would secure to them permanent i)ossession 
of a portion of their villages. 
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Mr. Williamson then proposed for tlie consideration of 
the Government a plan to this effect : to give to each Kas- 
hati one, or according to the circnmstances and claim 
of the particular person, two, of the smaller villages on a 
juinma less than that which they had hitherto paid, 
thereby keeping up their name and respectability as 
landowners, and enabling them to devote their whole 
attention to cultivating and improving their properties, 
while the small amount of revenue levied on the 
villages remaining in their hands would compensate 
them for the loss of those surrendered to the 
iGdyhrnnieiit,-: . x / v :■ xlx;.: i ■ - i 

This plan was not aj>proved of by the Government. 
On the contrary, the Government Secretary wrote to. 
the assistant in charge of the collectorate of Ahmeda- 
bad (presumably this same Mr. Williamson, as he so 
described himself) a letter bearing date the 22nd of 
November 1822, acknowledging the receipt of the 
latter's letter of the 3rd of August previous, and inform- 
ing him that though the plan he suggested might be 
agreeable to the Kasbatis, the Governcr in Council 
doubted whether it would afiord any j)ermanent relief ; 
that it was considered that a more desirable arrange- 
ment would be to give to the Kasbatis pensions, to be 
iixed by the Government, for a life or a number of 
lives, but that if these latter should be unwilling to 
accept pensions Mr. Williamson’s plan should be 
adopted. The Kasbatis refused to accept pensions, but 
Mr. Williamson’s plan, though adopted in part, was not 
adopted inhts entirety. One of its provisions of vital 
bearizig on the present controversy was not adhered to. 
He had suggested that the Kasbatis should be secured 
in permanent possession of such of their seventeen 
villages as should be left to them. Whereas on the 
28th of May 1823 he wrote to the Collector of Ahmeda- 
bad informing him that he (Williamson) 
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“ liad concluded an arrangement with the Kasbatis of Viramgam I>y which 
they are to retain, during the pleasure of the Grovernment, nine of the villages 
found under their management when the Pergunna fell into our possession. ” 

He proceeded to point out that by this arrangement 
the interference of the Kasbatis would be removed 
from eight of their villages, the produce of which was 
valued at Rs. 13,800, while that of those remaining 
with them was only valued at Rs. 5,300, but that the 
jumma in respect of these latter was so small, namely, 
Rs. 1,925, that there would remain for their mainten- 
ance Rs. 3,375, a sum diffeidng but little from t’aat of 
Rs. 3,820, which, according to his calculation, was all 
that would have been available for their maintenance 
had they continued in possession of their seventeen 
villages. Then follows this passage ■ 

“ The lease being granted for seven years affords the Kasbatis an opportu- 
nity of availing themselves of these capabilities the capabilities of their 
villages of improvement). The condition of the villages and the rules 
respecting leases laid down by Government guided me in fixing the term. 

On the 23rd of June 1823 the Secretary of the 
Government of Bombay wrote to the Collector of 
Ahmedabad informing him that the Governor in 
Council approved of Mr. Williamson having made an — 

agreement with the Kasbatis by which they are to retain cliiring the 
pleasure of Government nine of the villages found under their management 
when the Pergunna fell into our possession. ” 

The expression “ at the pleasure of Government ” is 
not very happily chosen. Since leases for terms of 
seven years were to be given to the Kasbatis, it 
obviously could not have meant that they were to hold 
these nine villages merely as tenants at will of the 
Government. What it must, in their Lordship’s view, 
have meant in this connection was that they should 
receive at once leases for a term of seven years, and 
that after the termination of these leases the Govern- 
ment would he free to deal with them as It :pl(3ased, 
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to renew tlieir leases or to i^ermit them to continue in 
possession without leases, or to dispossess them 
altogether, as the Government might in its discretion 
think fit. If that be so, then there could not have been 
on the part of the Government a more emphatic 
assertion of their resolve that the lessees should not 
have any legal right, as against it, to a renewal of their 
leases or the permanent possession of their villages. 

Before dealing with the action which the Govern- 
ment of Bombay took in reference to this village of 
Charodi on receipt of these reports it is essential to 
consider what was the precise relation in which the 
Kasbatis stood to the Bombay Government the moment 
the cession of their territory took effect, and what 
were the legal lights enforceable in the tribunals of 
their new ^Sovereign, of which they were thereafter 
posses.sed. TJie relation in which they stood to their 
native Sovereigns before this cession, and the legal 
rights they enjoyed under them, are, save in one respect, 
entirely irrelevant matters. They could not carry in 
under the new regime the legal rights, if any, which 
they might have enjoyed under the old. The only 
legal enforceable rights they could have as against 
their new Sovereign were those, and only those, wdiich 
that new Sovereign, liy agreement expressed or implied 
or by legislation, chose to confer upon them. Of 
course this implied agreement might be proved by 
circumstantial evidence, such as the mode of dealing 
with them which the new Sovereign adopted, his 
recognition of their old rights, and express or implied 
election to respect them and be bound by them, and it 
is only for the purpose of determining whether and to 
what extent the new Sovereign has recognised these 
ante-cession rights of the Kasbatis, and has elected or 
agreed to be, bound by them, that the consideration of 
the existence,, nature, or extent of these rights become 



relevant subjects for inquiry in this case. This prin- 
ciple is well established, though it scarcely seems to 
have been kept steadily in view in the lower Courts in 
the present case. It is only necessary to refer to two 
authorities on the point, namely, the case ot The 
Secretary of State in Council of India, v. Kamachee 
Boye Sahaha^^ decided in the year 1859, and Coo /fv. 
Sprigg^^'^ decided in, the year 1899. 

In the first this Board had to deal with the action 
of the East India Company in seizing in exercise of 
their Sovereign power, in trust for the British Govern- 
ment, the Raj of Tan j ore, and the whole property of 
the deceased Rajah, as an escheat, on the ground 
that, by reason of the failure of the male heirs of the 
latter the dignity of the Raj was extinct, and that the 
property of the Rajah had thereby lapsed to the 
British Government. Lord Kingsdown, delivering the 
judgment of the Board, is, at page 540, reported to have 
expressed himself thus : — 

“ The result, in their Lordships’ opinion, is that the property now claimed 
by the respondent has been seized by the British Government, acting as a 
Sovereign power, through its delegate the East India Gompany ; and that the 
act so done, with its consequences, is an act of State over which the Supreme 
Court of Madras has no jurisdiction. Of the propriety or justice of that act, 
neither the Oourt below nor the Judicial Committee have the means of form- 
ing, or the rig] it of expressing, if they had formed, any opinion. It may 
have been just or unjust, politic or impolitic, beneficial or injurious, taken as 
a whole, to those whose interests are afEected. These are considerations into 
which their Lordships cannot enter. It is sufficient to say that, even if a wrong 
has been done, it is a wrong for which no Municipal Court of justice can 
afford a remedy. ” 

Now, in that case the act complained of was of a 
jfortious'cbaraGter.;^;'::’^ 

In the second case the Judicial Committee had to 
deal with a concession given by the ceding Sovereign 

■ . , (1) (1859) 7 Moo. I. A. 476« ® tl8993:A. 0. • V; 
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the paramount chief of Pongolancl. The appellants, 
sought to enforce in a Court of law their rights under 
this concession against the English Government to 
which the territory over which the concession had 
been given was ceded by this chief. The decision in 
the first-mentioned .case was followed, the above quoted 
passage from the judgment of Lord Kingsdown 
approved of, and it was held that the annexation of 
territory was an act of State, and that any obligation 
assumed under a treaty either to the ceding Sovereign 
or to individuals is not one which Municipal Courts 
are authorised to enforce. As far, therefore, as the 
legal rights of the Kasbatis, enforceable . against the 
Indian Government in Indian Courts, are concerned, the 
above-mentioned cession of territory must be taken as 
a new point of departure. Mr. Williamson’s conclu- 
sions as to the positions, rights, and interests of the 
Kasbatis may have been quite erroneous. The Kasbatis 
may have been absolute owner's of their villages, 
as the respondent contends, and yet the consider- 
ation of their ante-cession rights is beside the 
point, save so far as it can be shown that the Bombay 
Government consented to their continuing to enjoy 
those rights under its own 7'egime. 

In their Lordships’ view, putting aside legislation 
for tJie moment, the burden of proving that the 
Bombay Government did so consent to any, and if so, 
to wliat extent, rests, in this case, upon the respondent. 
The Kasbatis were not in a position in 1822 to reject 
Mr. Williamson’s proposal, however they might have 
disliked it, or to stand upon their ancient rights. 
Those rights had for all the purposes of litigation 
ceased to exist, and the only choice, in point of law, 
left to them was to accept his terms or be dispossessed. 
There is nothing, therefore, to support the contention 
that they heverj Williamson’s 



terms had the permanent possession of their villages 
not been promised to them. It may well be that the 
Bombay Government did not intend to disturb them, 
and even intended, if all things went well, to grant 1 o 
them, as acts of grace, new leases as the old leases 
expired, and it may also well be that the Kasbatis 
fully believed and trusted that this would be done, as 
indeed for many years it was done. Prom these facts, 
if they existed, moral obligations (with which this 
Board is not concerned) may arise, but the mere re- 
petition of such acts of grace cannot per se create legal 
right to their continuance. 


Though notice was served on the two plaintiffs to 
produce all documents in their possession touching the 
issues raised in the suit, no patta or kabulayat, executed 
in 1823, was produced or given in evidence, but two 
Government records of that year were produced as 
secondary evidence of the contents of a patta granted to 
the Kasbatis then in possession of the nine villages 
retained by them, including this village of Charodi. 
According to these records a pattta of the village was 
then given to Bapabhai, the father of Fatumyia, for a 
term of seven years, at a jamabandi of Es. 100, with a 
covenant by the lessee that he should not sell or 
mortgage the village, or give, or allow any one to give 
any land of the village in Pasayta, or keep any debt 
upon the village, but should make it prosperous, and 
should hand it oAmr to the Government in the year 1831. 
If these be the true contents of the patta they absolutely 
negative the existence of any legal right enforceable 
in an Indian tribunal, either to have the leases of the 
village from time to time renewed, or to continue iii 
possession of it after the leases had expired. , : \ 

As to this village of Oharodi, one must start then on 
the inquiry as to what rights were granted ^ 
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Bombay Government to the respondent’s ancestors, 
with this admitted fact, that in the sixty-eight years 
which have elapsed between the year 1822 and the 
institntion of this present suit, not even in one of the 
several pattas granted to them is any provision to be 
found to the effect, that upon its expiration a new 
patta is to be granted to the lessees or their represent- 
atives or successors, while the very first of these pattas 
contained a clause expressly negativing the existence 
of such a right. The reasonable and proper inference 
to be drawn from the silence of the pattas on this 
important point is, Sir Erie Richards on behalf of the 
appellants contends, that the legal right to obtain 
renewals of the pattas was never conferred upon the 
respondent’s ancestors. And, no doubt, if the drafts- 
men of these instruments had even a rudimentary 
knowledge of their business, one would have expected 
that such an important matter as that would have been 
provided for, but, unfortunately for this contention, 
those experts have drawn these instruments in 
language so obscure that the instruments could scarcely 
have been more obscure, had obscurity been aimed at, 
and have resolutely omitted from every patta but the 
first the ordinary proAusion to be found in every 
properly-drawn lease, that the lessee shall deliver up 
possession at the end of the. term. Mr. De Gruyther, 
on behalf of the respondent, on his side not unnatur- 
ally contends that the inference to be drawn from the 
continued omission of such a provision is that the 
lessees had a legal right to continue in possession after 
the patta, or lease, had terminated; He puts forward, 
moreover, as their Lordships understood him, this 
additional contention, namely, that in 1822 a settle- 
ment was made with the ancestor of the respondent 
then in possession of this village of Charodi, in which 
the amount of; the Jumma ;was fixed ; that the effect of 
such a settleipent. is that -ibhe Jersbn in possession by 


wliom the Jumma is to be paid, was fixed or settled 
permanently in the possession, at all events, of this 
village, with a right to manage it, that the pattas 
could not have been designed to take away the rights 
thus conferred, and that the only way of reconciling 
the grant of them with the i-elation created by the 
settlement is to hold that the patta only dealt with 
the jumma and the mode of management of the village, 
not with the tenure of it, if that term may be used. 
To determine which, if any, of these contentions is 
well founded, it is necessary to examine in detail the 
provisions of those pattas the contents of which are 
satisfactorily proved. 

First, then, as to the pattas granted on the 31st of 
August 1833. In the year 1827, during the currency of 
the first lease a report was made to the Taluqdari 
Settlement officer by Lieutenant Melville, of the 7th 
Regiment, in which he described the Kasbatis of 
Viramgam as proprietors of certain villages. He 
apparently was not aware that they then actually held 
under pattas for terms of years granted to them by the 
Bombay Government. Ho importance can therefore be 
attached to his use of the word proprietors. ” In 
July 1831 the question of the increase of the jumma 
fixed by the first batch of leases was under consideration. 
Several Kasbatis presented a petition to the Govern- 
ment insisting that the jumma fixed in 1822 was then 
fixed permanently, and should not be increased, also 
asserting that it was part of the an’angement made by 
Williamson that the eight villages taken from them in 
the first instance should, at the end of the seven years, 
be restored to them, and claiming that this ai'range- 
ment should be carried into effect. The reply of the 
Government to this petition, dated 16th September 1831, 
was to the effect that the order made by the Govern- 
ment on the 16th of November 1822 could 
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aside. Sometime thereafter the above-mentioned lease 
was granted to Bapabhai, the father of Eatiunyia, and 
his brother, Miabhai, as the lessees. It is endorsed as 
having been delivered to the latter. The Jumma is 
increased to Rs. 142, payable in eight instalments, at 
different times, and in unequal amounts. The term is 
seven years, commencing in the year 1830-31 and 
terminating in the year 1836-37. 

By the second clause of the lease it is provided that 
on failure to pay any instalment on the day named, the 
u-overnment are to “ take back” the patta, and cause 
the revenue of the village to be collected by other 
hands, the lessees being responsible for any deficit in 
. me year in which the jiatta is taken over, and that at 
t!ie end of tliat particular year the Government 

** would if it so pleases give the village to some person other than the lessees, 
who ir was as.serted shall not get it, ” 

but should be held liable for any loss which might 
accrue to the Government during the remainder of 
the term. 

The' seventeenth clause provides that if the 
Government should find that the lessees were spoiling 
the village, or did not abide by the clauses of the lease, 
the Government would send arbitrators to inquire into 
the matters, and if they should find that the village 
would be spoiled if allowed to remain in the hands of 
the lessees the patta would be taken back from them, 
and they would have to pay such a penalty as the 
Government might choose to impose. 

The facts that the granting of a patta for seven 
years was part of the arrangement made with 
Mr. Williamson, and that the patta then granted 
contained a clause that the village should be given up 
to the Government at . the end of the term, coupled 
with the clauses, of the lease of 1833, providing for the 



transfer of the village in certain events to persons other 
than the lessees, ai'e quite destractive of the theory 
that these pattas merely regulated the amount of the 
Jnmma but not the tenure, and that independently of 
them altogether this family of Kasbatis was fixed in 
permanent possession of this village of Charodi. In 
the year 1838 a new patta was apparently granted for 
seven years, but neither the original nor any copy of 
it was forthcoming at the trial. On the expiration 
of this term in the year 1845, the Collector forwarded 
to the Revenue Commissioner of Ahmedabad a report, 
dated the 8th of Sei3tember 1845, proposing, amongst 
other things, to increase the jumma of this village. 
In it he sets forth in paragraph 5 that the Kasbatis 
being sent for in order to enter into a fresh settlement, 
declared that the settlement made by Mr. Williamson 
was permanent and that the jumma was not to be 
increased. They were unwilling to take leases, on 
any terms other than the original. The Collector 
thereupon refused to renew the leases and limited the 
pi’ivileges of the Kasbatis to tbe receipt of 20 per cent, 
on the revenue iiending the pleasure of Grovernment. 
In the 10th paragraph of the report he proceeds 
to add: 

Tins long 1311] o vine nt of the villages at the same rental has increased 
their (i.e., the Kasbatis) real or feigned impression that the original settie- 
ment was permanent, which it certainly was not. ” 

He then proposed that the rent of the villages should 
be slightly increased, and that if the Kasbatis did not 
accept the leases offered, the villages should continue 
under the dii’ecc management of the G-overnment, and 
the Kasbatis should be allowed 20 per cent, of the 
revenue. , 

It will be observed that both parties to this dispute 
took their stand respectively on Mr. Williamson’s 
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arrangement. They only differed as to its terms. 
The Kasbatis insisted that according to it the eight 


villages taken from them were to be restored to them 


V. at the end of the term of the first lease, and that the 
Bai Eajbai. should not be increased, while the Government 

insisted that the grant of any lease after the first was 
entirely a matter at their discretion. 


The Government refused to yield. The position they 
took up clearly appears from a letter dated 24th 
February 1847, addressed by the direction of the 
Governor in Council to the Revenue Commissioner of 
this district, Mr. A. Blane, pointing out that the 
Kasbatis did not appear from the former proceedings 
connected with the settlements previously made with 
them to have any valid title to 


** a permanent continuance of the terms upon which they have hitherto held 
theii' vOlages, ” 


and suggesting that the jumma should be increased by 
5 per cent., that if they consented to this their term 
might be rene^yed for seven years, but that the 
Governor in Council desired that a distinct reservation 
should be inserted in the new lease endorsing the right 
of the Government to raise the rent if circumstances 
should show it to be expedient, and that if they 
refused to consent to this the villages should be 
retained under Government management, an allowance 
being made to the Kasbatis during pleasure to an 
amount equal to the profit which Mr. Williamson 
settled would have been left them. There could 
scarcely be an assertion more absolute than this of the 
power of the Government to alter the terms of any 
leases they might make to the Kasbatis as they them- 
selves should deem fit, to give or withold such leases 
at will, and to disposbss , the Kasbatis and take the 
management of these villages into Government hands. 
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The existence, however, in the Bombay Government 
of the power and right which they assert in this letter 
of the 24th of February 1847 belonged to them, is 
equally inconsistent with the existence in the respond- 
ent Or her ancestors either of the absolute ownershO 
of this village or of the light to have the leases of it 
perpetually renewed. The Government terms were 
ultimately accepted, and a new patta of the village, 
bearing date the 4th of September 1849, was granted 
to Fatumiya and Bapuji, his brother (the respondent’s 
grandfather), to hold for a term of seven years from 
(1844-45) to (1850-51) at the increased yearly rent of 
Es. 144-1-9, payable by five instalments on the days 
therein named. The lease is executed by the lessees. 
Had not the draftsman of this instrument been, like 
his predecessor, almost enamoured of obscurity, one 
would have expected that he would have laid at rest 
all matters of dispute on this point by simply insert- 
ing in this lease the proper and usual provision that 
at its termination the lessees would deliver up 
possession of the demised premises to the lessor. 
Through ignorance or carelessness he resolutely 
abstained from doing this. He did, however, insert 
some clauses which merit attention. It is provided 
first, that if the instalments of the rent be not paid 
when due, attachment will be levied on the village by 
the Government, and “ the management ” will be 
carried on, presumably, by the Government. Secondly, 
that the lessees shall not alienate or pledge the village 
or the land composing it to anyone. Thirdly, that the 
lease was granted out of kind consideration for the 
lessees’ maintenance, that they, the lessees, should 
therefore make good arrangements for the prevention 
of crime in the village, or otherwise the (tharav) settle- 
ment would be cancelled. ■ Fourthly, that if an 
attachment for arrears of rent were levied by the 
Collector, or if a creditor by an application; to the 
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Courts caused an attacliment to issue against tlie village, 
tlie management of the village would be taken out of the 
hands of the lessees and carried on by the Gfoverninent, 
the (tharav) settlements would be canGelled, and the 
whole income of the village to be taken charge of by the 
Government. 

Then follows a clause, No. 10, inconsistent to some 
extent with the succeeding clause. No. ll, but evidently 
introduced to put an end for the future to all contro- 
versy touching the increase of the jumma. It 
provides that the village is given to the lessees on 
l^atta according to the settlement or agreement therein- 
before set out, that when the lease expired the lessees 
should hold charge of all income and produce of the 
village, and should agree to the payment of the amount 
of the revenue which the Government might fix, and 
that if they failed to pay this the income should be 
taken charge of by the Government. The eleventh 
clause provided that the village was given on patta to 
the lessees on the agreement thereinbefore set out, and 
that if they did net act accordingly to the agreement 
the patta should be void. 

The existence of the statement that the patta was 
granted out of kind consideration for the maintenance 
of the lessees is due to this, that during the dispute 
about the increase of the rent, the two lessees and 
another person had pi-esented a petition to the Revenue 
Commissioner stating that they were in very indigent 
circumstances, that attachments had gone out against 
their villages, and that they had not in their houses 
corn for their sustenance or any wearing apparel. 

If the evidence of the case stopped here it would, in 
face of this lease, in their Lordships’ opinion, be quite 
[r|fpMsiili!;ill®|^^ifc|^iftMpa|tA-:iherely^ 
amount of the; rent,;' ^ th^tLy the settlements the 
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lessees or tlieir ancestors had acquired as against the 
Boinbaj^ GGvernment a right to the property in, or to 
the permanent possession of, this village of Charodi. 
The granting of a lease was part of the original settie- 
ment or agreement, and these leases are treated in 
several places as the instruments by which the estate or 
interest in the village is conveyed to the lessees. 

This clause 10 is the only piece of written evidence 
produced, indicating even in the most remote way that 
the lessees were entitled at the end of each lease to have 
a renewal of it granted to them. Prima facie a lease 
for a term does not import any right to a renewal of it. 
On the contrary, it 2 Jnma facie implies that the lessee’s 
right to the premises demised ends with the term. In 
order that the respondent should succeed, therefore, on 
this point, she must find sufficient evidence, apart from 
legislation, of an agreement, express or implied, with 
the Bombay Government imposing on them a legal 
obligation to renew for all time, if required, these leases 
as they terminate, and conferring on each lessee the 
correlative legal right to demand that renewal. In their 
Lordships’ view it would require something much more 
clear, plain, and explicit than this confused, and 
almost unintelligible clause, to be treated as, in effect, 
a covenant by the lessor for a perpetual renewal of the 
lease of this village. 

No new patta was granted in 1851. The lessees con- 
tinued to hold possession and to pay the rent till 1860. 
Fresh pattas for one year each were given in tlie years 
1860 and 1861, at an increased rent of 160 rupees, and 
again from 1862 to 1865 ; between 1860 and 1870 yearly 
i-enewals appear to have been granted, the rent being 
sometimes increased. In the year 1874 there was a 
failure of issue in the case of the holders of two of the 
nine villages retained by the Kasbatis under Mr. 
Williamson’s settlemeiit, namely, the villages of Eeela : 
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and Leali, or Lea. Tlie said Patumyia claimed tlie former 
village as tlie nearest collateral heir of the last holder. 
The Revenue Commissioner reported upon this matter 
to the Government of Bombay, and the Governor in 
Council passed a resolution, dated the 27th November 
1874, by which it was declared that the tenure of the 
Kasbatis was merely leasehold, and that their villages 
lapsed to the Government on failure of heirs. He 
accordingly directed that this village of Keela should 
be resumed by the Government. 

This direction was on the 5th of July 1877 approved 
of by the Secretary of State. But Patumyia and Bapuji, 
unwilling to submit to this decision, instituted in the 
year 1878 a suit against the Secretary of State for India 
in Council claiming to be entitled to this village as 
heirs of the last holder’, and they supported their claim 
by a document purporting to be a sanad granted by one 
of the Mogul Emperors some centuries earlier. The 
District Judge who heard the suit decided that this 
sanad was a forgery, and that the last holder, through 
whom the plaintiffs claimed, was a mere leaseholder, 
and dismissed the action with costs. The plaintiffs 
acquiesced in that decision. They never sought to 
question it in any Court of law. The questioir of the 
renewal of the leases of the Kasbati tenants was brought 
before the Government of Bombay about tliis time by 
the Revenue Commissioner, and a formal resolution 
was on the 25th of July 1877 passed by that Govern- 
ment to the effect that it appeared all the leases had 
expired, that thei’e was no necessity to make any change, 
it being quite clear that the villages were held on lease- 
hold tenure at the pleasure of the Government ; that it 
^ . was desirable to renew for periods of seven years the 
leases which had expired,. a very slight nominal increase 

eminent maintained thhir : rights and would continue 
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so to do, and directed that words should he inserted in 
the new leases making this perfectly clear. This reso- 
lution was carried out. A form of lease in the English 
language was drawn up, and on the 7th of October 1878 
approved of by the Bombay Government. It contained, 
amongst others, clauses restraining alienation and at 
last providing that on the termination or sooner deter- 
mination of the lease, the lessee should, without 
objection or obstruction, yield up the village demised 
unless the Secretary of State in Council should then be 
pleased to renew the lease, and also a condition of re- 
entry on the breach of any of the provisions of the 
lease. 

A lease in this form on the 22nd of December 1879 
was granted to Fatumyia andBapabhai, the respondent’s 
father. The kabulyat was signed by them, but, as they 
subsequently asserted that they did not sign the docu- 
ment of their own free will and pleasure, the appellant 
does not therefore desii’e to treat them as bound by it. 
It can only be looked at as containing a renewed 
expression of the view consistently entertained by the 
Government in reference to the true position and rights 
of the Kasbatis. No further leases were granted. The 
lessees and those who succeeded them continue to pay 
the rent reserved, notice was served in 1898 upon the 
two ladies, Bai Nandbai and Bai Eajbai requiring them 
to quit and deliver up possession of the village of 
Charodi on the olst of July following. It was not dis- 
puted that if these ladies had by the continued payment 
of their rent become tenants of this village from year to 
year', this notice was adequate and sufficient to deter- 
mine that tenancy. Up to this the evidence touching 
the administrative dealings of the Bombay Government 
and its accredited officials with the Kasbatis and their' 
villages, including that of Charodi, has alone been deffit 
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Their Lordships are of opinion that the Just and 
reasonable inferences to be drawn from it when properly 
considered are, that not only has the respondent failed 
to discharge the burden which, as already stated, rests 
upon her, but that the BombajT- Governinent never 
departed from the position in which they were left ])y 
Mr. William.son’s arrangement ; that they never by an 
agreement, express or implied, conferred upon the 
respondent or any of her ancestors the proprietary rights 
in, or ownership of, the village of Oharodi claimed by 
her ; that they never recognised or admitted the exist- 
ence of such rights, or of any rights analogous to 
them, in them or her ; that the only rights in this 
village which the Government conferred upon her 
ancestors were those conferred by the leases which the 
Government from time to time, at their own will and 
pleasure, chose to grant to them (save such rights as are 
conferred by the ci’eation of a tenancy from year to year 
in manner already mentioned); that this Government 
never conferred upon any of the lessees of the said 
village a legal right to insist, at the termination of his 
lease, upon a new lease of the village being granted to 
him ; in other words, that the Bombay Government 
ziever were under any legal obligation to grant any 
lease of this village ; and that tlze granting or withliold- 
ing of a lease of it rested from the first solely in their 
discretion. 

It was contended, however, on behalf of the respond- 
ent that her case is much strengthened by a considera- 
tion of the Bombay Government’s dealings with the 
Grassias. They were ancient Rajput proprietors, and 
before the cession of the Alimedabad Zilla, stood to 
their native sovereigns in that relation, their lands being 
cultivated by lyot tenants fropi year to year and at will. 
They and the Mewassies were clearly distinguishable 
from the Kasbatis. The l^t-named held their lands by 
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contract, neitlier by sanad nor by defiance, and Colonel 
Walker, tlie first official appointed to deal witli this 
district, was well aware that tliere was no analogy 
between tlie lioldings of tlie Grassias and those of the 
Kasbatis. The word “ Talnq ” was first applied to 
these Rajpnt proprietors by tlie British theni.selves. 
Notwithstanding the ancient propiietary rights of the 
Grassias, they took leases of their lands from the Bom- 
bay Government, and thenceforward their legal rights 
were, in accordance with the princiiile laid dowm in tlie 
authorities already quoted, determined entirely by the 
contract which they had made with that Government, 
altogether irrespective of what their position and rights 
may have been before the cession of their territory. 

All this is stated at length in the account by J. Peile, 
Taluqdari Settlement Oflicer of the Taluqdari of Ahmed- 
abad Zilla, and the measures adopted for their restora- 
tion under and in connection with the Act VI of 1862 of 
the Bombay Legislature, published in 1867, pages 7, 9, 
14, 42, 43-47, 64 and 67. Indeed in the preamble of that 
Statute it is recited that these Talukdavi estates are 
only held on leasehold tenure determinable at the 
pleasure of the Goverumeut. So that the case of the 
Grassias makes against the case of the respondent 
instead of in her favour, inasmuch as it shows clearly 
that after the cession of territory to a new Sovereign, 
wlien it comes to be a question of legal right tlie contract 
with the new Sovereign is conclusive and the rights 
against the old Sovereign avail nothing. 

It only remains to consider the effect of any of the 
legislation of the Bombay Government on the qiiestion 
in issue on this appeal. Act VI of 1862, for the reasons 
given in the abovementioned publication of Mr. Peile, 
does not apply to Kasbati lessees at all. They never 
were Talnqdars of Ahmedabad in the. true sense., , They 
did not lose their ancient right of .ownerships ;o£ . their 
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land, by taking leases, as did tbe Orassias, and tkerefore 
did not suffer the injustice which the Statute was de- 
signed to remedy. 

The Statute of 1888 is entitled an Act to provide for 
the revenue administration of estates held by superior 
landlords in the districts of Ahmedabad, &c. In the 
preamble it is recited that it is expedient to remove 
doubts as to the applicability of certain portions of the 
Bombay Land Revenne Code of 1879 to estates held by 
certain superior landlords in the above-mentioned dis- 
tricts, and to make special provision for the administra- 
tion of the said estates and for the partition thereof. 
In the fl.rst section a Taluqdar is defined to include “ a 
thakur, inehwassi, kasbati, and naik.” Section 23 pro- 
vides that nothing in the Act shall be deemed to affect 
the validity of any agreement entered into before the 
passing of tlie Act by or with a Taluqdar and still in 
force as to the amount of his Jumma, nor of any settle- 
ment of the amount of jumma made by or under the 
orders of Government for a term of years and still in 
force. Every such agreement and settlement is to have 
effect as if the Act had not been passed. And section 33 
enacts that certain sections of the Bombay Land Reve- 
nue Code of 1879 are not to apply to the estates to which 
this Act applies. By section 33 it is also provided that 
the word “ Taluqdar ” shall be substituted for the word 
“ occupant, ” the words “ registered Taluqdar ” for the 
words “ registered occupant,” and the words “Taluqdars 
holding,” or such words to that effect as the word occu- 
pancy when applying this Code of 1879 to the estates to 
which this Statute of 1888 applies. The seventy-third 
section of the Code provides that “the right of occu- 
j)ancy” shall, subject to the provisions contained in 
section 56, and to any conditions lawfully annexed to 
the occupancy, save as sh,aU be otherwise prescribed, 
be deemed to be ahereditable and transferable property. 
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It is seriously contended, as their Lordships under- 
stood, that the effect of this substitution of the words 
“ the right of occupancy ” for the words “ the right or 
the interest of a Talnqdar ” in or to his holding, is that 
a Kasbati’s interest in a leasehold held for a term of 
years is changed in its nature and becomes a heredi table 
and transferable property, notwithstanding that by the 
very conditions of the lease his interest is limited to a 
term, and he is restrained from alienation : and not- 
withstanding also that by section 68 of this Code it is 
enacted that an occupant is entitled to tlie use and 
occupation of his land for the period, if any, to which 
II his occupancy' is limited. These two sections, in their 
Lordships’ view, plainly mean that a lessee, whether a 
true “ Taluqdar ” or a “ thakur,” “ mehwassi,” “kasbati,” 
or “ naik,” is bound by the terms of his lease, one tenn 
of which is that he shall only occuiDy for the term of 
years for which a lease for years is granted and prim a 
facie no longer. Section 73 was amended by the Act 
of 1901, but the amendment is immaterial on this 
l:|:' point. ' , , 

Their Lordships are clearly of opinion that these 
i Statutes do not bear in any way on the issue raised in 

I this case. They think that the decree of the High Court 

’ cannot be sustained, and that the decision of the District 

: Judge is equally erroneous. The fallacy underlying 

the former on the point as to the right of the respondent 
1 to occupy permanently is clearly revealed in the passage 

I printed at page 496 of the Record in which the High 

Court deals with the lease of 1833 : — 

“ There are no other provisions for forfeiture of the management. There is 
' no provision for renewal of the patta, but it is to he inferred from the nature of 

i the management and from the fact that the patta was for a term, that renewal. 
, was contemplated. This inference is supported by both previous and subse- 

quent events; by preAuous events, because in 1823. permanent possession by 
the Kasbatis was contemplated: by subsequent . events, because , the renewal 
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Their Lordships, dealiag with the legal rights of the 
parties alone, are clearly of opinion that the decrees of 
both Courts are erroneous and sliould be reversed, that 
the main appeal, that of the Secretary of State, should 
be allowed and the cross-appeal dismissed, and that 
Judgment should be entered for the Secretary of State, 
dismissing the respondent’s action. And they will 
humbly advise His Majesty accordingly. 

The resijondent must pay the costs here and below. 

Solicitors for the Secretary of State for India in 
Council: — The Solicitor, India Office. 

Solicitors tor Bai Rajbari— iliessr.?. T. L. Wilson 4- Co. 

Appeal allowed. 

Oi 'oss~appea I dis niissed- . 

j. V. w. : 


PEIVY COUNCIL.* 


MERWANJI MUNCHER.II CAMA and another, Plaintiffs, v. 
SEOEETARY op STATE for INDIA in COrNCIL Defendant, 

[Ou appeal fntm the High Court of Judicature at Boui'by.] 

' Bombay CUy Land Revenue Act (Bombay Act II of IS 76) mllonn 30, S3, 
39,4.0 — Certified extracts of Rent Roll of quit and gro mid rent ''' land — 
Office of Collector of Bombay — -Statements therein as to nature of tenure of 
land — Suit by mortgagee relying ou such extracts and advanrhig money on title 
there disclosed against Secretary of State — Act only for administration and 
collection of revenue — No estoppel created in matters of title — Sayiadl '' 
tenure. 

The Bombay City Land Revenue. Act (Bombay Act II of 1876) makes 
provision for the administration and collection of land revenue in the dty 
. of Bombay. It is for this purpose only that it sets up machinery, nainely, 
to ascertain who is liable to pay revenue. The Collector is a revenue official, 

"I Viscount Haldane, Lord Shaw, Sir George Farwell. Sir Jolm 

Edge and Ameer Ali, , . . ' ■ 
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and it is only In so far as tlie collection of revenue is concerned that lie is 
entrusted witii the duty of preparing a register and keeping records, Tlie 
public are given access to these only in order to satisfy themselves that tlicr 
are being properly assessed. The Act does not purport to estal)]isli a system 
of registration of title which is to supersede other means of cnuveyiitg or 
registering the title to land, or to relieve purchasers or mortgagees from tlte 
ordinary obligations to see that they get what tiny have contracted to get. 
No doubt the register is of considerable use even for con veytancing purposes. 
But neither the language of the Act nor the character ol: the officials, who 
have the duty of keeping it, is such as to indicate an invitation to th.o public to 
rely on statements in the records as to title which may have to be made 
incidontally, but which are not expressed, and do not purport to be decisive 
either of the rights of Govermiieut or of those (^f the individual as to matters 
which go beyond liability to contribute to land revemie. 

Where, therefore, the appellants, in a suit against the respondent, claimed 
that they had advanced money on mortgage relying on statements in certified 
extracts from the Bent Boll of “ quit and gToiincl rent land kept in accord- 
ance with the provisions of the said Act in the office of tlie Collector of 
Bombay to the effect that the land was of “ quit and ground rent, ” andhmt 
of “ Sanadi ” tenure, and therefore not liable to be resumed by the Govern- 
ment, 

IfeM, that the respondent was not estopped by such certified extracts from 
treating the land as being of: “ Sanadi ’’ tenure, and liable to resumption. 

Appeal 101 of 1914 from a jiidgmeiit and decree (25fcli 
March 1912) of tlie High Court at Bombay in the 
exercise of its appellate iurisdiction, which affirmed a 
Judgment and decree (loth July 1911) of the same Court 
in tlie exercise of its ordinary original civil Jurisdic- 
tion. 

The question for determination on this appeal is 
whether a plot of land in the City of Bombay, within 
an area of about 2,058 square yards, on mortgage of 
which the appellants had advanced more than 
Rg. 80,000, was, as between them and the Government, 
held on “ quit and ground rent tenure,” or on what is 
known as “Sanadi ” tenure,, the latter being liable to (be 

resumed by the Government, . . ^ ■, 

B aeg*- ; 
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GoA'^ernment have always kept Rent Rolls of all lands 
on which any rent or assessment is payable, in which 
trar!.sfers of ownership are registered, and such Rent 
Rolls were in practice the basis of investigations as to 
tenures. 

By the City of Bombay Land Revenue Act (Bombay 
Act II of 1876), however, it was enacted in section 39 
that the Collector of Bombay should prepare and keep 
a separate Register and Rent Roll of every description 
of dand, according to the nature and terms of the tenure 
on which such land was held ; and by section 40 that 
all records of the City of Bombay survey concerning 
the land or the land revenue should be kept in the 
Collector’s oflGtce, and be open to the inspection of the 
public, and that certified extracts therefrom, or certified 
copies thereof should be given to all persons applying 
, • for them. , . 

i:);. Almost all the land now in dispute was. originally 
y granted under a Sanadi gi'ant in 1824 at an annual rent 
y pf 11 reas pen, sqhaii^ yard, but a small part was 
A, apparently an encroachment.on adjoining .Government 


According to the appellants’ case the “ quit and 
ground rent tenure ” is one of the best known and most 
valuable of the various tenures on which land in the 
City of Bombay is held under Government, the annual 
rent being at the rate of 11 reas per square yard. It 
was stated in the plaint and not denied that properties 
held under this tenure in Bombay were “ freely bought 
and sold in the market and treated as being little, if 
at all inferior to freehold tenures.” Grants of “ Sanadi ” 
land on the other hand generally contained a condition 
that Government might resume the land on giving six 
months notice and consequently were admitted to be 
far less valuable than if held on “ quit and ground rent 
tenure.” 
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land, and was “newly assessed” at a different rate in 
1879. Before 1878 the original plot had been alway.s 
entered in the Rent Rolls of land in the new Town 
Kainatipnra in which District it was situated ; all land 
in this District, with the exception of some plots- 
granted on Sanads and of leasehold, being of quit and 
ground rent tenure. In 1879 after the passing of 
Bombay Act II of 1876, a special Rent Roll was opened 
for all “ quit and ground rent ” land in the City, and 
the original plot was entered therein as “ quit and 
ground rent ” land. In 1880 a piece of land, 95 square 
yards, was added, and a note made that it was “ newly 
assessed ground and added,” but from 1885 when a new 
Rent Roll was opened for “ quit and ground rent ” land 
the whole plot in dispute (including the newly assessed 
portion) was entered in it, and shown as being all held 
at the 11 reas rate as quit and ground rent land. The 
records of the land were so kept until 1908, when the 
record of the land in question was transferred to a new 
Rent Roll, which was then, for the first time, opened for 
“ Sanadi ” land. 

In 1889 an entry was made in the Rent Rolls of the 
transfer of the plot in suit, registered on 19th January, 
from one Allawoodin Jawanji to Abdul Husein Ibra- 
himfi, the owner of the plot, and wdio had mortgaged it 
to the appellants, and in accordance with the practice 
of the Collector’s ofiice, a notice bearing that date w’as 
served upon Abdul Husein, notifying him of the 
amount payable by way of assessment on ground rent , 
upon the plot, and of the place and time for paying 
the same, and describing the land specifically as “ quit 
and ground rent land.” 

Abdul Husein deposited the title-deeds of the land, 
in January 1892, with one of the Banks in Bombay by way’ 
of equitable mortgage, and Messrs. Gostling and Morris, 

„ a firm of surveyors, were employed .to .myestigate the 
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title at Abdul Husein’s expense. That firm on 19tli 
January 1892 applied to the Collector to furnish them 
with certified extracts of the revenue survey of the 
lands, and also “ an inspection and certified extract 
from the Rent Rolls showing the ownership of the 
property, ” from 1842 to that date. Three certified 
extracts signed by the then Assistant Collector were 
thereupon furnished to Messrs. Gostling and Morris, and 
paid for, and on them that firm approved the title of 
Abdul Husein, and the Bank with whom the title- 
deeds of the land had been deposited advanced him a 
loan. The extracts were headed (a) “ extract from 
Rent Rolls of quit and ground rent land for the years 
1841-42, and 1843-44,” (6) “ extract from Rent Roll of 
quit and ground rent land for the years 1878-79 and 
1879-80,” and (c) “ extract from Rent Roll of quit and 
ground rent land for the years 1885-86,” and each 
extract described the land as paying rent at the rate of 
11 reasper square yard. 

In October 1892 Abdul Husein applied to the appel- 
lants for a loan upon a mortgage of the land, and the 
appellants instructed their Solicitor, Mr. K. D. Shroff, to 
investigate the title for that purpose. He inspected the 
title-deeds at the Bank, the notice of 19th January 1889, 
and the three extracts (a), (5) and (c), and on the 
strength of tliose documents, he was satisfied without 
further inquiry that the tenure of the land was “ quit 
and ground rent,” as therein described, and after some 
further investigation of Abdul Husein’s title (apart 
from the question of tenure) which involved another 
reference to the Collector’s records prior to 1844, he 
advised the appellants that the title was good, and that 
the tenure was “ quit and ground rent,” and on this the 
appellants advanced to, the mortgagor Rs. 36,000, and a 
formal mortgage vwas pxecutefi by him in their favour, 
the mortgaged propertyi being therein described as 
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of “ quit and ground rent tenure.” On 23rd October 
1896, tlie 28tb. June 1897, andtlie IStb. August 1901, the 
aiDpellants made further advances to the same mortgagor 
on the security of the same land, and in all three deeds 
of fui’ther charge the same description was given of the 
land. On 20th September 1900, prior to the execution of 
the last of the thi'ee deeds of further charge, ttio api^el- 
lants entered into possession of the land, and in Janu- 
ary 1901, and thereafter until 1908, the Government 
rents were paid by the appellants, who received receipt- 
ed bills for them from the Collector’s ofiBce, the land 
being in each bill described as of “ quit and ground 
rent ” tenure. 

In 1908, when the Record of the land was transferred 
as before mentioned, the land was in the receipted bill 
described for the first time as “ Sanadi land ” instead of 
“ quit and ground rent, ” Notwithstanding the protest 
of the apppellants against the form of the receipt the 
Collector refused to do anything in the matter ; and on 
24th January 1910 the appellants brought the suit out 
of which this appeal arose, praying for a declaration that 
the land in dispute was of quit and ground rent tenure, 
and that the respondent had no right to resume it 
under the Sanad, and for consequential relief. Abdul 
Husein was also joined as a defendant, but he did not 
appear, and took no paid in the proceedings, and con- 
sequently he was not made a party to this appeal. 

The defence was that the land in dispute was held 
under the Sanad of 1824, and denied the appellants’ 
right to the relief they claimed. The first defendant 
denied that he had by any declaration, act or omission 
caused or permitted the plaintiffs to believe that the 
land in suit was of quit and ground rent tenure, and 
submitted that he was not estopped from setting up 
■the true title and claiming his rights thereunder. He , 
alleged that . the Collector never intended or . conitem- 
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IDlated that tlie second defendant or the plaintiff should 
act upon the documents in the plaint mentioned in the 
manner alleged, and submitted that the Collector had 
no authority to give up or vary the rights of the Gov- 
ernment under the Sanad of 1824, and that the suit 
should be dismissed with costs. 

Of the issues raised the following only were material 
in this api)eal. 

(1) Whether the Collector of Bombay had any power to vary the tenure 
of the land in suit ? 

‘‘ (2) Whether this defendant is bound by any declaration, act or omission 
of the Collector, tending to vary the said tenure ? 

“ (3) Whether this defendant or the Collector of Bombay by any declara- 
tion, act or omission intentionally caused or permitted tlie plainti:Es to believe 
that the said land was of quit and ground rent tenure ? 

“ (4) For what purposes were tlie extracts, copies whereof are exhibit B to 
the plaint, taken in 1892 ? and who obtained them and on whose behalf ? 

‘^(5) Whether the plaintiffs coiild and ought not, by the exercise of reason- 
abiediligence in 1802 and before tbe}^ advanced moneys on mortgage to 
the defendant 2, have discovered that the said lands were the subject of a 
Banad ? 

“ (6) Whether the plaintiffs, when they advanced the rnoneys alleged in the 
plaint, coucerned themselves with the tenure of the said lands ? 

“ (7) Whctlier the plaintiffs, in advancing the said moneys, acted upon any 
belief engendered by the defendant or the Collector of Bombay that the said 
lands were of quit and gTound rent tenure ? 

(12) Whether having regard to the circumstances mentioned iu the plaint, 
defendant 1 is not now estopped from claiming that the said lands are Sanadi 
lands ? ” ■ 

At the hearing the second plaintiff deposed that the 
plaintiffs would not have entered into the contract of 
mortgage if they had known that the land on which 
their loan was secured was of Sanadi tenure ; and 
Mr. Shroff, their Solicitor said he was satisfied with the 
title disclosed on the extracts above mentioned, and 
that if he had been warelthat the land was “ Sanadi ” 
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land, he would not have advised the plaintiffs to take the 
mortgage.^ , 

For the , first defendant witnesses were called from 
the Collectoi’’s office ; (a) that the practice as to certified 
extracts from the Rent Rolls was that they should he 
made out by the applicant, and only certified as correct 
by the Collector, or his Assistant, and that the extracts 
above referred to were so made. Rules x>urporting to be 
made by Government under section 40, Bombay Act II 
of 1876, were also put in evidence, Rule VI of 
which provided that copies of extracts were to be 
made by the applicants or their agents : (&) that of the 
extracts copied, though all were headed as being taken 
from Rent Rolls of “ quit ground rent ” land, only the 
second and third were in fact so taken, the extract for 
1841-44 being extracted from Rent Rolls entitled 
“Rent. Rolls of New Town Kamatipura,” though it 
would appear that the label containing this title was 
partly obliterated : (c) that in the Rent Roll for 1878-79 
on the page from which the second extract was taken, a 
note in red ink in the following terms ^‘'vide Sanad, dated 
3rd February 1824 ” which had been there at all events 
since April 1878, but which had not been copied into 
the extract : and (d) that in another of the public 
records of the Collector’s office referring to the land in 
suit, namely, the Register of Revenue Survey of 1868- 
69, there had been for sometime prior to 1887, another 
pencil note, “as per Sanad, dated 3rd February 1824.” 

The trial Judge in the High Court (Beaman .1.) decid- 
ed the first and second issues in favour of the piaintiffs 
holding that if the representations relied on by them 
were really made by the Collector, the first defendant 
would be bound by them if rnade in negligent breach of 
his statutory duty with the intention or effect of induc- 
ing the plaintiffs to believe that land which was in fact 
Sanadi was of a quit and gTOund rent tenure. ; , \ , , 
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On tlie merits of tlie case lie lield that Oostling had 
made a personal inspection of the Rent Rolls in Laugh- 
ton’s Revenue Register and had seen the entries referring 
to the Sanad ; that he had made his own extracts, and 
had obtained the notice of the 19th January 1889 from 
the second defendant ; that neither G-ostling nor Shrofif 
cared whether the land was Sanadi or quit and ground 
rent, inasmuch as until comparatively recently no 
practical distinction existed or was made between 
them ; that G-ostling was responsible for his extracts 
which were not representations by the Collector, who 
was not responsible for defective inquiries made by 
applicants for inspection ; that in this case the Collector- 
ate records in so far as they were representations could 
not and did not mislead either Gostling or Shroff ; that 
the entries in the Rent Roll of 1878 and Laughton’s 
Revenue Register were there before them ; that the 
exti-acts and notice were not representations by the 
Collector certifying that the land was a quit and ground 
rent tenure as distinguished from a Sanadi ; that in any 
event they were not addressed or made to the plaintiffs 
and could not raise in their * favour any right of 
estoppel ; that the evidence was conclusive to show 
that until very recent times persons dealing in land 
regarded Sanadi lands as favourably as quit and ground 
rent land ; that the plaintiffs were not by any of the 
documents or representations alleged caused to alter 
their position, nor would they have acted in any way 
differently had they known from the first that the land 
was held under a Sanad. The trial Judge accordingly 
held that there were no circumstances which would 
raise in the plaintiff’s favour any estoppel as against the 
first defendant, and dismissed the suit with costs. 

An appeal from that decision was heard by the High 
Court in its appellate jurisdiction by Sib Basil Scott, C, 
J, and Russell J. who;held: oh the first and second issues 


(differing from Beaman J.) tliat the first defendant 
would not be bound or estopped by acts or omissions 
of the Collector amounting to negligent representations 
in breach of his statutory duty, but that even assuming 
that he would be so bound and liable, the evidence in 
the case did not establish any such I’epresentation or 
breach of duty on the Collector’s part. 

It was also held in concurrence with the trial Judge 
that tlie entry as to the Sanad appeared in the Rent 
Roll and Revenue Register at the time of Costling’s 
and Shroff’s inspections and were there for long before ; 
that neither Gostling nor Shroff considered tlie question 
of the tenure ; that G-ostling had personal inspection of 
the Rent Roll and that his clerk made the extracts ; 
that Costling’s object in obtaining the extracts was to 
trace the devolution of the property, and not for the 
purpose of getting official certificates as to the tenure. ; 
and that Gostling did not attach importance to the 
entry as to the Sanad, because both classes of land were 
the same. It was further held that the plaintiffs did 
not claim under the Chartered Mercantile Bank by 
whom Gostling was employed when he obtained the 
extracts ; that the extracts contained no representation 
by the Collector such as alleged ; that the notice relied 
on was not directed to the plaintiffs, nor wms it a 
representation as to the tenure at all, nor did it purport 
to represent the contents of any Register or Rent Roll ; 
that Sanadi lands in New Town were also known as 
quit and ground rent lands, and that this was the correct 
inference from the Collectorate Records tip to 1908. 
The appellate Court therefore held that the first defend- 
ant was not estopped from setting up the true nature 
of the property, and dismissed the appeal with costs. 

P. 0. Lawrence K. (7., JJcttfces, and Lowndes for the 
appellants contended that the respondent was estopped 
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from disputing, that , the ' land in suit was of qnit and 
ground rent tenure, and had no right to revSiinie it 

under the Sanad of 1824. On the extracts from the 
Rent Rolls obtained from the Collector’s office the 
appellants’ Solicitor was quite justified in concluding 
that the land referred to in them was of quit and 
ground rent tenure. They were certificates given by a 
Public Officer under sections 74 and 75 of the Evidence 
Act (I of 1872), and as such were legal eAudence of the 
contents of the Rent Rolls under section 77 of that Act. 
It was, it was contended, only reasonable, under the 
circumstances, for him to rely on their accuracy. 
Reference was made to the Bombay City Land Revenue 
Act (Bombay Act II of 1876), sections 39, 40. They 
were all that was necessary for a Solicitor in Bombay 
to obtain in order to show that the tenure of the land 
was “ quit and ground rent ” tenure. The extract (c) 
was a very important one ; and had it been the only 
one granted it would have justified the Solicitor in 
recommending the title ; there was no indorsement on 
it referring to any Sanad. Even if the notes were made 
in the extracts referred to (and both the Courts below 
haAre found that they were), no steps had been taken in 
the Collector’s office to correct the Rent Rolls in accord- 
ance therewitli, for in the Rent Rolls for the years 1885- 
86 from which extract (e) was made the land in suit 
was still described specifically as being of quit and ground 
rent tenure. The notice under Bombaj^ Jict II of 1876, 
section 12, dated 19th Janusry 1889 also described tlie 
land as being “quit and ground I’ent land.” Also 
certain receipts for revenue so described the land in 
suit. For a long period the respondent had dealt with 
the appellants on the basis of their being qnit and 
ground rent tenants and it was submitted he was 
estopped from now dealing with them on quite another 
basis, namely, that the land, was liable to be rosumed 
by the Government under a Sanad. The Evidence Act 
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(I of 1872), section 115 was referred to as to estopi^el. 
Tlie cliaracter of the tenure was guaranteed to the 
public by the certilicates from the Collector's office 
which, it was submitted, were representations by the 
Collector to the recipients of them tliat the land 
referred to in them was of the nature there stated. It 
was immaterial by what channel the contents of the 
entry reached the public. An estoppel was created by 
the entry in the Collector’s Books of which the certified 
copies are given to the public when applied for. Re- 
ference was made to Goveiitrij v. Great Eastern Rail- 
way Comiyany^'^ as to the liability of public companies 
who issue mercantile documents and it was pointed out 
that the distinction between that case and the present 
case drawn by BEAiLiN J., was not justified, inasmuch 
as there was no evidence whatever here that the records 
of the Collector’s office were ever “ revised, reeasted, 
reinvestigated, or corrected.” Under Act II of 1876 the 
Collector was bound to keep separate records of the 
quit and ground rent,” and the'.“ Sanadi ” tenures so 
that on application any member of the public should be 
able to ascertain by inspection and search what is the 
tenure of any particular plot of land. The rule made 
under the Act and followed in practice, that tlie extracts 
from the Registers and Rent Rolls should be made by 
the applicant, while the Collector or his staff merely 
certified the extracts to be correct, would be ultra vires. 
It could not at any rate relieve the Collector from 
responsibility. The Preamble of the Act was referred 
to. It had to do with revenue not title. [Loed Shaw 
referred to section 35 which enacted that “ the registra- 
tion or transfer of any title in the Collector’s records 
shall not be deemed to operate so as in any way to affect 
any right, title or interest of Government in the land, 
house, or other immoveable property in respect of 
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wiicli any sncli transfer is made or registered”]. That 
referred only to the transfer of ownership mentioned in 
section SO of which notice has to be given to the Col- 
lector by the transferor and transferee. The “ registra- 
tion ” referred to in sections 30 and So mean registration 
under the Indian Registration Act. Under the circum- 
stances of the case, it would, it was submitted, be in- 
equitable to allow the respondent now to assert a title 
under the Sanad of 1821. 

Counsel for the respondent were not called on. 

1M5 June 29th . — The judgment of their Lordships 
was delivered by 

Yiscouxt Haldaist: : — The facts in this case are 
really not in controversy. The appellants have advanc- 
ed on mortgage of land in the City of Bombay 
Rs. 80,000. They claim against the respondent, the 
Secretary of State, that' they advanced this sum to 
Abdul Hussein Ibrahimji, the mortgagor, relying on 
statements in certified extracts from the Rent Roll of 
quit and ground rent land, kept in the office of the 
Collector of Bombay, to the effect that the land was of 
quit and ground rent, and not of Sanadi tenure. The 
question to be decided is whether the appellants, who 
were plaintiffs in the Courts below, are entitled to a 
declaration that the respondent is estopped from treat- 
ing the land as of Sanadi tenure. In Bombay both 
of these teimres exist. The land in question is in fact 
held under a Sanad which purports to enable the Gov- 
ernment to resume possession for public purposes on 
giving six montlis notice and providing compensation 
for buildings and other improvements. For the pur- 
poses of the question to be decided their Lordships 
assume, although the point is not conceded, that if the 
land were held on the other tenure it would be contrary 
to the practice of , t^e Goyerhpien^^ not to the law, to , 


■ series. 

resume possession, and that the land would be in con- 
sequence more valuable as a security. It is not, how- 
ever, clear that such a view has always prevailed or 
that the difference between the two tenures was regard- 
ed as important at the time of the mortgage. 

The Sanad was granted by the Government of 
Bombay in 1824, a rent of 11 reas per square yard being 
reserved. Such a rent would have been the usual rent 
had the land been of the other tenme. 

In January 1892 the mortgagor had granted a security 
over the land for an advance from the Chartered Mer- 
cantile Bank. A Mr. Gostling, partner in the firm of 
Gostling and Morris, land surveyors in Bombay, had 
been employed to report on the security and the title. 
He inspected certain entries in the Collector’s Rent Rolls 
and in what was called Laughton’s Revenue Suiwey 
Register, both of which were kept in the office of the 
Collector. In the entries which he inspected there 
vrere express references to the Sanad with which the 
title originated. He applied to the Collector for 
“ certified extracts ” from the roils and register. These 
extracts were, in accordance with the rules which 
obtained, made by his own clerk, and were formally 
certified by an assistant of the Collector as correct. 
The extracts were, however, inaccurate in certain 
points. In one of them the title given was “ Rent Roll 
of Quit and Ground rent,” instead of, as it should have 
been in accordance with the book from which it was 
taken, “ Rent Roll of Land situate in New Town or 
Kamatipura.” In another of the extracts, the entry 
in the Rent Roll from which it was taken contained a 
reference to the Sanad of 1824, and this was omitted in 
the extract. Mr. Gostling, in addition, obtained from 
the mortgagor a notice in which the Collector required 
payment of a small sum as rent for “ the quit and 
ground rent land situate at New Town.” . 
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spected tlie title deeds. These did not go hack as far 
as the Sanad of 1824, bat on one of them, dated in 1843, 
there was an indorsement to the effect that the registra- 
tion of deeds of transfer did not imply any relinquish- 
ment of the right of ownership in, or the power to 
resume, the land at the pleasure of the Government, 
but that the sole object of the register was to enable 
the Collector to apply to the proper person for the pay- 
ment of the rent. 

Mr. Gostling does not appear to have been deterred 
by this indorsement, or by the references to a Sanad, 
from recommending the title. Their Lordships think 
that in 1892, when he made the investigation, import- 
: ance was not attached in the same degree as later on to 
the difference between the two tenures. It appears to 
have been thought that in neither case was there sub- 
stantial likelihood of the Government resuming the 
-land. 

On the 2oth October 1892, some ten months after the 
first advance, the mortgagor obtained advances on 
second mortgage from the appellants. The latter 
employed a solicitor named Shroff to Investigate the 
title and advise as to the security. His evidence shows 
that he inspected tlie title deeds at the bank and also 
got hold of the certified coines of the extracts from the 
Collector’s Rent Rolls and the Collector’s notice to which 
reference has been made. He apj)ears to have applied 
to the Collector for access to certain of the records and 
to haA^e obtained it. At all events he searched the 
records, which not only did not indicate that the tenure 
was quit and ground rent, but which contained a refer- 
ence to the Sanad of 1824. It is probable that he was 
not paying more attention to the difference between 
quit rent and Sanadi tenure than had Gostling or the 
Collector’s clerk who checked the extracts made by 
Goistling’s clerk. Infhe end he advised the appellants 
to proceed with the BabitgageL - - - , . - 



Tlie case made for tlie appellants, who were plaio. tiffs 
at the trial, was that by reason of the references and 
omissions in the copies of the extracts, as well as in the 
Collector’s notice and in certain bills sent in by the 
Collector for the rent due, the action of the Collector 
has estopped the respondent, the Secretary of State, from 
denying that the land is of quit rent as distinguished 
from Sanadi tenure, and that the appellants are entitled 
to a declaration of title on that footing. In order 
to determine whether this is so, it is necessary to 
ascertain what was the duty of the Collector and his 
j)Osition in relation to the CoYernment and the public. 
The Collector, prior to 1876, kept in his office what were 
called Rent Rolls of land, on whatever temrre held. 
After 1876 this practice continued, but was regulated 
by the Bombay Act II of that year, known as the 
Bombay City Land Revenue Act, 1876. 

Under this Act, which extends only to the City of 
Bombay, the controlling authority in all matters con- 
nected with the land revenue is vested in the Collector 
of Bombay, subject to the G-oveiiior in Council. The 
duty imposed on him is to fix and levy the assessment 
for land revenue. The liability is to be settled with 
the superior holder of the lands, subject to an appeal to 
the Revenue .Judge, who is to be the Senior Magistrate 
of Police. There is a further appeal to the High Court 
on its appellate side. The existing survey and the 
demarcation of lands already made, and all the records of 
this survey are to be prima facie evidence. Corrections 
of such demarcation or of entries in the records of the 
survey may be made by the Collector, or by order of a 
iihqmpeteht Conrt. V i- ^ 

Part VIII of the Act relates to transfer of lands. 
Section 30 provides that whenever the title to immove- 
able property subject to the payment of land revenue 
to the Grovernment is transferred, the transferor ptd the 
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transferee are to give notice to tlie Collector. Any trans- 
feror wlio. fails to give notice is, in addition to being 
liable for a penalty, to continue liable for tlie payment 
of land revenue until notice is given or transfer is 
effected in tbe Collector’s records. In ease of dispute as 
to tlie making or completion of any entry or transfer, 
tbe Collector may summon tbe parties and take evidence 
and decide summarily wbat entry sbould be made. 
Section 35 provides that tbe registration or transfer of 
any title in tbe Collector’s records shall not be deemed 
to operate so as in any way to affect any right, title, or 
interest of tbe Government in the property in respect 
of which such transfer is made or registered. In the 
final part of the Act, which is headed “ Miscellaneous,” 
it is provided that it shall be the duty of the Collector 
to prepare and keep, in such form as the Government 
shall from time to time sanction, a separate register and 
Rent Roil of every description of land, according to the 
nature and terms of the tenure on which such land is 
held. All maps, registers, and other records are to be 
kept in the office, and to be open to the inspection of 
the public, wlio are to be entitled to obtain extracts or 
certified copies. 

Their Lordships are!of opinion that the Act must be 
treated as defining the extent of the rights of anyone 
who consults the maps, register, and records at the 
office, and that in order to ascertain these rights the 
Act must be read as a whole and its purpose ascertained. 
When it is so read their Lordships think that this 
purpose and the nature of the rights conferred are not 
doubtful. The Act is one which makes provision for 
the administration and collection of the land revenue 
of the Government in the city of Bombay. It is for 
this purpose only that it sets up machinery. The 
object is to ascertain who is liable to pay. The Collect- 
or is a revenp., o^eial,,. Jija^ in so far as the 
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collection of revenue is concerned that he is entrusted, 
with the duty of preparing a register and, keeping 
records. The public are given access to these only in 
order to satisfy themselves that they ai-e bei.ixgproperl.y 
assessed. The Act does not purport to establish a 
system of registration of title, which is to supersede 
other means of conveying or registering the title to 
land or to relieve purchasers oi' mortgagees from the 
ordinary obligation to see that they get what they have 
contracted to get. No doubt the register is of consider- 
able use even for conveyancing purposes. But neither 
the language of the statute nor the character of the 
officials, who have the duty of keeping it, is such as to 
indicate an invitation to the public to rely on state- 
ments in the records as to title which may have to be 
made incidentally, but which are not expressed and do 
not purport to be decisive either of the rights of the 
Government or of those of the individual as to matters 
which go beyond liability to contribute to land 
revenue. 

From this conclusion as to the scope of the Act it 
follows that what has taken place in the present case 
has not given the apjxellants any right to claim that the 
Government is prejudiced in any right it has to treat 
the land in question as of Sanadi as distinguished from 
quit rent tenure. Nor are their Lordships satisfied that 
at the time of the investigation of the title in 1892 the 
parties themselves really attached much importance to 
the statements as to tenure in the extracts and other 
documents produced. They appear to have inspected 
the deeds in the usual fashion, and to have concerned 
themselves with the question of who was the owner of 
the land rather than with the question of the rights of 
the Government. In the view Which has been taken, 
it is not necessary to deal separately with the question " 
raised under section 85 of the Act as to whether; hny. 
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riglit, title, or interest of the Government conlcl he 
alffiected by the registered entry. 

Their Lordships will humbly advise His Majesty that 
the appeal fails and ought to be dismissed with costs. 

Solicitors for the appellants : Messrs. U. F. Tiirner <§• 
Sons. 

Solicitors for the respondent : The Solicitor, India 
Office. 

Appeal dismissed. 

ORIGINAL CIVIL. 


Before Mr, Justice Beaman, 

,, KHIMJI VASSONJI AND ANOTHER ( Plaintiffs ) 'y. NAKSI DHANJI and 
OTHERS ( Dependants 

, Marriage., contract of — Procuring breach of contract — Co7ispiracg — Cause of 
action — Malice^ an essential rngt^ecUent — Toi't, 

Tlie lirst plaiiitifl: betrutiied his son, the second plaintiff, to one J. Sub- 
sequently J.’s father married her to the first defendant. Thereupon the plaint- 
iffs brought this action against the first defendant and his sisters, the second 
and third defendants, to recover damages, alleging that they ( the defendants ) 
had plotted and conspired together wrongfully to procure the breach of the. 
first contract of marriage. 

The conspiracy alleged was not proved at the trial nor was it proved tliat 
the hrst defendant knew at the time of his marriage with J. of her pi’evious 
betrothal to the second plaintiff. 

Meld ; ( 1 ) that the suit was not inaintainable ; 

• ( 2 ) that no legal right inhering in the plaintiff had been violated, 
since, according to Hindu law, by wliich tlie parties wero 
governed, a father was entitled to break off his daughter’s 
engagement should a more suitable bridegroom be available. 

, ^Dngmal Civil Buit Ho. 494 of l9l3. 
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I]} an action of conspiracy to procure a bread] of contract inali«.;e is an 
essential ingredient of the cause of action. 

liulo ill Lumley v. considered and its universal applicability 

doubted. 

The plaintiffs in this suit were father and son. In 
August 1910 the first plaintiff on behalf of the second 
plaintiff entered into a contract with one Mnlji Khiinji 
for the marriage of Mnlji Khimji’s daughter Janinabai 
with the second plaintiff. In pursuance of the said 
contract the betrothal ceremonies of Jamnabai and the 
second plaintiff were duly performed. According to 
the terms of the said contract the i)laintiffs were to 
provide Es. 5,500 worth of ornaments for the bride. 
This the plaintiffs did not do and therefore Mnlji in 
March 1913 determined, if possible, to secure another 
bridegroom for his daughter. 

Towards the end of March 1913 Mnlji went to 
Calcutta and there entered into negotiations with the 
first defendant who was then a widower regarding the 
marriage of his (Mnlji’s) daughter. The first defendant 
agreed to marry Jamnabai and on the 17th April Mnlji 
took her together with a bridal party to Calcutta and 
on the following day first a betrothal ceremony and 
afterwards the marriage ceremony were performed. 

The plaintiffs thereupon brought this action against 
the first defendant and his two sisters to recover the 
sum of Es. 20,000 as damages. The cause of action was 
alleged as follows : — 

“ After the betrothal of the said parties, the defendants, well knowing of 
the said betrothal, plotted and conspired together, without just cause or excuse, 
and for their own ends wrongfully to procure and induce the breach of the 
said contract of marriage and to have the said Jamnabai manned to the first 
defendant instead of to the second plaintiff.. The plaintiffs submit that the 
defendants are liable to the plaintiffs for the said amount of damages inasmuch 
as they have, without justification and for their own, ends, conspired to violate. 
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and interfere with and have violated and interfered with the rights of the 
plaintiffs under the said contract of marriage to have the said iiiarriage 
performed and to which the plaintiffs were entitled. The plaintiffs are at all 
times willing and anxious to have the said marriage performed.” 

The defendants all filed written statements in which 
they denied that they had plotted or conspired, either 
together or with any other persons, to procure a breach 
of the contract between the plaintiffs and Mnlji. They 
also denied any knowledge of Jamnahai’s engagement to 
the second plaintiff. 

Wadia with Jardine ( acting Advocate General ) for 

Davar with Setalvad for the defendants. 

Beaman, J. — The plaintiffs, fatlier and son, sue the 
defendants for damages alleging that the three defend- 
ants eonsi3ired with each other and others not made 
parties to this suit, to procure the breach of a contract 
of marriage entered into by one Mnlji, not a party, 
with the first plaintiff on behalf, respectively, of 
Jamnabai, the daughter of the said Mulji, and Kanji, 
the second plaintiff. The material undisputed facts 
are that the girl Jamnabai was formally betrothed by 
hqr father Mulji in 1910 to the second plaintiff, the 
contract being made according to the usages of the 
caste between Mulji and the first plaintiff. The terms 
of the contract were that the plaintiffs were to provide 
Es. 5,500 worth of ornaments for the bride. 

. Early in March 1913 Mulji appears to have contem- 
plated making another marriage for his daughter, as he 
alleges, because he had already broken off the engage- 
ment with the second jilaintifl; on account of the plaintiffs’ 
failure to comply with tlie conditions of the original 
betrothal. Towards the close of March, Mulji went to 
(Calcutta and appe^S: to haye sounded the first defendant 
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who was then I’ecently a widower. The first defendant 

is a much wealthier man than the first plaintiff or second Khiwi 
plaintiff. Vassosji 

The first defendant agreed to marry the girl, Jamna- dhIxji. 
bai, who was nov? rather over-matnre in the opinions 
of these people to be left unmarried any longer. 

Accordingly, on the 17th April, Mulji took the girl 
and a bridal party to Calcutta, where they all put up 
in the house of the first defendant. Overtures appear 
to have been made to the local Jamat that evening, but 
the customary dues were refused. The following morn- 
ing, the betrothal ceremony was first performed and 
thereafter the marriage. The result is that Mulji, the 
father of the bride, as well as the first defendant have 
been excommunicated for breaking off the girl’s engage- 
ment to the second plaintiff and marrying her to the 
first defendant. 

An enormous amount of irrelevant evidence, about 
the past history of the first defendant and many other 
matters, has been accumulated. It is unnecessary to refer 
to any part of it. There is also much evidence about 
the manner in which the marriage of Jamnabai to 
Narsi, the first defendant, was hurried through, as well 
as the customs of this caste, and the attitude adopted by 
the Jamat, the complaint made to the Jamat by the 
plaintiffs and the like, the only bearing of -which upon 
the points to be decided is, that it might heighten the 
probability of the first defendant having been fully aware 
of the previous engagement of the girl to the second 
plaintiff. There is also a good deal of evidence as to the 
subsequent conduct of the defendant intended to prove 
that he knew very well that he had deliberately 
. wronged the plaintiffs and desired to hush the matter 
up. Except, again, as bearing upon defendants’ know- 
ledge of the pre-existing contract, this is j^mateidal. 
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Miilji’s story is tliat lie had a perfect right to break 
off the first engagement when the plaintiffs would not 
make the last three thousand rupees worth of orna- 
ments, and that he had, in fact, done so after giving 
them a stipulated time in which to fulfil their part of 
the contract. It was only after this, according to Mulji, 
that he offered his daughter to the first defendant. The 
plaintiffs deny that they ever refused to iierform any 
part of their contract and allege that the father of the 
girl threatened to withhold his daughter for three years 
after the last ornament had been made. The first 
defendant says that he knew nothing at all of the previ- 
ous engagement till after his marriage with Jamnabai 
on the 18th April 1913. 

Clearly, if the first defendant did not know of the 
contract between Mulji and the plaintiffs the plaintiffs 
would have no cause of action against him, either as 
an individual for procuring the breach of a subsisting 
contract, or as a conspirator with others for the same 
object. And it has caused me much doubt since the 
case was opened whether in the facts and circum- 
stances alleged in the plaint it discloses any cause of 
action against any of the defendants. It is to be noted 
that the case is laid in conspiracy. And surveying the 
history of the law of conspiracy since its origin in the 
first writ which ever issued on such a count in the 
Civil Courts, at the end of the thirteenth century, up 
to such cases as those of Allen v, Flood^^'> and Quinn v. 
Leathern , it might be doubted whether any such 
action could have been maintained consistently with 
its historical development and theoretical origin with- 
out an ingredient of malice. No malice is alleged on 
the part of the defendants in this case. But ever since 
V. which was not a case of conspiracy, 
mere knowledge of the existence of a contract, which 

w [1898] A. 0. 1., ; .(19d£) SS L (1853) 22 L. J. Q. B. 463. 
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it was tlie object of tlie individual or of a body of 
conspirators to get broken, has been held in law to be 
tantamount to malice. So it was summarily stated by 
Crompton J, in delivering the judgment of the Court 
in Lumley v. Gye.^^ Nevertheless it is worth noting 
that even in that case, the pleadings alleged malice on 
the part of the defendant. Erie J.’s dictum appears to 
have been made the foundation of the later law, whicli 
may now be taken to govern, in England, all cases of 
the kind, whether put on the ground of conspiracy in 
the old sense or merely upon the ground of procuring 
the breach of a contract, as in Ltimley v. trya.W In 
the latter class of cases, analogies from the old consj)i- 
racy action are introduced, probably on the supposition 
that there has still been a conspiracy between the 
defendant and the person induced to break the conti’act. 
The English law on this subject is extremely interest- 
ing and the Judgments of the numerous great .Judges 
who took part in the decisions of such cases as Lumley 
V. GyeP Mogul Steamship Company v. McGregor, 
Gow 4' Go.,^^'> Flood V. Jackson, Allen v. Flood, and 
Quinn v. Leathem^^'^ seem to invite the closest analyti- 
cal scrutiny. For it can hardlj^ be denied that they 
are full of dicta which are in conflict, and in no case 
can any of the broader generalizations to which some 
of our greatest Judges have committed themselves be 
considered as having really settled any one definite and 
consistent principle. Erie J. said that procuring the 
violation of any subsisting right was a cause of action, 
and the violation of the right an actionable wrong. 
This appears to have been adopted either expressly or' 
by implication by Lords Watson and Macnaghten in 
Allen V. Flood^^^ and Quinn v. Leath&mS^ But wJien 
the Judgments of all the learned law Lords in these 

CD (1853) 22 L. Q. B. 463. CD [1892], A. 0. 25. CD [1896] 2 Q. B. 21 ; , . 
at p. 37. CD [1898] A. C. 1. © ( 1901 ) 85 h. T. 289. 


19U. 


Khdmi 

VASSONJI '*■' 

l\ 

Karsi 
Dhanji, 


688 


1914 . 


Khimji 

Yasson,ti 

V, 

Naksi 

Dhanji. 


THE INDIAN LAW REPOETS. [VOL. XXXIX. 

cases come under critical examination it will be found, 
I think, that they, contain many pieces of questionable 
or at least imperfect reasoning and attempts at defini- 
tion, which have not really succeeded in defining 
permanently or universally the notions in controversy. 
On the strength of these and many other earlier and 
some later judgments, text-book writers have settled 
down comfortably on one or two general propositions, 
as for example, “it is now settled law that procuring 
the breach of a contract is a good cause of action,” and 
that “in civil actions for conspiracy malice is not 
but damage is the gist of the action.” Lord Esher said 
in Flood v. Jackson , that merely persuading a man to 
break his contract with another gave no right of action 
in the civil law, unless it were done maliciously. That 
would make malice the gist of that kind of action, and 
a fortiori, in all conspiracy actions, the gist of the 
action, in one sense. The word “ gist ” is a bad word 
having but a very loose and ill-defined meaning. If 
the word “ essential ” be substituted for it, then we 
shall see at once that notwithstanding the emphatic 
dicta of Lord Watson and Lord Macnaghten that the 
intentions of the conspirators mattered nothing at all, 
malice, either express or constructive, still remains 
an essential of all these actions. It is not the “gist” of 
the action in another sense of course. That is to saj’’, 
unless damage is caused, a mere malicious attitude of 
mind or malicious intention will not give a cause of 
action. It is only in that sense that it is true, I submit, 
that malice is not and damage is the gist of the action. 
Nor is it even now strictly true to say in the widest 
sense, that a man’s mental state has nothing to do with an 
action of this kind. This is too plain to allow of argu- 
ment when we find it universally conceded (and indeed 
this is implied in every pleading ) that unless the 
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defend ant knew of tlie contract wliicli lie is alleged to 
have conspired to break or tlie breaking of wliicii he 
lias procured, no action would lie against liim. It 
might be said that knowledge can be proved as a fact, 
whereas intention cannot. But in the eye of the law 
intention has to be found as a fact in hinty-nine out 
of every hundred criminal convictions and if mere 
knowledge is held in law to involve malicious inten- 
tion for all purposes of an action for damage for prociii'-. 
ing the breach of a subsisting contract, nothing much 
is gained, in the direction of theoretical perfection at 
any rate, by peremptorily ruling out all considerations 
of intention. There is, in fact, whatever the law may 
choose to presume in its rough and ready fashion, a 
great ditfereiice between mere knowledge and a malici- 
ous use of that knowledge. But the term “ malice ” in 
law has long been the despair of all clear thinkers, and 
it is probably too late now to attempt to clarify the fog 
wliich has gathered about this legal concept. 

It may be doubted whether any practical difficulty 
was experienced in administering the law governing, 
either (1) conspiracy actions, (2) actions for unlawfully 
and maliciously procuring the breach of a contract, 
until Lumley v. gave an enormous extension to 

a doctrine, which up to that time had been kept within 
narrow and intelligible limits. It is matter of judicial 
history that the decision in that case gave rise to 
much conflict of opinion and grave doubts. But Lord 
Macuaghten took occasion to say in Qtdnn v. Leathern'^ 
that in his opinion, it wms rightly decided. So again 
tilmost all the Irisli Judges first concerned with Quinn 
y. heatlien fi'^ openly lamented the decision of the House ' 
of Lords in Allen v. Flood’ll as constituting a wide aiid 
(|uestionable departure from the law as it formerly 
stood. To get anything like a clear perception of the 
(1) (1853) 22 L-J. Q. B 463. (2) (1901) 85 L. T. 289. (3) Cl8983 1^4 1; 
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entanglements of reasoning and tLe subtle difficulties 
underlying tbe judgments in the long series of cases 
usually cited in the later judgments a broad line of 
cleavage ought, it is submitted, to be drawn and strictly 
observed between actions on the ground of conspiracy, 
and heterogeneous actions which have really nothing to 
do with conspiracy at all, but have been gradually 
drawn into the current of legal thought and decision 
on this subject by way of analogical illustration. For 
. example, the old case of the decoy ducks and nothing 
whatever to do with, either conspiracy, or procuring 
' the breach of a contract; The ground of that decision 
involving a distinction too subtle, I think, to be main- 
tained consistently, was, as far as I can make anything 
out of it, that the defendant was liable because his act 
was not only malicious but wrongful in itself, being 
in the nature of a nuisance. If he had alarmed the 
plaintiff’s decoy duck area, by firing on his own land in 
pursuit of his own game, it would seem that he would 
not have been liable, but he was held liable because he 
fired for no other purpose than to injure and annoy the 
plaintiff. Similarly, the Schoolmaster's case^'^ was not a 
case of conspiracy at all, but a ease of procuring the 
breach of a contract. At least I suppose that would 
now be thought to be its true ground, though it might 
also have been presented as an instance of maliciously 
injuring a man in the peaceful pursuit of his own trade 
or profession. It is an interesting case, because it 
apjjears to me to conflict in piunciple with Lumley v. 
Gye^^\ and to be referable, so far as the reasons governing 
tbe decision go, to the principle of actions for conspi- 
racy. Briefly, tbe formula of all conspiracy actions is 
the same, that A B P maliciously conspired together 
to do a rightful act by wrongful means or to do a 
wrongful act by rightful m^ or to do a wrongful 

(C Gloucester Gramrmr' School ease (lilO) 11 Hen. IV. 47. 

;r ; P 



act by wrongful means. Sucb ingredients exhaust, I 
think, the content of the legal notion of conspiracy in 
the civil law. But unless damage was caused there 
could be no action. For then it would be merely 
injuria sine damno. Yet it is important, nay, essen- 
tial to remember, that the mere conspiracy se, the 
agreement of the defendants, was in itself a wrongful 
act in view of the end aimed at or the means by which 
the end was to be attained. And this marks a distinc- 
tion and a very necessary distinctioir to be observed 
between cases of consj)iracy and cases of procuring the 
breach of a subsisting contract. Here is a very simple 
case.^^^ If A B 0 all sell their cargos of wheat, then on 
the high seas, to X a speculator, on condition that theyv 
shall be delivered to him at the price agi’eed, on the 
ships reaching port, unless they ABO had before 
that event chosen to re-sell to others. Now, suppose A 
with the deliberate intention of injuring X re-sells his 
cargo to M at a lower price, and so deprives X of the 
bargain. It is pretty clear, I think, that no action 
would lie by X against A. So if B and 0, each for 
himself and without preconcert, did the same, X 
would have no remedy. But if A B 0 maliciously 
conspired together to injure X by selling their respect- 
ive cargos to others, then there would have been a 
case of . conspiracy, and the facts being so found X 
would have had his remedy against them. It is obvi- 
ous that the damage caused to X would have been 
exactly the same in the two cases last supposed, yet in 
the one case, for want of the conspiracy and the malici- 
ous intent, there would have been no remedy, while in 
the other, because of those factors, there would. ~ In 
such a case how could it be said that malice was, not 
an essential of the action.? It might be objected that 

(1) NoU,---! have taken this and the next instance from an interesting article 
by Mr. Nolan in the Law • 0* 0* B* _ , . -V^ 
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here is no conspiracy to do either an unlawful act, or a 
lawful act hy unlawful means. But I appreliend that 
according to the understanding of the okler law, it 
would he an unlawful act to injure a man maliciously 
in the pursuit of his trade, and that merely conspiring 
to do so would he an unlawful means. Whether that 
understanding could he made to conform with the law 
laid down in Alien v. FloodP-^ and in Quinn 'Y. Leathern, 
is doubtful. It is not of course an actionable wrong merely 
to injure a trader hy legitimate competition as in the 
Mogul caseS^'^ There was a conspiracy up to that point 
but as it was held that neither the end nor the means 
of the conspiracy were unlawful, the action failed. It 
would have been otherwise had the end been to injure 
the defendant maliciously. Had the conspiracy been 
formed not with the sole object of benefiting the con- 
spirators by excluding hostile competition, but out of 
sjiite to a particular person to ruin him, although the 
means employed had been exactly the same, I gather 
from the reasoning of all the learned Judges, that the 
plaintiff would have succeeded. In a word, the conspi- 
racy W'hich plus damage gives an action at civil 
law must be a conspiracy which without damage would 
have been indictable. A conspiracy to coerce indeji- 
tured servants to break their labour contracts would 
certainly have been indictable, and the whole- current 
of conspiracy actions in the Civil Courts shows Jiow 
directly they are derivable from the peculiar sentiments 
with which the Legislature long regarded the relations 
created by contract between master and servant. It 
maj^ however, be doubted w^hether an action could 
have been brought in the Civil Courts for conspiracy to 
procure the breach of a great number of other contracts, 
or whether, in fact, any such case ever has arisen. Yet 
it is extremely hard to find any distinction in principle. 

0) [1898] A. d 1, 289. ; (3) [1892] A. C. 25. 
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There would, at least, be this refuge which is denied 
to those who would seek a complete and satisfactory 
delimitation, of the principle to which effect was given 
in Limiley v. fri/e® that in the former cases the act of 
conspiring might be declared to be a wrong in itself, 
while in the latter, there is no such discoverable ele- 
ment. It is obvious too that the use of the teiiii “ pro- 
curing ” suggests a distinction between cases in which 
the defendant’s intention must, on the facts, have been 
malicious in the widest sense, and others in which, 
using language in its ordinary sense, it could irot have 
been. Here is another case. A sells a piece of land to 
P. B desires the land. Knowing that A. is a strong 
temperance man, and that P means to put up a gin 
palace on tlie land, B informs A of P’s intent! on, -with 
the result that A refuses to sell the land to P, and after- 
wards sells it to B. It is clear that, according to Lord 
Macnaghten’s understanding and application of Erie 
J.’s dictum, B would be answerable to P in an action 
for procuring a breach of contract. And so he would, 
presumably if he had merely offered A a higher price. 
Tlien the case would seemingly have been on all fours 
with Lumley v. in all material particulars. But 
would an action lie ? Perhaps it -would now, but it 
may be doubted whether it would before Lmnley v. 

In the case supposed, if instead of the representa- 
tion having been made to A by B alone in his own 
interest, and without any particular malice against P, 
BCD had conspired to deprive P of his bargain in this 
way, and had, in furtherance of the conspiracy, made 
the same representation to A, then if an action would 
have lain against BCD at the suit of P, it would have 
been based on the conspiracy , and implied malice. 
Again, if no representation had been made to A but 
B G D had, as a syndicate, desired to get the land and 
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had offered a higher price than that agreed upon 
between A and P, would this have been an actionable 
conspiracy’’ ? I doubt it, and I do not believe that any 
case of the kind can be found. Yet if B 0 D knew of the 
contract between A and P and deliberately induced A 
by offering a higher price to break it, the case falls 
within the terms and principle of the law laid down by 
Lord Macnaghten. There is a large and quite percep- 
tible difference between all such cases of one, or more 
individuals trying to get something already contracted 
for by some one else for themselves, and all true cases 
of actionable conspiracy. But as the terminology of 
the most authoritative judgments stands at present, 
it is difficult, if not impossible, to express that differ- 
ence in the terms of any constant principle. Because 
the one real and substantial criterion, namely, the 
motive, the malicious motive, has been peremptorily 
ruled out. But even were that still left for use, it 
would not suffice. Take such a case as this. A has a 
valet B who has agreed to serve him for a year. X 
particularly desires the services of B. He does not 
know A and has no malice, except in the most extended 
legal sense of that term, towards A. He offers B 
higher wages, and B deserts A after three months of 
the term agreed upon have expired. The ground of A’s 
action against X would now be in the words of the old 
wvit per quod servitiumamisit. And presumably this 
was the ground of the decision in Limiley v. Gye^K The 
same writ would serve in an action for seduction of 
daughter or female servant, but it takes us far from the 
ground of the action in conspiracy. Still it may help 
to bridge the chasm between true conspiracy cases and 
cases for procuring the breach of a subsisting contract. 
As a limitation as well as an explanation it may here 
be of some service. It might be contended that in the 
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two first hypothetical cases put, the i)laiutiff analog!- ]£ 

cally had lost the use of the corn or the land and so the Khs 
actions were referable to the same principle. In all 
cases of the Lumley Gye^^ class, there must be taken 
to be an existing contractual relation already entered 
upon and in part performed, before it is broken at the 
solicitation or by the conspiracy of the defendant or 
defendants. It is true that we are here met at once by 
a fresh difficulty. For it has often been said in con- 
spiracy cases that it makes no diflier ence whether the 
object of the conspiracy be to break off existing con- 
tracts, or to prevent the making of fresh contracts. 

And this is intelligible when we bear in mind the 
nature of the conspiracy itself, and its malicious direc- 
tion against the plaintiff. But it certainly would not 
be true if extended for the purposes of theoretical 
construction to such a case as Lumley v. Gye^K Had 
there been no contract between Wagner and Lumley, 
it is clear that Lumley would have had no cause of 
action against G-ye merely for outbidding him and so 
securing the services of Miss Wagner for himself. And 
I think that is universally true of every case properly 
restricted to the procuring by a single person of the 
breach of an existing contract for his own benefit. If 
I am so far right, we come in sight of something like a 
real distinction which might be embodied in a general 
rule. Leaving aside for a moment cases of conspiracy, 
and confining ourselves to cases of procuring a breach 
of contract, it would then appear that such procuring 
is only actionable at civil law, when the contract is of 
a peculiar kind already partly executed and partly to . ' 
be executed. Even if it is so, it is extremeh^ doxxbtful . 
whether any logical ground could be discovered apart 
from conspiracy, and analogies drawn from that action, 
upon which to justify actions of the limited kind men- , ' ? 

CD (1853) 22 L. J, Q. B. 463, , , 
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tioned. It would, for example, be a nice and over-re- 
fined distinction to say that if A desiring to obtain, tlie 
services of B’s valet ..should tempt him away from B a 
day after he had actually entered upon his service to B 
there wmuld be a good action at B’s suit against A, but 
not if A had so tempted B’s servant after making the 
contract of service, to break it one day before entering 
upon it. But the latter case is in no wmy distinguish- 
able from any other case of procuring the breach of a 
contract. Eliminating malice, conspiracy, wrongful 
means and all such special factors, it would come to 
this, either all ijrocuring the breach of a contract 
knowm to the procurer to be subsisting is actionable or 
none -is. Subject to the eliminations just suggested, it 
is submitted that the proper answer is that none is. 
An article is to be sold. A, the proprietor, agrees to 
sell it to B on the next day. X who greatly desires 
the article comes to A and offers him £ 500 more than 
B had offered. A accepts and breaks off his agreement 
witli B. Now if X knew of the agreement with B lie 
would, according to Erie J.’s rule applied by Lord 
Macnaghten, be liable to B in an action for procuring the 
breach of A’s contract with B, but if he did not, he 
would not be liable. Yet the damage to B -would be 
exactly the same. The basis of such an action is cleaily 
revealed to be malice (which is a consideration I wish to 
have excluded in any attempt at a reasoned th eory of these 
actions ). For if X knows that B has a prinui facie 
right to obtain an article which he wishes to obtain for 
himself, he is presumed to act maliciously towards B 
in inducing A, the owner of the article, to break oft‘ 
his bargain with B. But this is a mere abuse of ordi- 
nary language to cover inexact thought and get over a 
difficulty which has always been felt, but rarely ex- 
pressed. In thus grouping a complexity of notions loosely 
under the dictum that Imowledge in all such cases is 
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equivalent to malice, tlie Courts have thrown a very 
wide net indeed, so wide as to embrace every case in 
which a man knowing of the existence of a contract 
betw'een two others, persuades or induces the promisor 
to resile from his contract. Feeling this inconvenience, 
to use no stronger term. Judges have enwrapped the bare 
doctrine in a cloud of qualificatory phrases explanatory, 
or intended to be explanatory, of Justification. The 
action will, it appears, always lie, but it is a good 
defence in the absence of malice, &c., to show that the 
defendant was justified in procuring the breach of the 
contract. What does or does not amount to Justifica- 
tion is now shrouded in such a mist of words and phrases 
that it may be neglected for all purposes of scientific 
examination. But there is more in the bare doctrine 
which needs to be scrutinized. In the first place, it 
seems to ignore altogether the freedom of the will of 
the first promisor. When the Courts speak of the in- 
vasion of an existing right, it is pertinent surely to en- 
quire what are the limits of the right. The right of A 
to the performance ofan agreement entered into between 
himself and B at the hands of B is a tolerably clear and 
definite notion. As l)etween these two, A who seeks 
to enforce the right is the person of inherence and B the 
person of incidence. Outside persons have nothing to 
do with it, for them tlie right does not exist. If A 
cliooses to deny B his right or B chooses to deny A his 
riglit, each, is at perfect liberty to do so, subject to a 
claim for compensation in damages, or, if need be, 
.specific performance. In the case supposed, A being 
the ])erson of inherence, B may refuse to perform his 
}jart, and A has his ordinary remedy. It is only on the 
supposition that B’s will is coerced by another so that, 
he is no longer a f ree agent, that there could be any legal 
logical ground for the doctrine that the refusal of B to 
])erform his part of the contract thns “ inYadihg,” dr 


“ violating ” A’s right, gives A any cause of action 
against anyone else than B. That is where the old 
conspiracy action takes its stand. It supposes that a 
comhination of persons may so oppress the will of one 
or more other persons that they cease to be free agents, 
and their acts are, therefore, really the acts of the con- 
spirators who are therefore rightly made answerable to 
the aggrieved person. In contract the law assumes that 
men are perfectly free. It is only he who makes that 
can break the contract. And again it is only on the 
assumption that a third person or persons has deprived 
him of free contractual will, and so substituted his or 
their will for that of the original contractor that these 
outsiders could be regarded as answerable in his stead 
to the person aggrieved by the breach. But where there 
has been no combination or conspiracy, it is plain that 
ordinarily no such reason could apply. There might 
be a case, in which the person procuring the breach of 
the contract stood in such authoritative relation to tlie 
first person of incidence, that the breach might fairly 
be attributed to the substitution of his for the will of 
the contracting party. No case of that kind has yet, 
as far as I know, come before the Courts. And the 
reasoning I have ventured to suggest is entirely ignored 
in the broad loose generalizations which cover the deci- 
sion in the LwnUy v. class of cases. It is submit- 

ted that where a man merely knowing of the existence 
of an unperformed agreement, without malice or the 
use of unlawful means, obtains the benefit of tlie agree- 
ment for himself, no action can lie against him for the 
breach of the agreement or procuring such breach, at 
the instance of the first promisee. It is clear that there 
is no principle of law, nor any logical reason why such 
an action should be maintainable. Tlie wrong done to 

the aggrievedpersonhasbeendonevoluntarily by the first 
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promisor, not by tlie person with whom he has entered 
into a new agreement. It is only by transferring the 
doctrine of abetment from the criminal to the civil law 
that any colourable reason could be adduced in support 
of such actions. A man who induces another to com- 
mit a crime is himself a criminal in the eye of the law. 
But by no parity of reason could it be argued seriously 
that a person who induces another to give him the 
benefit of a contract which he had formerly promised 
to someone else should be answerable civilly to that 
thii’d person. For, the same harmr would be done to 
the first promisee whether the second promisee knew or 
did not know of his right. In the former case, on this 
line of reasoning, he is to have, in the latter, he is not 
to have, a good action. Transpose this again into the 
criminal law of abetment and absurdity is patent. The 
eases of interference with existing contractual rights in 
operation, such as tempting a servant away from his 
master during the currency of the term of service, do 
not fall within the definition, since the agreement is 
already in part executed. And for all I can see there 
is no reason to make an exception of cases in which 
after a contract for service has been made, but before 
it is entered upon, some one else tempts the servant to 
l)reak his agreement. 

Turning again to Erie J.’s dictum, so much ap- 
proved later by some of the very greatest English 
.Tudges, let us see, how in that later application, it 
stands analysis. Procuring the violation of an existing 
right is a cause of action, the violation of the right is 
an actionable wrong. Now when the party aggrieved 
is seeking his remedy for the violation of his right 
( in the class of cases I am considering the breach of a 
contract ) his whole action must presumably be refer- 
red to its cause. In other words, he must sue the pro- 
curer of the violation but allow the actual violator,. jhis; 


im 

, 1914 . 


Khimji 

Vasboxji 

V, 

Narsj 

Dhanjl 


THE mDIAIjf EAW REPORTS. [VOL. XXXIX. 

promisor, to go scotrfree. It can hardly be contended 
that he has a two-fold remedy against both, the pro- 
curer of the breach and the breaker of the contract. Nor, 
I believe, would it be argued that he can sue them to- 
gether jointly and severally. If he first sue his promisor 
for damages on the breach, what becomes of his cause of 
action against the i)rocurer ? And if he elect to sue the 
procurer of the breach, is the actual breaker of the 
contract to be exonerated ? It may be answered that this 
is exactly what happens when actions for consj>iracy to 
injure by causing others not to make contracts with the 
ifiaintifi are successful. It is not the servants and 
would-be customers who are sued but the conspirators 
who have induced them to break their contracts or 
withdraw their custom, &c. True, but the reason for 
this is simple and does not apply to such cases as I 
have in view. By the act of their conspiracy to injure 
the ijlaintiff, and attain that end by bringing about 
unlawful acts or the use of unlawful means, they have 
done the plaintiff a civil wrong entirely distinct and 
separable from the particular wrongs done him by the 
several persons upon whom the conspiracy has taken 
effect. Nothing in the least like this happens where a 
person knowing of the existence of a former agreemeait, 
merely takes a fresh agreement from the promisor of 
the former, although he knows also that doing so must 
involve the breach of the first agreement. Two ele- 
ments at least are essential in the former action, the 
combination and the direction of its collective activity 
1)57 means unlawful or lawful, to an unlawful end, the 
malicious injury of the plaintiff. In the class of cases 
I am dealing with, one of these elements is entirely 
wanting and the other can only be imported by a very 
large and loose expansion of the legal notion of malice. 
If the underlying idea is that an abettor of a civil 
wrong should be liable tp; the person suffering it, just 
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as in the criminal law an abettor is as punishable as 
the principal criminal, we need only turn to Erie J.’s 
dictum and the practice founded upon it to see how 
completely- the analogy breaks down. For here the 
aliettor and the principal are not equally liable, but one 
or the other is to be selected as the wrong doei*, while 
the other, usually the principal, is absolved. The crimi- 
nal abettor could not possibly procure the crime un- 
knowingly, but the civil abettor might bring about ex- 
actly the same injury and damage to the aggrieved party 
to the first contract without ever having heard of him 
or his contract. Apart from conspiracy, which is an in- 
dictable offence and therefore a wrong in itself, it may 
be doubted whether the act of a single individual not 
I)rompted by malice nor sirpported by unlawful means, 
resulting in the breaking of a contract which he knew 
of and the making of a subsequent contract with him- 
self for his own advantage would, in strictness, give 
the first promisee any cause of action against him. In 
this connection it has often been argued in the Courts 
that there can be no conspiracy to do that which, if 
done by one member of the conspiracy alone, would not 
be an actionable wrong. This entirely overlooks the 
fact that the conspiracy itself is a wrong. No man is 
to be made the object of a conspiracy, although every 
man is free to play for his own hand by lawful means. 
It must be acknowledged that some of the greatest 
English Judges who have refuted this argument appear 
to have inissed the point and strayed into reasoning, 
which, with deference, I submit, is unsound. 

Briefly, the position arrived at by this reasoning is 
that acts done by A B 0 D and X in concert and further- 
ance of an end, not necessarily unlawful in itself, may 
give the person against whom they are directed a cause 
of action, though, if the same acte were, .done . by X 
alone, they would not j, in other . 
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collective action can give an act a new quality of wrong- 
fnlness, which it would not have had but for the fact 
that it was done by many instead of one. And the 
ground of reason upon which this is supported is that 
a mair may well re.sist or ignore the- attacks of a single 
man while he might be forced to succumb to the oppres- 
sion of numbers. Both the reason and the conclusion, 
so stated, are false. Take a simple illustrative case, 
that of an actor complaining of a conspiracy malici- 
ously to hiss him off the stage and so injure him in his 
profession. Let us suppose that there are two hundred 
persons in the conspiracy who have all agreed to hiss 
the actor as soon as he appears. Let us suppose that 
the entire audience consists of a thousand persons. The 
conspiracy being proved, and its object also being 
, proved, namely, to injure maliciously the plaintiff, the 
means by which that end is attained may be wrongful in 
themselves or they may be not wrongful in contempla- 
tion of law. Every person attending a place of jjublic 
entertainment, and honestly disapproving of any of the 
actors, has a right to expi-ess his disapproval by hissing. 
The hissing is not a wrongful act. If one of the 
two hundred consinrators alone hissed, this might pass 
unnoticed ; it might do the actor no harm. According 
to the reasoning under consideration it would be a 
harmless act giving rise to no cause of action. But 
done in concert with hundred and ninety-nine others 
it is now held to be a wrongf al act. This is a plain fal- 
lacy. The act does not change its character because 
repeated by many. If the whole two hundred, without 
any pre-concert, honestly hissed together, the total his- 
sing would be as indifferent in the eye of the law as 
the hissiug of each of them. Add the eight hundred 
non-conspirators making up the audience, and suppose 
that the whole thousand were so displeased with the 
actor’s performance that they all hissed him, would he 
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liave any cause of action against them ? Certainly not. 
The wrong which is the ground of his action does not 
lie in the means used hut in the end attained. He 
would he far more injured hy the spontaneous' and 
honest hissing of a thousand, than hy the concerted 
and malicious hissing of two hundred, yet he would 
have no cause of action. The truth is that if the his- 
sing of the two hundred, in furtherance of a conspiracy, 
was a wrongful act, then the hissing of each one of 
them, for the same piii’pose would he just as wrongful 
an act. If the proposition is meant to apply to the 
■wrong actually done, then it comes to no more than 
this, that one man might not have been able to do 
a wrong which many in combination might. But if the 
\vrong were actually done by a single person with the 
same intent and hy the use of the same means, as it 
might have been done by two hundred, it is impossible 
to find any distinction between the cases ,- the result in 
either must be the same in the eye of the law, if we 
eliminate the important fact that conspiracy is <j^er se 
an offence, and so of course a material ingredient of a 
civil wrong. If it is lawful for X alone to induce a man 
not to sell his land to another, not to make a contract 
with another, or to exclude him from a new field of 
competitive enterprise, it is equally lawful for twenty 
or a hundred men without pre-concert or malice, to do 
the same. It is true that the combination of two hund- 
red might achieve what one of their number alone 
could not. But this pre-supposes conspiracy. It is also 
true that the collective but not concerted or malicious 
action of two hundred might similarly achieve a result 
wh icli any one of them singly would have failed to 
achieve. But here no one can doubt but that no actibii 
would lie against any one of them singly or all together. 
In the hissing case, just given, every one of the 
hundred would be as liable as any other or all tit^sther’ 
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if it could be pi'OYed, (a) tbat be was actuated by 
malice (!>) that bis act caused damage to tbe plaintiff. 
For this, like so many other cognate cases, is really a 
case of privilege in tbe first instance, later displaced 
by proof of malice. It will be found on analysis that 
tbe reasoning of all tbe eminent Judges wbo have 
dealt with this argument, resolves itself into this, that 
given a wrong aimed at, many may succeed in in- 
flicting it where any single person would not. But 
this is ciuite a different conclusion from that I have 
stated, namely, that what done by a single person 
would not be a wrong at all Would be a wrong if done 
by a number of persons in concert. Tbe only possible 
ground for any such distinction is that tbe fact of 
combination or conspiracy is a wrong ;per se. And this 
is not very logical either when we turn to tbe ordinarily 
accepted definitions of “ conspiracy.” There could be 
no indictable conspiracy except to do a wrong act or 
use wrong means to do an act not otherwise wrong. 
Nor could there be any civil action for conspiracy un- 
less, (a) a wrong act bad been done or (b) wrong means 
bad been used. Now we see ex vi tenninorum, tlxat in 
tbe first case tbei’e could be no valid distinctio]i 
between tbe case of one person acting alone and the case 
of twenty people acting together, for to give a cause of 
action a wrong must have been done. And a wrong 
must always be a wrong whether done by one or })y 
twenty. No case, therefore, can possibly be put under 
this bead in which a wrong done to an individual by 
conspiracy would not also have been a wrong if done 
to him by any given member of tbe conspiracy. If it 
is wrong for fifty men to prevent servants going into 
A’s service, it must equally be a wrong for one man. to 
do so. But it is argued that apart from the conspi racy 
it is a fair fight one man against another, and no wrong 
would be done to A by X merely seeking to engage 
seiwants whom A : desired*^^ ^ for that matter 


would^ it be a wrong if done by the fifty, did not the 
conspiracy and the implied malice introduce new 
elements. ^ If without malice and solely in his own 
interests X tried to conier the labour market, he would 
have given A no cause of action ; but then neither 
would X plus forty-nine others. This was in effect the 
ground of the decision, as I understand it, in the Mogul 
case^^\ But if the object of the fifty was malicious, merely 
to ruin A, and this could be shewn from the facts of 
the combination and its subsequent action, A might 
have his action. But in like circumstances I do not 
see why he should not have his action against X alone. 
The difficulty would then be to prove the malice' 
since there would be no starting point of a conspiracy 
to injure A in his trade. It would be hard indeed in 
such a case, as Lord Macnaghten and Lord Watson 
have said, to expect the Courts to pry into a defendant’s 
soul and get at the hidden motives of conduct not un- 
lawful in itself. And this brings us to the B category. 
Given an end not unlawful in itself, the means used to 
attain it by a single man could only be less wrongful 
than those employed by fifty men, because they would 
be less efiecti-ve, in other words, would fail of attaining 
the desired end. It thus becomes clear that the pro- 
position goes no further than this, that the pressure 
exerted by numbers might amount to coercion, which 
is wrongful, while the pressure exerted by one of them 
alone might not, and, therefore, would not be unlaw- 
ful. That is not a distinction between the quality of 
tlie same act repeated by fifty persons, and the act done 
liy one alone, but views the collective action of fifty 
from the standpoint of results alone as in law' a differ- 
ent act fi'om the act of one. In, the former case it: is 
called coercion, in the latter it is not. Yet of course 
there might be genuine coercion by a single persoTi if 
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he were influential enough, and then the attempted 
distinction disappears altogether. 

I return now to my central point, where, if any- 
where, can a limit he set to the application of the 
principle established in Lumley v. Gye''^'^ ? Logically I 
should say nowhere, practically I should say that it 
was desirable to confine that ease within the nar- 
rowest possible bounds. In a later case Rigby L. .1. 
puts such a set of facts as I am dealing with though, of 
cour.se, ■with reference to English cu.stoms and sen timents, 
as a reduetio ad ahsurdum of any extension of Lumley 
V. beyond its own facts. If a lady ■were engaged 

to be iharried to A and before the ■v^^edding X fell in 
love with her and induced her to break off her engage- 
ment with A and become engaged to him, "Vimuld A, he 
a.sks, have any cause of action against X ? Carry it a 
step fnrthei’, and suppose that before the lady married 
X, A brougiit his action and applied for an injunction 
against X restraining him from pursuing his courtshiir, 
would any Court listen to him ? Similarly, in National 
Phonograph Co. v. Edison-Bell Consolidated Phono- 
graph Co.® Joyce J., without going very deeply into 
the question, expresses a very strong opinion against the 
too liberal extension of the principle upon which 
Lumley v. Gye^t appears to have been decided. He 
would draw a distinction between cases in which con- 
tractual relations already existing may be distinguislied 
from unfulfilled contracts, confining the former cases 
to the relations existing under contracts of service 
between master and servant, or employer and em- 
ployed. I am unable to see how any such distinction 
can validly be based upon the dicta of the many eminent 
Judges who have had to deal with this question in tlie 
English Courts. The real distinction, if one is to be 
drawn and maiiitained at all, ought to re.st upon 
■ « (385S) 22 L, J, Q, B. 463y' : ' ®,(1906) 76 L. J. Ch. !94. . 



plainer and solider ground. I have ali-eady tried to 
indicate that ground. 

In all matters of private contracts the parties are 
supposed to be free agents accountable to each other 
and no one else. The promisor may break his promise 
with or Avithout external inducement and the damage 
to the promisee is jprecisely the same in either case. 
What conceivable right then can he have against a third 
person on the ground that he has induced the promisor 
to break his promise, unless it can be shown that he 
has done so maliciously or by the use of unlawful 
means ? None at ail that I have been able to discover. 
The aggrieved party to the first contract always has 
his remedy against his promisor, and it is no concern of 
his how his promisor was brought to break his promise. 

It is enough that he has done so. 

Perhaps some assistance might be got out of an 
analysis of the terms of Erie 0. J.’s dictum “procuring 
the violation of an existing right,” &c. Now in the case 
of a contract what is the existing right of the promisee ? 
Ordinarily, it goes no further, merely as a legal right 
than damages, should the contract be broken. In some 
cases it goes the length of specific performance. But 
marriage is evidently not one of those cases. Where 
the contract is not of a kind of which specific perforiu 
ance could be granted, then the legal existing right, 
up to actual performance, is no more than the right to 
have damages for the breach. And that right cannot, ' 
of course, be molated by any one who merely induces : ' ; , 
the breach. In the very nature and essence of the , , 
thing tlie legal right of one party to a contract against 
the other is restricted to that other, and is limited to 
compelling liim in some cases, to carry out the com 
tract in others,' to getting damage^, out of him shoiild, 
he fail' to. perform it. Where then all other , elements: 
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axe absent and the wrong complained of is confined to 
the loss occasioned to the promisee by the non-perform- 
ance of his promise by the promisor, the indncement 
by another not to perform, whether that other vTas or 
was not aware of the existence of the conti’act does not, 
in strictness, appear to make np any part of the real 
cause of action. No violation of any right actnally 
existing in the plaintiff in such an action against the 
inducer, has been procured by the defendant. But 
this is possibly too nice, since it might fairly be replied 
that if there were no existing right in the promisee 
against the promisor, to have the pi-omise carried out, 
there would be no ground for the action for damages 
against him, and the reasoning just suggested might be 
thought to confound right with remedy. 

On the other hand, the peremptory ruling out of all 
regard to the intention of the defendant insisted upon 
by Lords Watson and Macnaghten is open to as plain 
an objection. For, in fact, it never is neglected as 
being of the essence of the plaintiff’s cause of action 
against such a procurer, though it is partly concealed 
under a looser idea. This idea too iS'imj)lied in the use 
of such a word as “ procure. ” In one sense a man, who 
tempts the owner of an article with a higher price than 
that for which he has already agreed to sell it, may be 
said to procure the breaking off of the former agreement 
even though he did not know of its e.xistence. And 
this also exhibits the rather coarse sub,stitutioii of the 
bare idea - of knowledge for that of malicious intent. 
For. if -two persons do precisely the same act, having the 
same damaging and injurious consequences to u third, 
and one of those personsis liable to the third in law 
for damages on account of knowledge, while the other 
is not, plainly the essence of the action against the 
fonner lies in the knowle^e, or in other woids, in the 
malice:, which is pre-sapposed,ln the .bare. knowlfidge. 



Mere knowledge by itself could never, in an exact 
analysis, be such an ingredient as added to an act would 
convert it from a non-actionable into an actionable 
wrong. It is only when, to avoid difficulties of proof, 
such mere knowledge is presumed in law to impute 
malicious intent that we arrive at a true understanding 
of why an act not actionable alone, may be, with that 
ingredient added, actionable. We are thus brought 
back to what is undoubtedly the truth, that in every 
case conforming to the required conditions malice is 
essential to the giving of a good cause of action. 

In the case put by Rigby L. J., there was the existing 
right, there was a procuring of its violation, and there 
was the requisite knowledge, which, according to 
Crompton L. J., is tantamount to malice, and yet no 
one can doubt that the party injured by the breaking of 
the first conti’act would have no cause of action against 
him who induced its breach. The rule then deducible 
from Lumley v. G-ye’^'^ and the comments made on it in 
Allen V. Floocl'^ is not a rule of universal applicability. 
Any exception invalidates an universal. Probably it 
is untrue to impute malice to mere knowledge ; the 
fact of knowledge may suggest the existence of malice, 
but it seems rather a rude generalization to say that 
the two are equivalent. But if they are not, and the 
line requires to be drawn where I have submitted that 
it ought to be drawn, one thing is clear’, ■ and that is 
that Lumley v. Gye^^'^ was wrongly decided. This can- 
not be argued now, since it was explicitly approved by 
the House of Lords in the later cases of Allen y. FlooM^j . 
and Quinn y. Leathem*^. This much at least inay be 
hazarded without disresj)ect that the universality, of 
the rule which appears to have been established by. 
Lumley v. is questionable, and that it ought not 

W (186.H)22 L. .LQ. B, 463. -- • .<2) [1898] A. 0. - : — , 
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to be applied to any new set of facts without a Court 
being satisfied that it exactly fits them. I should like 
to say, that limiting the case before me to the plaintiffs 
and the first defendant (I will deal shortly with the 
element of conspiracy preseutly) it does not apply, and 
that, on the facts iDleaded, the plaint discloses no cause 
of action. But in view of the state of the law at 
present I do not think it would be safe to do so, since 
it would api^ear from a perusal of the leading text- 
books that it is accepted as axiomatic that procuring 
the breach of a contract gives a good cause of action. 
I shall never be able to bring mj^self to believe, that 
without the addition of other elements, it does. I 
assume that the word “ procuring ” in this compendious 
phrase connotes knowledge of the existence of the 
contract which the defendant procures to be broken. 
Even so, in the absence of express malice, I do not 
think that looking at the development of the doctrine 
historically and theoretically that as an universal pro- 
position is good law and true. 

The plaintiffs have entirely failed to prove any con- 
spiracy between the defendants inter se or with others 
not made parties to the suit. Some attempt was made to 
prove that the first defendant wrote to his sister Had ha- 
bai, the second defendant, on the subject of procuring 
a bride for him. Some attempt was made to prove that 
the betrothal of Jamnabai to the first defendant took 
■place in Bombay under the auspices of the second 
defendant, who was well aware of the existence of the 
betrothal of Jamnabai to the second plaintiff. But that 
attempt appears to me to have failed. Nor, even had it 
been successful, would it have been sufficient toproye a 
conspiracy between the first and second defendants to 
procui’e the breaking: off of the mai’riage arranged 
between Jamnabai : and second plaintiff. There is 
absolutely nothing, Shaw that, at that time the first 
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defendant had any particular girl in view, or was aware 
of the betrothal of Jamnabai to Kanji. The hirst 
defendant has, for many years, resided permanently in 
Calcutta and must not be presumed to have known all 
that ■was going on in the caste in Bombay. As to the 
third defendant, I cannot remember that anj^ serious 
attempt was ever made to connect her with this alleged 
conspiracy. Both, the second and third defendants, 
are sisters of the first defendant. Such evidence as 
there is of consjpiracy points to a 'woman called Adhi- 
bai having taken the leading part. It w^-as she 'who 
ai^isears to liave recommended Miilji, the father of the 
girl Jamnabai, to go to Calcutta and choose a husband 
for her, naming one Bhabar and the first defendant as 
suitable bridegrooms. But what conceivable reason 
had this woman Adhibai to conspire with the first 
defendant to procure the breaking off of Jamanbai’s 
betrothal to the first and second plaintiff ? I do not 
believe that there "wms any conspiracy or anything in 
the least like a conspiracy. It is possible that when 
the marriage betw^een Jamnabai and Kanji hung fire so 
long, members of the caste may have found out or 
guessed that the girl’s father w-as dissatisfied wuth the 
proposed marriage, and so suggested to him that he had 
better look out for a more suitable husband for his 
daughter. It is quite possible that up to a point what 
Mulji has deposed to, may be true. He may have 
insisted upon the punctual fulfilment of the terms of 
the betrothal, and the plaintiffs . may have procrasti- 
nated, and so an iinjiression got abroad that the match 
was broken off, as indeed Mulji swears that it was, 
before he opened negotiations with the first defendant. 

That may account for Adliibai’s intervention and 
suggestions. But nothing in the evidence, either direct 
or inferential, would warrant me in holding that : a 
conspiracy between the defendants had been, priovddi' 
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As tlie plaint founds the claim on conspiracy this 
might he a sufficient ground for dismissing the suit. 

But the separate case of the first defendant might 
still have to he considered, after eliminating the 
element of conspiracy. Did he know when he pro- 
posed to marry Jamnahai, that she was still engaged to 
Kanji? Was she in fact so engaged? I think that 
the latter question would have to he answered in the 
affirmative. I do not douht that Mulji was very much 
dissatisfied with his prospective son-in-law, and was 
anxious to break off the engagement upon any pretext. 
But I do not helieve that he had in fact broken it off 
when he went to Calcutta in March. Had that been 
the case I think he would have returned the deposit of 
Rs. 3,000 and the Rs. 2,500 worth of ornaments already 
made. This he did not do, and later the plaintiffs had 
to sue him for the deposit and the ornaments. But I 
think that he was eagerly desirous of finding a sub- 
stitute for Kanji, and went to Calcutta with the express 
object of suggesting a marriage with the first defendant. 
The first defendant is a much wealthier man than 
either of the plaintiffs and doubtless in the opinion of 
Mulji a much better match for his daughter. Up to 
this point (apart from the evidence that Jamnabai was 
actually betrothed to the first defendant in Bombay with 
the full knowledge of Radhabai, and presumabl 3 % tliere- 
fore, with the knowledge of the first defendant himself 
that she was at the time betrothed to Kanji) there is 
nothing to suggest that Narsi knew anything of the 
engagement of 1910 to Kanji. The Court is asked to 
infer that he did- from what followed. It is true that 
the marriage and betrothal, both on the same day, in 
Calcutta (if as regards the betrothal, this part of the 
evidence for the defendant be true) with other circum- 
stances suggest that all Concerned were in the utmost 
haste to get the -girl 4narried( to the first defendant. 



Tbe many unseemly informalities attending upon tlie 
indecent baste with wbicb tbe marriage was put tbrougb 
on tbe 18tb April, are strongly insisted upon on bebalf 
of tbe plaintiffs as proof enough of tbe first defendant’s 
knowledge. But tbey are at least as consistent with 
Mulji’s desire to keep tbe first defendant in tbe dark 
about tbe preAuous engagement until tbe marriage was 
an accoinplisbed fact as witb tbe first defendant know- 
ing of that previous engagement. It is not as tbougb 
this haste enabled tbe mari'iage to be performed under 
tbe auspices and with the sanction of tbe Calcutta 
Jamat. Tbe Jamat did not counteiiance tbe marriage. 
This did not deter the bridegroom, wdio claims to be a 
reformer and to care little for caste ordinances and au- 
thority. He Avent tbrougb with it, and as a result was 
out-casted. If tbe object of all this hurry bad been to 
get tbe approval of tbe Calcutta Jamat before they were 
made aware of tbe fact that tbe bride had already been 
jjromised to another, it entirely failed of its object. 
The elders refused tlie customary fees and would haA^'e 
notliing to do with tbe affair. Tbe suggestion is that 
Narsi, knowing that bis bride was ali'eady promised to 
another, wanted to get married before tbe Jamat had 
time to put its A'^eto on tbe ceremony. But since tbe 
facts show that Narsi was quite indifferent, did not 
care whether tbe Jamat sanctioned the marriage or not, 
the suggestion loses much of its force. On tbe other 
hand, it is, in my opinion, much more probable that 
Mxilji Avas extremely anxious to obtain so good a match 
for his daughter and feared that should Narsi bear 
before tbe marriage that she had already been betrothed 
he might refuse to go on with the marriage. This,^ 
woidd account for the haste with which everjdhing 
was precipitated, and many customary decencies 
ignored. At the same time it would be consistent with 
Narei’s sworn statement that he did not know befoi’e he 
married Jamuabai that she was at the time ,eng%ed to 
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Kanji. As to what occurred afterwards, that has little 
hearing on this point. The plaintiffs appealed to the 
Bombay Jamat, and Narsi might very well have wished 
to placate them, not only in order to avert the unj)leas- 
antness of being ont-casted, but the much more serious 
prospects of heavy litigation. I do not think there is 
anything in the evidence as to what occumed after the 
marriage which would suffice, along with the infer- 
ences I have already indicated, to prove affirmatively 
that the first defendant knew of the existence of the 
engagement of 1910 to Kanji, when he married Jamna- 
bai on the 18,th April 1913. 

But there is another answer to the plaintiffs’ claim, 
which appears to me to be conclusive. It has the 
advantage, too, of lying outside the English law, and 
being unaffected by any of the English decisions. The 
Hindu law, by which these parties are governed, enacts 
that a father may break off his daughter’s engagement, 
should a more suitable bridegroom be available. Under 
that law, then, the plaintiffs never had more than a 
conditional right to the fulfilment of the contract xipon 
which this suit is founded. So that since it was 
optional with the father of the promised bride to give 
her to any other more eligible suitor, and such a suitor 
having been found before the betrothal to Kanji had 
been followed by his marriage to the betrothed girl, it 
is clear that no legal right inhering in him or his father 
has been violated. There can then be no cause of action 
for the violation of any such right either by individual 
procuration, or by conspiracy. 

All that the plaintiffs at best had a right to, was the 
mai-riage of Jamnabai to Kanji at some future time, 
should a certain event not happen. It has happened, 
and there is an end of it. . 

I think that on evefy ground the plaintiff’s’ suit fails, 
and must be dismissed with all costs. 


Attorneys for the plaintiffs : Messrs. Madhavji^ Kam^ 

A.ttorne^^s tor the defendants : Messrs. Bhimji 4- Co, 

Siiit dismissed, 

M. ¥. N. 
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Before Mr, Justice Beaman. 

JOHARMAL LADHOORAM, a firm, Plaintiffs v . CHETRAj^I HARISING 

AND OTHERS DEFENDANTS.'’" 

Hindu Law — Joint Hindu family and joint family business — Contracts by 
certain members of the family for the benefit of the family — Managmg meni’- 
hers — Liability of the joint family for contracts entered into by managing 
members. 

A joint Hindu family firm must be regarded like any other joint family 
asset if it in fact belongs to the joint family. . 

If a business l.)e carried on by the members of a joint Hindu family for tlie 
benefit of the entire fmnily and there are members of the family who do not 
actively participate in the conduct of the business, particularly if such busi- 
ness has been originally established to the detriment of the family property 
and iuinded down hereditarily, then the resultant liability of all the members 
of the family would 1)6 referable to the notion of managership by one or more 
members for the benefit of the rest in the usual sense in which the relations of 
the manager and other members of the family have often been accepted and 
defined in all the Courts and the liability of those members of the family not 
acti^'e]y engaged in the conduct of the business would probably be restricted 
to the share of each such member in the joint Hindu family propeity. 

In a case wliere one or more members of a joint Hindu family start a business 
of their own not at tlie expense of the joint Hindu family nor with the 
intention of sharing its profits and losses with the other members, the position 
of the members so carrying on a joint family business and their liabilities to 
tiie other members have to be regulated to the extent to which the conduct of 
such a linn and the resulting profits fall within the legal notion of self 
aequlBltioii. 
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1-914. This was a suit to recover monies due in respect of 

-JoHAEMAL certain transaction in wheat and linseed. The plaintiffs 
Ladhooeam do business in Bombay as pukka adatias alleged 

Chetbam that under instructions from the fourth defendant, 
iiABisraG. Hakamchand, who was a member of a Joint Hindu 
family carrying on business at Barela in the name of 
Harising Chetram they, in or about the month of Aso 
Maru Samvat 1968, entered into various contracts as 
j)ukka adatias for sale and purchase of wheat and linseed 
for forward delivery with the said Joint family firm. 
Hakamchand, from time to time, received from and paid 
' to the plaintiffs monies in respect of the said contracts 
on behalf of his firm. On or about the 9th of the First 
Ashad Slid Maru Samvat 1969 the plaintiffs made uii 
an account of their dealings with the defendants and 
the said account showed a sum of Es. 6,625-12-9 pay- 
able by the defendants to the plaintiffs. The defendants 
did not pay this amount, hence the suit. 

The first defendant in his written statement alleged 
that the business of the firm of Harising Ohetram was 
carried on by himself and the second defendant on their 
own individual account and not for the benefit of any 
joint family. He denied that the third, fourth and fifth 
defendants were partners in the firm of Harising 
Ohetram. As to the fourth defendant, Hakamchand, 
the first defendant alleged that he was a minor under 
the age of eighteen when these contracts were supposed 
to have been entered into ; that he had no authority 
to engage the plaintiffs as pukka adatias of the firm, nor 
to instruct the plaintiffs to open an account in their 
books in the firm’s name. He denied that Hakamchand 
had paid to and received from the plaintiffs moneys on 
behalf of the firm of Harising Chetram and linallv 
without prejudice to the foregoing he alleged that the 
, transactions in any event were gambling transactions 
|l;iahd|thb|eiGiAyiiijldbs|||j||i;i;||5® 



717 


VOL. XXXIX.] BOMBAY SEEIES. 

Tile otlier defendants did not file written statements. 

In evideiKje it transpired tliat the fifth defendant was 
the son of the first defendant and that the other four 
defendants were brothers. 

Wadia and Taleyarkhari for the plaintiffs, 
for the defendants. 

Beaman, J.:— The plaintiffs sue the five defendants as 
members of a Joint Hindu family, trading for the pur- 
poses of these contracts in the name of Harising Ohet- 
ram, for a sum of Rs. 6,625-9-6, the differences due to the 
plaintiffs for sales of linseed. The contracts sued upon 
were entered into by the fourth defendant, Hakam- 
chand, on account, as contended by the plaintiffs, of the 
other defendants in the month of September 1911 for the 
September settlement. First and second defendants, : 
Ohetram Harising and Beniram Harising, resist the 
plaintiffs’ claim on the ground that the family was 
divided shortly before these contracts were made in 
September 1911 and that they, the said first and second 
defendants, are the only partners in the firm of Hari- 
sing Ohetram. They deny tliat the fourth defendant, 
Hakamchand, had any authority to enter into contracts 
on their behalf or that they are bound by any contracts 
so entered into by the said Hakamchand. They 
further deny liability on the ground of their constitut- 
ing a joint Hindu family with the other two defendants, 
Khubchand and Hakamchand, although they admit 
that the fifth defendant Kapurchand is the son of the 
first defendant, Ohetram, and a partner in the firm of 
Harising Ohetram. It is further admitted that Ohetram, 
Beniram and Kapurchand now constitute a Joint Hindu 
family as they reunited after the partition of 1911. 
The defendants further contend that Hakamchand was 
a minor at the date these contracts were made with the ; 
plaintili's and as such he was not competent to represent 
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the joint family even assuming that it had then been 
a joint undivided Hindu family, nor had he received 
any express authorisation from the managing members 
of the firm of Harising Ohetram and Oo., to act as their 
agent in Bombay. Lastly, the defendants contend that 
the contracts sued upon are wagering contracts 
unenforceable at law. 

It is not altogether easy perhaps to define with 
precision what is usually meant in these Courts by a 
joint Hindu family firm. It appears to me that a firm 
must be regarded like any other joint family asset if it, 
in fact, belongs to the joint family; and nothing is 
really gained by insisting upon the peculiar character 
of the property and then introducing many legal 
notions which are appropriate rather to j)artnerships in 
the common sense than to the special concept of the 
joint Hindu family. It may be, and very often is, the 
case that a business is carried on by the members of a 
joint Hindu family for the benefit of the entire family. 
In such cases there may be many members who do not 
actively participate in the conduct of the business; 
there may be many members who are minors ; and it is 
only by a confusion of ideas that these can be associated 
with those who are actively carrying on business as 
partners in the ordinary commercial sense. Neverthe- 
less, if it be found, as a fact, that such a business was 
being carried on by any one or more members of a Joint 
Hinda family for the benefit of the other members, 
particularly if such business had been originally 
established to the detriment of the family proiDerty and 
handed down hereditarily, then the resultant liability 
of all the members of the family would be refera])le, 
I. think, to the notion of managership by one or more 
members for the benefit of the rest in the usual sense 
in . which the relations of the manager and other 
laspihers of the; family have, often been acceified 
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defined in all the Courts. Again, it may be, and often 
is, the case that one or more members of a joint Hindu 
family start a business of their own, not at the expen.se 
of the joint Hindu family nor with the intention of 
sharing its profits and losses with the other members. 
Here it becomes clear at once that the position of the 
members so carrying on a joint family business and 
their liabilities to the other members have to be regu- 
lated with reference to the extent to which the conduct 
of such a firm and the resulting profits fall within the 
legal notion of self acquisition. Great difficulties 
woidd likely be here introduced by the nucleus doctrine 
but with those I am not now concerned. Assuming 
that a joint Hindu family carries on a business by one 
or more of its members for the benefit of the rest of the 
family, which is the common case, then the liability of 
the other members not actively concerned in the 
conduct of the business would, I take it, be referable, 
as I liave just said, to the theory of managership and 
would probably be I’estricted to the share of each such 
meml)er in the joint Hindu family property. It 
miglit be doubted whether any personal liability be- 
yond that can be attached to members of the family not 
actively cariwing on the business, not in the commercial 
sense partners and, therefore, not i^arties to any 
contracts inade with the firm as a firm. That is one 
point in which a distinction might well be drawn 
between what is commonly called a joint Hindu family 
firm and a firm in the true commercial sense. . The 
difficulty in all cases of the kind, with which I am now 
dealing, arises where firms so called are started by 
members of a numerous joint Hindu family, many of 
whom afterwards repudiate liability, although if the 
concern turns out successful they would probably be 
wdlliiig enough to share in the pi’oflts. In all such 
cases it becomes difficult to define with precision the 
limits of liability attaching to members , of ta :|oijit 
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1914. Hindu family wlio may not themselves have had any 
JoharmajT connection with the business carried on by the other 
Ladhooe.w jiiembers in other parts of the country in a name which 
Gheteam is afterwards -assigned by creditors to a joint family 
HABisiNa. jg distinction too, no doubt, that 

these family firms are very often handed down, as long 
as they continue to be profitable, from father to son and 
are really regarded in much the same light as any other 
joint family ancestral property. 

In the present case it is not denied that the firm was 
established, say, thirty years ago,, or thereabouts, and 
was carried on as a joint family concern up to the year 
' 1911. AVhether every member of the family, then alive, 

was actively associated with the conduct of the busi- 
ness, might be difficult to prove ; and assuming that 
some were not, then the question would arise whether 
they were personally liable as partners in the ordinary 
sense, or whether taking them to be members of the 
family represented in the conduct of the business by 
the managers, they would not at least be bound by the 
acts of such managers to the extent of their share of this 
and all other joint family property in which as co- 
parceners they had a share. I do not think that it is 
necessary in the present case to pursue this process of 
analysis further, because there does not appear to me to 
be any practical difiiculty to be surmounted. There 
can be no question but that the first and second 
defendants used at any rate to manage the business 
while it was admittedly a joint ancestral family busi- 
ness and are still carrying it on and managing it as a 
firm in the same name. If, then, it can be shown, tliat 
the fourth defendantj Hakamchand, represented tliem 
in Bombay for the purposes of making these contracts 
with the plaintiff firm, it would necessarily follow, 
waiving, for a moment, the question of Hakamchantl’s 
minority, that they would iJe ansWerable to the plaint- 
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iffs for tlie moneys now claimed. I understand that 
the fli’st defendant is really the only substantial 
member of the family. Therefore, if his liability were 
made out, it would not matter much, I apprehend, to 
tlie plainti^fs whether or not Khubchand or Hakam- 
chand were also made liable. Nor does the question 
raised of the fourth defendant’s minority affect the 
ease, viewed in tills light, in the slightest degree ; for, 
as.suming tliat he was a minor in September 1911, yet, 
if he were authorized by tlie firm of Harising Ohetram 
to act for them in Bombay as their agent for the purpose 
of making these contracts and did so act, they would 
be equally bound and the minority of their agent 
would be immaterial. It is only on the assumption 
that Hakam chand was not authoi’ised by and on behalf 
of the first and second defendants, and that his acts 
wei'e not afterwards ratified by them, that, on the foot- 
ing of being a member of the joint Hindu family to 
which this firm belonged, it might be material to 
determine whether he was a minor or not at the time 
he made the contracts which are now sought to be 
enforced against all his co-parceners on the ground of 
their collective responsibility for the acts of any 
member of the joint family assuming to act in- that 
capacity. It would, then, doubtless have to be shown 
that the acts wei’e done for the benefit of the family as 
a wliole and that Hakamchand, in so acting, had legally 
assumed a character of manager with authority to bind 
all his co-parceners. Notwithstanding a passage in 
Trevelyan ou Minors at page 18, I confess, I should 
feel some douljt in holding tliat a minor member of a 
joint Hindu family could possibly act as manager for 
adult members or that contracts entered into by him 
in that capacity for the benefit of tlie family as a whole . 
would necessarily be binding upon all the other - 
members. If, again, it wereYhe case of a joifit -Hindu 
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family, all tlie members of whom were minors, then it 
would be less diflacnlt to hold that the oldest minor 
was managing for the rest ; still it appears to me his 
minority would remain an insuperable difficulty in the 
w'av of holding that he was either competent to contract 
for himself or for other minors, as incompetent in their 
turn to enter into contracts. If, however, there be no 
Joint family existing in the present case, and if the 
fourth defendant, Hakamchand, be held not to liave 
been acting as the agent of the first and second defend- 
ants’ firm, his minority would have little bearing upon 
the liability of these defendants one way or the other. 
It might, no doubt, serve to protect him but lieyond 
that I do not think that the question would have any 
material bearing upon what is substantially in contro- 
versy in this case. All this, however, may be very 
briefly dismissed, upon a simple finding of fact, for I 
have not the very least doubt, but that in September 
1911, the fourth defendant, Hakamchand, was not a 
minor. The evidence taken on commission is, speaking 
generally, of little value, but I cannot neglect the 
deposition of the School Master, Ramchand Rao Balaji, 
who was the master at the school at which Hakam- 
chand, the fourth defendant, received his education. 
That witness swears that he was a Master from ]88() 
to 1899 and that the fourth defendant, Hakamchand, 
came to School, as shown l)y the school register, iji the 
year 1897. How, I cannot bring myself to belie\’-p that 
Hakamchand could have gone to school before he was 
at the very least five years of age. Nor can I entertain 
any serious doubt, notwithstanding the many defects 
appearing on these registers, that the entry, siiowiiig 
that Hakamchand was admitted into the school in 1897, 
is entirely trustworthy. If, in that year, Hakamchand 
was fi%m years, it is/clear that he would be luneteeii 
when these contracts were made. I think it nuicli 
more probable that he was two dr three years older and 



VOL. XXXIX.] BOMBAY SERli3S. 

that the plaintiffs are right in saying that he was at 
least twenty-one when he made these contracts osten- 
sibly on behalf of the firm of Harising Chetram. 
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There is next to be answered ;the question whether 
or not this firm of Harising Chetram was a part of the 
joint family property when the contracts were 
eutered into, and whether, if so, those responsible for 
tlie conduct of tlie business were managers in the sense 
that their acts would bind all the other co-parceners. 

Tlie defendantis liave set up a partition alleged to have 
lieen effected sliortly before the contracts now sued 
upon were entered into. The evidence taken on 
commission is largely directed to proving this allegation. 

It is, ill my opinion, altogether untrustworthy and 
deserves no credit. In the first place, all the witnesses 
Siieak to the partition or rather to the terms of the 
partition having been embodied in a writing. This 
writing was made in one of the books belonging to the 
firm of Harising Chetram. It is not forthcoming, and 
although I accepted the evidence of the first defendant 
for the imipose of letting in secondary evidence, I do 
not really, now, that all the remaining evidence in the 
ease has been taken, believe a word of it. I do not 
believe that any partition of the kind alleged was made ; 
still less do I believe that the terms were written out 
in a book, belonging to the firm of Harising Chetram, 
which has since mysteriously disappeared. Indeed, 
tliis defence is one of those characteristically dishonest 
defences with which every Judge sitting on this side 
of the Court and having experience of Marwaii suits 
must be only too familiar.. These Marwari firms 
whether taking the form of commercial partnerships 
. or admittedly joint family businesses, almost invariably 
have recourse to repudiating liability, when their 
ventures turn out unfavourable, on the grouiid that this v- V 
oj- that member or group of members did not belong to / 
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tlie firm, or tliat the tmnsactioas were miauthorizedly 
entered into by one single member ol the hrni, or if Ibe 
transactions were entered into on the footing of the 
concern being a joint Hindu family property, that a 
partition had been effected and that they, the defend- 
ants, were in no way liable. This is .the kind of 
defence which is constantly set np in these Conrts in 
suits of this kind ; and the present appears to me to be 
a very typical case. The first and second defendants 
doubtless thought that their best chance would be to 
deny what they knew to be a fact that this business 
was really a part of the joint family pi’operty and bad 
been managed up to and including tlie time wlien these 
contracts were entered into by most, if not all the 
surviving members of tim joint family. So we have 
this entirely inci-etlible story of a partition opportunely 
effected just before the contracts wei’e entered into, 
which have turned out to be unfavourable to the firm 
of Harising Chetram. It is to be observed that every 
member of the family, that is to say, all the five 
defendants were adults, and that the evidence leaves 
little j’eal inom for doubt but that they were all 
actively concerned in the conduct of the business of the 
firm of Harising Chetram. The fifth defendant Kajuir- 
chand, son of first defendant Chetram, is himself twenty- 
five years of age ; and I have not the least doubt but that 
Hakamchand, the fourth defendant, was also an adult, 
and an active participant in the business of Harisijig 
Chetram in the year 1911. Now, if that were so, tliero 
would be no difficulty in making all these membm.’s of 
a joint Hindu family liable for the losses of the business 
not only to the extent of their share in the joint family 
property but personally as well. This is what I 
believe to have been the true state nf affairs when the 
contracts were entered datoi 
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Bar, assaming again for tLe sake of argument, that 
tlie lirni of Harising Olietram was being carried on 
independently by the two eider brothers, Ohetram and 
Beniram, with whom w’as associated the fifth defendant, 
Kaparchand, in the year 1911, and they were carrying 
it on, on the legal footing of self-acquisition, still it 
appears to me tliat they would be undoubtedly bound 
l:>y the acts of Hakamchand and would be liable to the 
plaintiffs. The evidence is, and it is very good evidence 
on behalf of the plaintiffs, that Jethmal, the Moonim of 
the plaintiff-firm, first became acquainted with Ohetram 
the first defendant, before these transactions had ever 
been entered into, in Jubbuipore. Jethmal saj'she goes 
to Jubbuipore every year to collect outstandings and 
he there met Ohetram, the first defendant, and that he 
met also Hakamchand, the fourth defendant, who was 
with his brother Ohetram, and apparently took part in 
such business talk as followed. It was there, according 
to this witness and I really see no reason to doubt him, 
that proposals were first made by Ohetram on behalf of 
the firm of Harising Ohetram to enter into business 
relations with the plaintiffs in Bombay. Naturally, 
seeing Halramcliand and Ohetram togetlier, the plaint- 
iffs were the readier to entertain the proposals made in 
September to do business in forward linseed contracts 
by Hakamchand on behalf of the firm of Harising 
Olietram. Now, the evidence giv^ by the iffaintiff 
J oh armull Ladhooram on this point also appears to me 
to be entirely trustworthy. I see no reason to doubt ^ 
the word of the two witnesses Joharmull and Jethmal 
when they say that Hakamchand came to them in 
September 1911, representing himself to be a member, , , 
or agent of the firm of Harlsing Ohetram and inviting 
business. The evidence is that in doing so, Hakam-^ ' 
chand said that he would obtain ratification of the 
(contracts from the head quaiters of the firm at BareiUy 
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and tliis ratification was presently received by tbe 
plaintiffs in two post cards, Exhibits D and E, dated the 
6th and 10th September, respectively. These post 
cards purport to l)e written by the firm of Harising 
Oheti-ain and signed for tiiat firm. They recognize tbe 
contracts entered into by Hakamchand on behalf of the 
firm and ratify them. The evidence of Jethmal is to 
the effect that the plaintiffs’ procedure was, after 
makin g the Contracts with Hakamchand on behalf of 
the firm of Harising Ohetram, to send a memorandum 
of the contracts to that firm’s head offices. That may 
very well have been done and is quite consistent witii 
the despatch of the two post cards of the 6th and 10th 
of September. In these the writer is made to say that 
he has been apprised of these contracts, that he has 
noted them in his own books, and that he confirms 
them. The first defendant now stoutly contends that 
both these post cards are forgeries. He even goes the 
length of saying that he never posted any post card or 
any other communication at Jubbulpore in the course 
of his life. This is apparently a falsehood. He had 
considerable business at Jxxbbulpore, as he admits he 
negotiated Handies tiiere for transmission to merchants 
with whom lie admittedly had dealings in Bombay. 
And although he says that all this business was al- 
ways done in the quarter of the city called Lath Ganj 
where there is a post office whereas these post cards 
bear the postal mark of despatch from Shroff or Saraf 
Bazaar ; it is quite plain, I think, that the only Postal 
District recognized there is that of Saraf Bazaar and not 
Lath Ganj, and I have not the slightest doubt but that 
the first defendant, Ohetram, did despatch these post ' 
cards from Jubbulpore to the plaintiffs in Bombay. 
The only alternative hypothesis is that Hakamchand 
procured the despatch of these post cards by some 
friend of his own in order to. enable him to enter into 


gambling transactions with the plaintiffs’ firm by 1914 

aSf ,‘1’" 

^- 11 ^ Chet ram at liis back, while, in fact, that firm Ladhooham 

knew nothing of his proceedings. It cannot ' be Ch™ 
supposed, and it is not contended on behalf of the 
defendants, that these post cards have been forged by 
the plaintiffs or that the plaintiffs have procured the 
orgery of them. Then, it appears to me, in the highest 
degree improbable that Hakamchand should have gone 
the length of committing forgery or inducing his 
triends to commit forgery at Jubbulpore merely to 
induce the plaintilf-ftrm to give him contracts, which 
they wmnld not have otherwise given him, in the hope 
of making gambling profits upon them. It is true tliat 
the evidmice, for the plaintifl;s, of identification of 
handwriting is really worthless. Nor do I believe 
Clietram’s denial of his own handwriting. But I think, 
looking to the surrounding circumstances and prob- 
abilities, that I am quite safe in concluding that these 
post cards were really written by Chetram. 

^ Now, if that be so, they amount to a complete rati- 
fication and fix the defendants’ firm, that is to say, 
admittedly defendants 1 and 2, with the liability they 
have so strenuously sought to evade. 

Even apart from these post cards, I should liave felt 
* no doubt whatever but that Hakamchand was acting 
;i for, and was authorised to act for, the firm of Harising 

Clietrara. It is proved up to the hilt that he has acted 
as their representative in dealings with the two other 
iarge and respectable firms of Hokaldas and Haridas 
Preniji at or about the same time, and if lie was so 
: acting on behalf of the firm of Harising Chetram, ; ‘ 

k in 1910 and 1911 with other firms; , the already strong 

: ho was acting in the like character in these dealings :t A if 

with the plaintiffs. ' ,■ ,-■■■ ■ , , ’’ 
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TRp re is tlie last point to be considered, but I can 
dispose of it in a very few words. Tlie defendants 
have contended that even assuming the contracts were 
entered into by the fourth defendant on belialf of the 
flrni of Harising Ohetram, and that, therefore, all the 
five defendants, or at any rate the members of that 
firm, would be liable for them ; yet, in the present case 
the contracts being wagers are unenforceable at law. 
The only defendants who contest the claim here are the 
first and second defendants. As they both deny tliat 
they ever made these contracts or authorised the fourth 
defendant to make them, I confess, I do not see how 
they can possibly be in a position to contest the 
character of the contracts. It hardly lies in the mouth 
of a person to say in one and the same breath : “ I did 
not make' a contract but if I did make a conti’act I am 
sure it was a wager. ” That is in effect the form the 
defence has taken here. But waving that logical 
difficulty, I may say that there is no evidence worth 
the name, led by the defendants, to proA’^e that the 
contracts sued upon were wagers. I hold that the 
contracts were not wagers. 

I, therefore, entertain no doubt whatever but that 
the firm of Harising Ohetram is answerable to tlie 
plaintiffs for the amount claimed. And I further 
hold that when that firm became so liable every one of 
the five defendants was a member of the Joint family 
of which that firm was an asset and was taking an 
active part in the business of the firm. I, therefore, 
hold that all the defendants are liable to the extent 
of their shares in the joint family property anti also 
liable personally. 

The plaintiffs’ suit must be decreed in full, against 
all the five defendants,,: with all costs ■ throughout 
including all costs reserved. . 
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^ for plaintiffs : — Messrs. Tyahfi, Dayahhai 

, Attorneys for defendants Messrs. Javnshetji, 
JRustamji^Devidas. 

Suit decreed. 

M. JV N, ^ 


APPELLATE CIVIL. 


Before Sir Basil Scott, Ki., Chief Justice and Mi\ Justice Shah. 

VIECHAND VAJIKAEANSHET (original Plaintiff), Appelllant, il 
KONDU VALAD KASAM ATAE, minor by HIS GUARDIAN ad litem 
NAMBA VALAD HUSENBHAI ATAE, and others (original Defend- 
ants), Eespondents.^’' 

Mortgage — Sale of mortgaged property — Suit against oiieofthe heirs of the 
mortgagor — Subsequent addition of parties — Limitation Act (IX of 1908), 
section 22. 

One K, a Mahomedan, effected a simple mortgage in favour of V on the 
23rd of June 1899, the mortgage-debt becoming due on demand which was 
made on the 1st January 1900. K having died, a suit for sale of the mort- 
gaged property was instituted by V against his minor son as a party in 
possession of the property on the 23rd of June 1911. The minor's guardian 
having alleged that K left other lieirs, a widow and two daughters, V applied 
on the 29th of January 1912 to have them added as parties and they were so 
added on the 12th February 1912. It was contended by the added defend- 
ants tliat the suit was barred a.s against them under section 22 of the Linaita- 
tion Act, 1 908. Tiiis plea found favour with the lower Com*ts and the suit 
for sale was dismissed so far as tlie shares of the added defendants were con- 
cerned, ■ - 

On appeal tn the High Court by the mortgagee,, 

lleM, that tiie luouey was specifically charged on the whole mortgaged 
property ujid the pro]‘>erty was liable to be sold in vsatisf action of the mort- 
gjige in priority to the satisfaction of any interest derived from the mortgagor 
subset pient io the date of the mortgage. 

Second Appeal No. , 193 of A914. 
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. The suit as originally . filed was not instituted to enforce claims against 
shares in the hands of lieirs ; it was to enforce a mortgage lien binding on the 
whole property in the hands of any heir of the mortgagor, and the addition of 
parties after the expiry of the time did not involve the dismissal of the suit 
under section 22 of the Limitation Act (IX of 1908). 

Gimivayya v. Dattatrayafi^ followed. 

Second appeal against the decision of J. D. Dikshit, 
District Judge, Tirana, confirming the decree passed by 
B. N. Sanjana, Subordinate Judge, Kalyan. 

This was a suit brought by the plaintiff to recover 
money due on a mortgage bond by sale of the property 
mortgaged. The bond was passed by one Kasam Atar, 
a Mahomedan, on the 23rd June 1899. In the bond it 
was stipulated that the mortgagor would return the 
whole amount in the month of Margashirsha any year 
that the mortgagee would demand. The demand was 
accordingly made on the 1st January 1900 and the 
mortgagor having died, the plaintiff on the 23rd Janu- 
ary 1911 filed the suit against his minor son as a party 
in possession of the property. The guardian of the 
minor defendant having alleged that the deceased mort- 
gagor left other heirs, namely, a widow and two 
daughters, the plaintiff applied on the 29th of January 
1912 to have them added as parties and they were so 
Mded on the 12th of February 1912. 

The defendants all admitted the mortgage but plead- 
ed bar of limitation as against the subsequently added 
defendants. 

The Subordinate Judge decreed the plaintiff’s claim 
by directing sale of . the minor defendant’s share alone 
in the mortgaged property and dismissed the suit as 
against the subsequently added defendants as being 
barred under section. 22 of the Limitation Act (IX of 
1908). 
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The District Judge confirmed the decree on appeal. 

The plaintifl; appealed to the High Court. 

P. B. Shingne for the appellant : — The lower Courts 
erred in holding that section 22 of the Limitation Act 
applied to the case. The parties joined were formal and 
not necessary ; Khiiy'shetMM v. Keso Vinayek^'^ and 
Davalava v. Bhimaji Dliondo'-^^ show that in this respect 
there is no difference between Hindu and Mahomedan 
law. This is a sort of administi'ation suit where only 
the liability of the deceased is sought to be enforced 
against his own estate : see Muttyjan v. Ahmed Ally 
Amir Diilhin v. Baij Nath Singh^‘^'>. Joinder of the 
parties after the period does not necessarily involve dis- 
missal of the suit : G-uruvayya v. Dattatraya^^. 

W. B. Pradhan for the respondents:— Order. 34, Rule 1 
of the Civil Procedure Code, 1908, has made the law 
more strict as to joinder of parties in mortgage suits by 
deleting the proviso in section 85 of the Transfer of 
Property Act. There is no right of representation 
under the Mahomedan law and the property on the 
death of a Mahomedan descends in different shares and 
is not contingent on payments of his debts. See Assa- 
mathem Nessa Bibee v. Roy Lutchmeeput Singh^^'^x 
Jafri Begam v. Amir Muhammad Khan ^ ; Aniha- 
shanJcar Harprasad v. Sayad AM RasuU^l ; Dallu 
Mai V. Hari Das^^^; Busmnteram Marwary v. Kama- 
luddin Ahmed^^^"*. The cases of Khurshethihi v. Keso 
Vinayek^^ and Davalava v. Bhimaji Dhondo^^^ do 
not apply to the present case. They determine the 
rights of an auction-purchaser.. . The decision of Guru- 

w (1887) 12 Bom. 101. (2) (1895) 20 Bom. '338. ' “ 

■ ; (3) (1882) 8 Cal. 370. ■ <1894) 21 Cal.-Sll.,, ■, . : 

' ra (1903) 28 Bom; 11. . . .(8) (1878) 4 Cal. .142. • - , , ' 
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vayya v. Dattatraya^'^ relates to the joinder of plaiiitifiis. 
The view taken in that ease is dissented from in 
\Mathewson v. Bmn Kanai Singh Deb'^. The Joinder 
was of necessary parties and as such section 22 of tlie 
Limitation Act applied. 

Scott 0. J.: — This snit was bronght by a mortgagee 
under a simple mortgage to recover the amount of his 
claim by sale of the mortgaged property. 


The mortgage was effected on the 23rd of June 1899 
the mortgage-debt becoming due on demand which was 
made on the 1st .January 1900. The suit was instituted 
after the death of the mortgagor, a Mahomedan, against 
his only son, a minor, on the 23rd of Jmie 1911. It was, 
therefore, within time if properly constituted. 

The plaint alleged that the mortgagor was dead, that 
his only heir was the defendant and that the property 
of the deceased was in that defendant’s possession. 

The defendant’s guardian having alleged that the 
deceased left other heirs, a widow and two daughters, 
the plaintiff applied on the 29th of January 1912, to 
have them added as parties and they were so added on 
the 12th of February 1912. 

It was then contended by the added defendants tiiat 
the suit was barred as against them under section 22 of 
the Limitation Act. This plea found favour with the 
lower Courts and the, suit for sale was dismissed 
so far as the shares of the added defendants were 
concerned. 

In our opinion the judgments of the ' lower Courts 
cannot be supported. 

The suit was properiy brought by the plain tiflf to 
enforce payment of ' money charged upon immoveable 
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property within twelve years of the date when the money 
sued for became due. The money was specifically charg- 
ed on the whole property and the property was liable to 
be sold in satisfaction of the mortgage in priority to the 
satisfaction of any interest derived from the mortgagor 
snbseqnent to the date of the mortgage. 

A decree for sale obtained after contest in the suit as 
originally constituted would have been binding on the 
other heirs even though they had not been added : see 
Assarnathem Nessa Bihee v. Roy Lutchmeeim t Singh^^ 
and Davalava v. Bliimaji Bliondo'^. The suit therefore 
w'as, as originally filed, one in which the plaintiff could 
have obtained the relief sought. It was not improperly 
constituted in the sense of being instituted only against 
one of several parties to a contract. Nor was it institut- 
ed to enforce claims against shares in the hands of 
heirs : it was to enforce a mortgage lien binding on the 
whole property in the hands of any heir of the mort- 
gagor. As pointed out in Guruvayya v. BgUatraya^'^, 
the addition of parties after the expiry of the time for 
institution of the suit does not necessarily involve its 
dismissal under section 22. We set aside the decree of 
the lower Court and decree the plaintiff’s claim for sale 
against all the defendants with all costs to be added 
to the mortgage-debt. 

Decree reversed. 

(« (1878) 4 Oal. 142. ® (1896) 20 Bom. 338 at p. 345. 

13) (1903) 28 Bom. 11. 


733 

1915. 


ViEOHAND 

\^AJIKABAN- 

SHET 

P. 

KONDtJ. 



THE INDIAN LAW REPOETS. [VOL, XXXIX. 


■7a'4 

1916. 

June 30. 


APPELLATE CIVIL. 


Before Mr. Justice Batchelor and Mr. Justice Haywmxh 

PEANJIVANDAS SHIVLAL and others { original Defendants Nos. 6 to 
11 AND 13 ) Appellants v. IOHHAKAM VIJBHUKHANDAS and others 
( original Plaintiff and Defendants Nos. 1 to 6 ), Respondents."^ 

Hmdu Lam — Partition — Property to he partitioned should he talce7i as existing e 

at the date of the suit — Shares taken aioay by some of the co-parceners 
hef ore the suit not to he taken into account. 

The plaintii?, as representing one branch of the family, sued the defendants 
who represented the other two branches, to recover by partition his shax’e in the 
property which he alleged was one-third. The plaintiff had two brothers, 
one of whom had separated from the family by receiving his share (which 
then was 1/ 12 tb) some years before the suit. The defendants contended that, 
the 1/1 2th share should go in reduction of the plaintiff’s share at the partition, 
that is, he was entitled to 1/3 minus 1/12 — itii share. The lower Court having 
awarded a Jrd share to the plaintiff, some of the defendants appealed : — 

Held, the share to which the plaintiff was entitled in the family property 
was -Jrd and not :|tii, for partition should be made rebus sic stantibus as on 
the date of the suit. 

Appeal from the decision of N. R. Majumdar, First 
Class Subordinate Judge at Surat. 

Suit for partition. 

The jiroperty to be partitioned belonged oidginally 
to one Shambhixlal, who was the common ancestor of 
the parties. Shambhulal had five sons : Tribhovandas, 
Lallnbhai, Lalbhai, Kasandas and Shivlal. Of these, Lal- 
Inhhai separated from the family in 1885. Tribhovan- 
das had three grandsons. Maganlal, one of them, 
received Rs. 20,575 in lieu of his l/12th share of the 
family property and left the family in 1892. Kasandas 
died issueless in 1896. 

In 1911, the plaintiff as representing Tribhovandas’ 
branch of the family sued to recover a l-rd share of the . 

family property on partition with the defendants who * i 
represented Lalbhai and Shivlal’s branches of the family. I 
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The defendants contended inter alia that ihe shave 
taken away by Maganlal (1/12) in 1892 should be deduct- 
ed from the share to be awarded to the plaintiff in 
the family property, that is, the share of the plaintiff 
was 1/3 reduced by 1/12, which was 1/4 in the family 
property. 

The Subordinate Judge held that the plaintiff’s share 
in the property was 1/3 and not 1/4, on the following 
grounds : — 

It is next contended that even if this he so, the share of the plaintiff is, 
nevertheless, less than one-third. It is argued that when Maganlal, the brother 
of the plaintiff, separated in 1892 the shares of the four branches must be 
deemed to have been determined, that at that time the plaintiff’s branch was 
entitled to a fourth share, that Maganlai’s share was, therefore, one-twelfth, that 
plaintiff and his other brother, Chunilal, were entitled to two shares between 
them, that the remainiug three branches were entitled to three shares each, that 
on the death of Kasandas each branch including the plaintiff’s branch, got one 
share more, and that, therefore, the plaintiff is entitled to three shares, and each 
of the other two branches to four shares, or in other words, that the piaintifE’s 
share is three-elevenths and that of each of the other branches, four-elevenths. 

Por this position reliance hasbeen placed on the case of Manjanatlia v. Narctyana^ 

I. L. R. 5 Mad. 362. Had an actual division taken place and a sliare been 
allotted to the plaintiff’s brother, Maganlal, then undoubtedly this case would 
have been on all fours with the present case. But here Maganlal took a lump 
sum and left the family. This circumstance distinguishes the present ease 
from the Madras case above I'cferred to. A release, no doubt, operates, as I 
have already said, as a paifition for some purposes ; but it is not an actual 
partition. This is e\ddent from the case of Wasantrao v. Anandmo, 6 Bom, 

L. E. 925 affirmed in appeal to the Privy Council, 9 Bom. L. IL 595, There 
one, Vithoba, died leaving behind him surviving a son named Eashinath and 
two gi’andsons, Ganpatrao Eashinath and Madhavrao Eashinath Madhavrao 
passeed a release to his father for consideration. Madbavrao’s sou, Fasant- 
rao, died a suit against Ganpatrao’s son, Anandrao, after the death of 
Eashinath and Ganpatrao for. partition.. It was held that the release by 
Madhavrao enured for the benefit of the co-parcenary and that the shares 
must be determined as though Madhavrao was dead. Wasantrao was, there- 
fore, awarded a half share. In the subsequent case of SMvajimo v. Vasant- I 

rao, I. L. R. 33 Bom. 267, Madhavrao was looked upon as a co-parcener, 
who had elected to take his portion, and receded from the family. Had the 
rule laid down in the/Mad^loaso.b^eenr would Imve been held that , ' 


at the tinie of the retirenieut of Madliavrao, the property was divisible into 
six shares, that one share was taken by Madliavrao, and that one share 
remained with Wasantrao, and two shares with Kashin ath and Gaiipatrao ; 
that on the. death of Kasliinath, one of his two shares passed hy survivorship 
to Wasantrao and the other to Ganpatrao, and that, tlierefore, Wasantrao 
was entitled to two shares and Ganpatrao to three shares. But as we have 
seen, \Vasantrao was held entitled to an equal share with Anandrao. This 
ease is, therefore, a direct authority for holding that the plaintiff’s share is 
one-third. 

Defendants representing SliivlaFs brancli appealed 
to tlie High Court. 

<T. S'. -Kao for the appellants. 

H. C. Coyaji and Bangnekar with H. V. Divatia, for 
respondent No. 1. 

N. K. Mehta^ for respondent No. 2. 

Mulfi and Thakordas, for respondents Nos. 3, 5 and 6. 

2 . R. Desai, for respondent No. 4. 

B,ao : — The plaintiff’s share is one-fonrth and not one- 
third. The share taken by Maganlal from the joint 
property should he set off against plaintiff’s share, 
that is, his share is one-third reduced by one-twelth 
which equals one-fonrth. See Manjanaiha v. Nara- 
yana.^^; Mayne’s Hindu Law, section 473 ; Trevelyan’s 
Hindu Family Law, p. 325; Smriti Chandrika, 
Oluip. XII, section 4 ; Mitakshara, Obap. I, sections 3, 5 ; 
Maynkba, Chap IV, section 4, pi. 17-21. 

The case of Wasantrao v. Anandrao is dis- 
tinguishable for the release there was proved to he 
bogus. 

Coyaji : — The property to he partitioned should be 
taken as existing on the date of partition. The 
shares taken hy some of the co-parceners who separated 
years hefoi*e the partition cannot be taken into account : 
Gavrishankar Parahhuram v. Atmdram Bajarand^ ; 

W (1882) 6 Mild. 862. . (2) (1904) 6 Bom. h B.,'9267;i^, ; ' ! 

. , (2) (1893) ,18 Bom. 611. . ^ 
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Mam Pershad Singh v. Lakhpati Koer^^ ; Balahux v. 
E'ukhmabai^^; and Anandibai v. Mari Subu Pah'^'^ The 
case of Manjanatha v. Narayana must be taken 
as oyevTuled by Balahux Y. Mukhmabai . It is not 
referred in late cases : Sudarsanam Maistri v. 
Narasimliulu Maistri^^ ; Rayiganatha Mao v. Afara- 
yanasatni MaickeA^h See also Trevelyan’s Hindu 
Family Law, p. 837. 

Batoheloe, .1 .: — This is an appeal brought from a pre- 
liminai'y decree made by the learned Subordinate Judge 
of Surat in a suit for partition. The appeal is brought 
by the defendants Nos. 6 to 11 and 13 who are repre- 
sented before us by Diwan Bahadur O. S. Eao. 

The genealogical tree of the parties, which is re- 
quisite to an understanding of the points involved, is 
set out at the beginning of the judgment of the lower 
Court and need not now be repeated. The main argu- 
ment on behalf of the appellants has been that the 
plaintiff’s share in the family property should be only 
ith and not ^rd as the learned Judge below has decided. 
As there are now existing only three branches de- 
scended from the original ancestor, Shambhulal, it is 
clear, and is admitted, that if partition is to be made 
having regard only to the present state of the family, the 
plaintiff is entitled to ^rd. But, says Mr. Eao, his claim 
is reduced to Jth owing to the circumstance that in 
1892 his brother Magan separated from the family, 
and took away with him a l/12th share of tire family 
property. The whole question really involved in this 
argument is, whether partition is now to be enforced in 
accordance with the existing condition of the family, 
or whether, in enforcing partition now, regard is to be 

« (1902) 30 Oal..23|. y (1903) 30 Cal. 725. 

(3) (1911)35Bom.29.A: , , 4 *} (1882) 5 Mad, 362. 

(0 (1901) 25 Mad. 149. . ’ («), (1908) .31 Mad. 482, 
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liad to an allowance made for a share withdrawn by one 
member of the plaintiff’s branch of the family, Magan, 
when he seceded from the coparcenary in 1892. 
Mr. Eao contends that allowance must be made for 
Magan’s withdrawal of the l/12th share, and the argn- 
ment is that partition is primarily per stirpes and is 
per capita only among the members of any particular 
branch and, therefore, that in allotting now its appro- 
priate share to any one branch the Court should 
reclcon with any portion of the joint property which 
has already fallen to the share of that branch. 
In the particular case before us the argument works 
out in this way, that since the plaintiff’s branch in 
the person of Magan has already received l/12th of 
the property, the present twelve shares must be dis- 
tributed among the three branches with due regard to the 
l/12th already acquired by the plaintiff’s branch, that is 
to say, since l/12th has already gone to the plaintiff’s 
branch, plaintiff is now entitled not to the Jrd 
which he would ordinarily receive, but to the ird 
minus the l/12th, in other words Ith. In support of 
this argument reliance is placed upon the decision in 
Manjanatha v. Narayana^K That case was quoted 
before the learned Judge below, but he avoided its 
authority, first, because he regarded it as distinguishable 
on its facts from our present case, and, secondly, because 
he was of opinion that in Wasantrao v. Anandrao^*^ a 
Bench of this Court had adopted the contrary opinion. 
It seems to me, however, clear that Wasantrao’s case, 
has no bearing upon the present question. For, first, the 
point now before us was never suggested inWasantrao's 
case, nor was it considered by the Court, and, secondly, 
the decision of this Court rested on the ratio that 
Madhav who had released his share must be regarded 
as having died, so that his share lapsed to the family. 
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Wasanirao’s case, therefore, being laid out of consider- 
ation as of no relevance to onr present facts, we are left 
with Manjanatha v. Narayana'^^'^ as the only direct 
authority. I am unable to agree with the learned 
Subordinate J udge that this case can be fairly dis- 
tinguished from the case now before us. On the 
contrary, it seems to me that the facts in the Madras 
case were essentially the same as those with which we 
have to deal, and if the Madras decision is accepted as 
good Hindu Law applicable also to this Presidency, 
then I have no doubt that the appellants ought to 
succeed on this point. 

The genealogy of the parties and their relative 
position in the Madras case are set out in the Judgment 
of the lower Court and may also be gathered from the 
report in the Madras Series. I will not, therefore, 
encumber this Judgment by repeating them. It is 
enough to say that at a partition made in 1867 seven 
l/12th shares were allotted to various members of the 
family, and there were left five l/12th shares in the 
possession of Ramkrishna, Manjanatha and Narayan II. 
Eamkrishna having died, Manjanatha brought a 
suit for partition. It was held by the Madras High Court 
that he was entitled to three of the five l/12th shares left 
and that Xarayana II was entitled only to the remain- 
ing two shares. That decision was arrived at, as I 
understand the Judgment, because the learned Judges 
held (1) that in 1867 there was no disruption of the 
Joint family, but only a separation by certain members, 
the others continuing Joint after as before this event ; 
(2) that the rule dii’ecting division primarily 
and secondly per capita inside each branch applies 
only where all the coparceners desire partition at one 
and the same time ; and, (3) that since the two brothers 
of Manjanatha had in 1867 taken together three l/12ths 
sbm-eSj.,each takl;^g.li such shares, tl\erefpre, the plaint- 
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iff Manjanatffa should get three shares, in his own 
right and as representing his deceased father, so 
that Narayan II could only get two of these l/12th 
shares. Narayan II, it should be said, had contended 
that the distribution should be equal as things stood 
at the date of suit, so that the plaintiff, Manjanatha, 
should receive 2^ shares out of the five. But this 
contention was disallowed, because, as I have explained, 
the learned , Judges decided dhat regard must be had 
to the share which had already gone to the plaintiff 
Manjanatha’s branch. Now if we apply this reasoning 
to the facts before us, we start with this, that in 1892 
the present plaintiff’s branch in the person of Magan 
received a l/12th share. That must remain to the debit 
of the plaintiff’s branch, and consequently the plaintiff’s 
present claim cannot exceed the ^rd to which he would 
ordinarily be entitled minus the l/12th which his 
branch had already taken, in other words, upon the 
reasoning adopted in the Madras judgment the appel- 
lants are right in saying that the plaintiff’s present 
claim cannot exceed a ith share. The learned Sub- 
ordinate Judge, I think, was mistaken in supposing 
that the Madras judgment was based on the view that 
in 1887 there had been an actual or general division 
among Manjanatha’s ancestors. On the contrary the 
Court held that the members, who did not separate 
from the coparcenary in 1867, continued throughout to 
form a joint family. That is identically the case here 
where both parties agree, and where the learned Judge 
below has found, as a fact, that when Magan separated 
in 1892, the othej- members did not divide but con- 
tinued as a joint family both before and after 1892. 
In view of the Privy Council’s judgment in Baldbux v 
liuJchmabai it is clear that this is the position which 
must be accepted for the deter-inination of our. present 
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case, I must not be taken as suggesting tliat tbe 
decision of tMs appeal would be different even if 
the other members had to be regarded as reunited 
coparceners after 1892. I mention that their status 
continued joint only in order to show that in this 
resiiect also the facts in the Madras case were the same 
as those now before us. 

The simple question, therefore, is, whether we should 
follow the decision in Manjanatha's case^'>. It is not 
binding on us, but it is deserving of all respect both 
on account of the learned Judges who delivered that 
judgment and on account of one’s natural anxiety to 
avoid, if possible, any difference of judicial opinion on 
a question of law affecting rights of property. But 
with every wish to follow the view which commended 
itself to the learned Judges in Madras I find myself 
compelled to prefer the other opinion. 

In explaining the grounds upon which my view is 
based, I desire to say, first, that so far as concerns this 
Presidency the Madras rule is to be supported only on 
the grounds of apparent arithmetical equality and 
depends on no text or specific principle of Hindu Law, 
For, the Hindu text which the learned Judges in 
Madras called in aid of their decision was from the 
Smriti Ohandrika, a work of no direct authority in 
this Presidency ; whereas the work which is of author- 
ity in this case from Grujarat, viz., the Yyavahara 
Mayukha, lays down . exactly the contrary rule to 
that which has been prescribed in the Smriti Ohand- 
rika. For, the rule of the Mayukha is that in a 
partition between reunited coparceners the shares are 
equal, notwithstanding that the portions brought in on 
reunion are unequal : See West and Buhler, pages 783 
and 784. As I have already said, the parties here 
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are not to be regarded as reunited coparoeners, but 
in so far as any analogy is to be drawn from the 
position which reunited coparceners would occupy in 
a similar state of facts, that analogy is clearly adverse 
to the appellants. 

Xext I venture to doubt whether the apparent 
arithmetic equality secured by the Madras rule is 
a sufficient ground for the promulgation of such a 
general principle. For, though in one view the rule 
w'ould work equitably, and did -work equitably, in the 
particular facts of the Madras case, it is not difficult to 
imagine circumstances in which its working would be 
inequitable, as for instance, where, after the first separa- 
tion, the members of the family who remained joint 
largely inci’eased the wealth of the family by their own 
industiy. I think, therefore, that such a rule as I am con- 
sidering is hardly an adequate reason to depart from 
the ordinary rule tliat partition should be made rebus 
sk stantWiis as on the date of suit.- There is no direct 
authority for this opinion in the Bombay reports, but 
in a somewhat similar case expression was given to 
similar principle in Konerntv v. GurravP Further, 
in my opinion, tlie peculiar legal system of the joint 
Hindu family should not be invaded or disturbed by 
unauthorized rules in pursuit of a doubtful equality. It 
must be remembered that in all such cases wliere one 
member separates sand the others continue joint, those 
who continue joint do so at thmr own risk. Their 
position may improve or may suffer owing to any one 
of many chances, and the check on fortune introduced 
by the adoption of the Madras rule seems to me insigni- : 
licant when compared with the risks and chances which 
must inevitably be accepted by those who elect to 
remain joint. And in this context I would observe 
that it seems to me a mistake to suppose that financial 
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considerations are anything bnt a subsidiary point in 
the preservation of the Hindu system of the joint family. 

If all the members of a Hindu joint family were bent ,, 
solely or principally each on his own financial better- 
ment, the system could not, I suppose, survive very 
long. For these reasons I think that there is no ^ 
general principle or consideration which can be appeal- 
ed to in support of the rule adopted in Madras ; and 
with unaffected respect I cannot but think that that 
rule cannot be reconciled with the legal principle 
which underlies the joint family system. That 
principle was stated in language now become familiar 
by the Privy Council in the judgment in Appovier T. 

Bama Siihha Aiyan w in the following words Ac- 
cording to the true notion of an undivided family in 
Hindu Law, no individual member of that family, 
whilst it remains undivided, can predicate of the joint 
and undivided property, that he, that particular mem- 
ber, has a certain definite share.” But the reasoning in 
the Madras case seems to me to proceed, and necessarily 
to proceed, upon the footing that the shares mentally 
ascertained at the first separation have ever since remain- 
ed fixed and definite, so that throughout the intervening 
years before institution Of the suit for partition, it can be 
predicated of each member of the joint family that he 
owned such and such a definite share of the joint family 
property. That, I respectfully think, is not in accord- 
ance with the principle, which rather invites the in- 
ference that when once the separating member retires 
with his share, the retirement becomes an accomplished 
fact whose influence is spent at the time, so that the 
joint members and their fortunes are no longer to be 
influenced by the incident. As I have indicated, that 
would be the case under the law prevailing in this 
Presidency, if the family had separated and reunited 
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time of suit appears to 

tliere lias never been an v T stronger where 
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[ EiH Lordship next dealt with other points arisi,m 
< n the appeal and dismissed the appeal] ^ 

, plaintiff representing one liranch 

^ 1 /., I nhhovan s branch, sued defendants representino’ 

wo otlKH- branches, viz., Laibhai’s and Shivlars^b^^^^^ v 

!o oldam ,rd sliare in the family estate by partition’ 

tlckmdants pleaded as to the share claimed (Dan 
ancastor s will hmiting the share to Rs. 25,000 alleged 

o have already been paid, (2) a previous partition ^ 
iiniting the share to what it would have been at the 
Withdrawal ot Lalhhai, the sole representative ol 
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ofMaganlal, another member of Tribhovan’s branch. 
The defendants pleaded as to the property to be divi ded, 
(1) that the plaintiff’s residential house and certain 
ornaments should be brought into hotch-potch as 
belonging to the Joint family, and (2) that the move- 
able and immoveable property of the deceased Kasandas, 
the sole representative of yet another branch, should 
not be brought into hotch-potch as it was the separate 
property of Kasandas and did not belong to the Joint 
family. 

The Subordinate Judge held as to the share claimed 
that the plaintiff was entitled to ird, and as to the 
property to be divided that the jplaintiff’s house and 
ornaments should not, but that Kasandas’ moveable 
and immoveable property should, be brought into 
hotch-potch as part of the Joint family estate. 

This appeal is brought by the representatives of 
Shivlal’s branch contending that the share claimed 
should be not ^rd but ^th only and that the plaintiff's 
house should, but the moveables of Kasandas slionld 
not, be included in the division as Joint family 
property. 

Now as to the share claimed, the first plea l)ased on 
the ancestor’s will and the second plea based oji the 
previous partition and withdrawal of Lalbhai have been 
dropped and as regards the third plea based oii the parti- 
tion and withdrawal of Maganlal it has been admitteii by 
both pm’ties that after that withdrawal the remaining 
members of the family continued to be Joint and AV(U‘e 
not in the position of separated parceners who had 
reunited. It was argued at the trial on this third plea 
that the plaintiff’s branch was entitled to a 3/llth.s 
share, viz.,, two shai’es left out of the three .shares due to 
it at the withdrawal of Maganlal plus one share .sub- 
sequently due to It asone of the suryivi branches out 
of the share of .tfee %< 2 eas^ .Kasandas’ brancli and that 
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two bmucLes wei*e eacli eniitJed to 4/llthfi 
1 ml. IS ro Hay, tbe three shares each due to them at the 
wjiiKirawaJ of Magan phis one share each subsequently 
‘hu! to them as surviving- branches out of the share of the 
deceased Kasandas’ branch. Plaintiffs branch was thus 
argued h) be entitled to three shares and each of the de- 
k'udauts' branche.s to four shares out of the total of eleven 
shares for division- But in this appeal Mr. Rao who has 
the support of Lalbhai’s branch and represents directly 
Shivlal s branch has urged that the share should not be 
3/llths but should be i-th or S/12ths. He has put it in 
this way that the share should be ^rd as prima facie 
due at the division of the three remaining . branches 
less l/12th withdrawn by Maganlal, one of the members 
of the branch now seeking partition, that is to say J-rd 
minus l/12th which is ith or 3/12th. It is argued that 
the defendants’ branches, that is to say, Lalbhai’s and 
Hhivlal’s branches, should be allowed to divide between 
them the remaining fths or 9/12ths. This contention 
IS liased on th.e^ alleged necessity of preserving equal 
shares to each of the three branches as explained thus 
t>y Vuttusami Ayyar The rule that, as between 
di here lit branches, division should be by the stock... is 
<lesigned to ensure equality of partition in cases of 
vested interests hekl in coparcenary, and to carry out 
in tiiose eases the principle that those who have 
capacity to confer equal spiritual benefits on the 
common ancestor ought to take equal shares,” and again 
in another passage, At the first partial division, allot- 
ment.s due to the other coparceners were determined 
by an act of the mind for the purpose of computing the 
shares which were allotted to those who desired tO’ 
separate, and in the same lUahner the allotments made 
at the first partition should be: taken into account in 
calcul#ing the shtu'es to be aw^^^ second in 

order that unequal partition, which is forbidden;, by 
law, may be avoided. - 

B : 


sided. This yioj5y;;is confirmed by the " 
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Smriti Oliandrika, in wliicli it is said with reference 
to a second partition among reunited parceners, that 
the shares may be unequal where the common wealtli 
was at the time of reunion made up of disproportionate 
contributions, and that the inequality must be propor- 
tionate to the ' extent of the contribution made by eacii 
parcenfer at the time of reunion.” These passages occur 
at pages 364 and 365 of the judgment in the case of 
Manjanatha v. Narayana^^K 

It seems to me necessary to examine the rule here 
laid down with special care, as though it was laid 
down a number of years ago, it does not appear to have 
been since referred to in any subsequent case in Madras, 
and no similar case has been r-eported from this Presi- 
dency^ or from any of the other Courts in India. My first 
observation on this case is this that the rule as laid 
down for Madras would not ordinarily be necessary in 
this Presidency It was apparently framed to prevent 
inequality where sons enforce partition from their 
father and joint uncles. Such, partition might 
apparently be enforced in Madras, but here it could 
only occur by common agreement with full knowledge 
of the consequences. For, it is a well established rule 
that sons cannot enforce partition against their fathers 
and joint uncles in, this Presidency. My second observ- 
ation is this : that with due deference to the opinion 
of the learned Judges who decided the case in Madras, 
it would not appear that the rule they have laid dowji 
would necessarily maintain the desired eqxiality. If, 
for instance, the 3/llth share argued for in this case 
at the trial were given, then it is true that the branch 
would receive its full share as one of the surviving 
branches to the deceased Easandas’ branch. But if, 
as now argued here;; only ith or 3/12ths were given, 
then not only would the share taken by one member 
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Magan be deducted, but the branch would also be 
deprived of its full ^-rd or 4/12th share as one of the 
three surviving branches to the share of the deceased 
Kasandas’ branch. It is also not difficult to imagine 
otlier cases in Avhich tlie rule would result in serious 
inequality. For instance, if one member of a branch 
withdrew part of the share of the branch and the other 
member left were subsequently to die, the remainder 
of tlie share of the branch would survive to the other 
branches. The result would be that the branch would 
not have got its full share. The remainder of that 
share would have gone to swell the shares of the other 
branches. Again, if one member of a branch were to 
withdraw wdiile the family was poor, then that branch 
would never under the rule be allowed its full share of 
the subsequently accummulated wealth of the family 
obtained by the united efforts of all the branches. My 
third observation, is that the learned Judges who 
decided the Madras case appear to have based their 
rule in part, at all events, on the equality of spiritual 
benefits to be conferred by the various branches, where- 
as little weight can be given to the doctrine of religious 
efficacy in this Presidency as pointed out ])y Mayne 
in his work on tiindu Law in para. 3 at page 2 and 
para, aUt) at jtage 711 of the 8th Edition. My fourth 
obsei'vation on the Madras judgment is this: that it 
sought confirmation from the analogy of a parti- 
tion between reunited, brothers, as prescribed by 
the passage already quoted from the Smriti Ohand- 
rika occurring in Cliapter XII, para, 4, of that work. But 
that authority is only an authority in Southern India 
(see pai'as. 27 and 28 of Mayne’s Hindu Law at pages 28 
and 29 of the 8th Edition) , and has been expressly 
dissented from by the' Mayukha the authority 
recognised in Gujarat, This is the passage from the 

j.' .Mayukha;., ;4,lHere some .say.. ...that., the nn^*|]|aL..,dis-^.^,, 

I : tribution being negatived by the phrase ‘ the sh^es 
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must in that case be equal,’ the prohibition of the 
‘eldest son’s right ’ is repeated for the sake of making it 
clearly understood that although there is to be no 
inequality in making up the share of the eldest, yet in 
the distribution the shares may be even unequal, when 
made up of greater and lesser shares at the time of 
reuniting the property. But since the term ‘ eldest 
son’s right ’ and the like is merely a declaration of the 
general meaning, therefore, if the contributions to tlie 
wealth were greater and less, still the share of each 
must be equal. And the same is the popular practice. 
Hence as the foundation of the practice is derived from 
this text, any supposition of a declaration contraiy 
thereto is at variance witli reason. For, another author 
says : ‘ The body of the law, like grammar, for the 
most part, is based on usage’ ” in Chapter IV, section 9, 
paras. 2 and 3 of that work. This has also been pointed 
out by West and Buhler, Volume 2, Book 2, para. 7A (1) 

(c). It seems to me, therefore, that whatever force the rule 
might have, as laid down by the learned Judges for 
Madras, it could not properly be applied to this ease 
w^ich comes from G-ujarat. And it is significant that 
the rule was not applied by the parties in the yeai' 1898 
when they made a division into three shares of i)art of 
the moveable property and again in 1906 when they 
divided into three shares the sale profits of part of the 
i immoveable property between the three branches of the 
family. The third share has, in my ojunion, therefore, 
been rightly held to be the share to be given on the 
division of the remainder of the family propei-ty. 

It seems to me, indeed, impracticable to frame any ruh^ 
which would ensure absolute equality for all circum- 
stances and for all branches and no a priori reason < ;^i 
has been shown foir;, applying the Madras rule to tliis 
presidency. Nor have Idny texts been found in support 
of framing any such; rule or dei)airting from the general 
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mle laid dawn by Lord Westbnry ; V According to the 
true notion of an undivided family in Hindu Law, no 
individual member of that family, whilst it remains 
inidivided, can predicate of the joint and tindivided 
property, that he, that particular member, has 
n certain de Unite share ” in Ap 230 vler's ca.se 
and further stated thus; “The jposition of 
any particular. . .person will be very important when the 
time for partition arrives, because it will determine the 
share to which he is then entitled. But until that time 
arrive.s, lie can never say, I am entitled to such a 
definite portion of the property ; because next year the 
...division might be mnch smaller, and the year after 
much larger, as births or deaths supervene ” in Mayne’s 
Hindu Law, para 270 at page 340 of the 8th EditioA! 
[The rest of tire judgment delivered by his Lordshipds 
;n.ptnnfterial to dhis report.:] 

Ajypeal dismissed. 
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tli 0 Trial Judge witli respect to tlieir credibility B© put aside on a mere calculation o£ 
probabilities by tbe Court o£ Appeal. 

Ie making these obseiiratioiis, their Loi’dships said the}^ had no desire to restrict 
the discretion of tii© Appellate Courts in India in the consideration of evidence. 

They only wished to point out that where the issue is simple and straightforward, 
and the onl}^ question is -which set of witnesses is to be believed, the verdict of a 
Judge trying tlie case should not be lightly disregarded. 

Cross-examination to credit is necessarily irrelevant to any is.9ue in the action ; 
its relevanc}^ consists in being addressed to the credit or discredit of the witness 
in the box so as to show that liis evidence for or against the relevant issue is 
untrustworthy, *^It is most relevant in a case^% their Lordships said, like the 
present where everything depends on the Judge’s belief or disbelief in the 
witness's story : and to excuse him and actually accept his story on the ground 
that he was uncomfortable when he was shown to be a fraudulent faisiiier of accounts 
is to adopt a course which their Lordships cannot follow." 

On the evidence in the case their Lordships reversed the decision of the Appellate 
Court, and upheld that of the Trial Judge. 
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BH AG DARI AND NABWADARI^ TENURES ACT ( BOM. ACT V Of 1862 ), 
SEO. 3 — Unrecognised sub-division of a bhag — Mortgage — Covenant in the 
mortgage-deed — Claim for compensation based on covenant; maintamable — Ivulimi 
Contract Act {IX of 1872)^ section 65— Specific Belief Act (J of 1877)} 
section 88— Mortgagor holding as tenant of. mortgagee for upwards of twelve 
years — Adverse possession of. limited %nterest7\ In 1897, the house in suit nnd 
certain other properties were mortgaged to the plaintiff’s father bj- the defen -‘‘nts, 
they having puiv^hased the properties from the bhagiar owner in 1893. In 1901, 
on account s belng fc ken, p!trt of the property .was sold to pay part of teh moii:g. ge 
debt,.- while the bakn<;e of the debt was secured by a fresh moitgage of the 
house in suit. The deed of mortgage contaiiaed a covenant in the following 
terms:— „ , - '' ' 

If there should be any hindrance on obstruction concerning the house, or if 
the house should be taken out of your possession, then we and our property and 
our heirs and representatives are liable Tor any /loss you may suffer and for jour 
moneys advanced.” Ever since 1897.:the xtefehdants held the liouse as plaintiff’s 
tenants under yearly rent-notes, the last of which Was passed on 20th June 1908. 
At the term^ation of the last •rent-note,- tlmt Js in. July _ 1909, _tlm-.def^danfe. 
.refused" to stttti’ehder ' possession' to the 'plaintiff; 'On'" the;9thj' November - 19J0, ' tho 
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pkintifE sued to recover possession of the house or in the alternative Bs. 740 as 
compensation. The defendants contended that both the mortgage and rent-notes 
were void under the Bhagudari Act and that the suit was barred by limitation. The 
lower (’oui’tsjipheid these contentions and dismissed the suit. The plaintiff having 
appealed: — 

Meld^ (!) that the moitgage as well as the rent-notes were void under the provi- 
sions of Bhaglari Act, 1862 ; 

(2) that, so far as the contract of mortgage was concerned, the consideration 
failed ah initio^ and the money advanced by the plaintiff being money received by 
the defendants for the plamtiff^s use, the suit to recover it was barred under 
Article 62 of the Limitation Act ; 

(3} that, although the mortgage was void under theBhagadari Act, it was open 
to the plaintiff to ckim under the covenant contained in the mortg;‘ge-deed ; 

(4) that the pi iintiff ’s possession from February 1897 to July 1909 gave him an 
absolute title to the limited intei’est as mortgagee and so Justified his claim under 
the covenant for compensation for disturbance ; 

(6) that the claim under the covenant was within time for the breach of the 
coven-'int did not occur till 1900 when the defendants refused, on demand, to 

Javeebhai Jobabhax V, OoEBHAN Naesi ..,(1914) S9Bom. 858 

BOMBAY CITY LAND BEYENDE ACT (BOM. ACT II OF 1876), secs. 30, 35, 
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of Collector of Bomhay -Statements therein m to nature of tenure of land — Suit 
hg mortgagee relging on such e^rtraGts and' advancing money on title there disclosed 
against SeGretary of State— Act only for administration and collection of 
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the administration and collection of land revenue in tbe City of Bombay. It is 
fortius puipose only that it sets up machinery, namely, to ascertain who is liable to 
pay revenue. The Collector is a revenue official, and it is only in so far as the 
collection of revenue is concerned that he is entrusted with the duty of preparing a 
raster and keeping records. The public are given access to these only in order to 
satisfy themselves that they are being properly assessed. The Act does not purport 
to est^lish a system of registration of title which is to supersede other means of 
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neither the language of the Act, nor the char’a^-ter of the ofRci; Is who have the duty 
of keepng it, is such as to indicate an invit? tion to the public to rely on statements 
* in the records as to title which may h^ve to be made incidentally, but which are not 
expressed, and do not purport to be decisions either of the rights of Oovemment or 
of those of the individual as to matters which go beyond liability to contribute to 
land revenue. ^ ^ 

Where, therefore, the appellants, in a suit against the respondent ckimed that 
they had advanced money on mortgage relying on statements in certified extracts 
from the Bent Boll of " quit and ground rent land kept in accordance with the 
provisions of the said Act in the office of the Collector of Bombay to the effect that 
the land was of quit and ground rent, and not of ** Sanadi tenure, and therefore 
not Kable to he resumed by the Government, 

■ BfM, that the respondent was not estopped by such certified extracts from 
treating the knd as being of ** Sanadi " tenure, and liable to resumption. 

, , Mbewaoti MOTOHBi^ri Cama v , Sbcjebtaby oy Sf aw yoe Itota ' ' 

■..■V'; ' , . ' (W5) Bom, 664 
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referred to. 


- feBAILWAT 

Lnmley y, Gye (1853) 22 L. J, Q, B. 463, doubted. 
See Maebiaoe, Cohteact of 


... 191 


682 


Motee Lall Opudhiya v, Juggwrnath Gwrg (1836) 5 W. E. P. C. 25, 
referred to. 

Specific Belief Act (I OF 1877), SEC. 39 ... 149 

Nanoliand y. YitJm (1894) 19 Bom. 258, followed. 

See Deceee Hisi 176 

Wa/rayan Balhrislma v. Gopal Jiv GJiadi (1914) 38 Bom. 392, dissented 
from. 

Bee Civil PBOCEDtrEE Code (Act Y of 1908), sec. 97 .*• 839 

t' BarMmandas Jimndas v, ArdesMr Framji (1886) 39 Bom. 320, note, 

361 

Bdrfy ^ Co* v. Appasami Billai (1880) 2 Mad. 407, distinguisbed. 

' ' '' Sm Becsee 34 

Baja BImp Indar Bahadur Singh y. Bijai Bahadur Singh (1900) L. B. 27 
I. A, 209, followed. 

Decbee Fisi ...175 

Baja Bommpdevara Venlata Barasimlia JYaidu y, Baja Bommadeva/ra 
, Bhasi^imrlu Waidu (1902) L.-B. 29 L A. 76, referred to, 

/ PEHsiWs Act (XXIII OF 1871), SEC. 6 ...362 

Bqja Eampal Singh y. Bam Gkidam Singh ( 190-1 ) L. B. 32 I. A. 17, 

, ’distingiiislied. 

See Civil Peooeotee^ Code’ '.(Act Y of 1908), sec, 11 29 

Majaram y* Gamsh (1898); 23 'Bom. 131, referred to. ' 

Veitti - / ’ ■’ , ■ , ' 26 ' 
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CASES :—confinmd. 




.U 5B8 
6B8 


Mamclmndm Baba Sath^ v* Janardan Apaji (1389) 14 Bom. 19, referred 

, See Dbekhais' AaEicraTtrEisT^s Belief Act (XVII of 18?9}, secs. IB, 

Eamelmndra v, Venkatrao (1882) 6 Bom. 598, referred to. 

See PEJifsioJsrs Act (XXIII ox 1871), sec. 6 362 

Beg, V. Bai Bupa> (1864) 2 Bom. 11. 0. E. 124, followed. 

See Hindu Law 

V. Karsan Goja (1864) 2 Bom. H. C. E. 124, followed. 

See Hindu Law 

Saville v. Bohertson (1792) 4 T. E. 720, referred to. 

Paetneeship 261 

Secretary of State in Cowncil for India x, Kamachee Bove Sa-haha 

7 Moo. I. A. 476, followed. 

Kasbatis ... 625 

Sidhanath Bhonddev v. Qanesh Govind (1912) 37 Bom. 60, overruled. 

See Civil Peocedueb Code (Act V of 1903), sec. 97 SB9 

Valuhai v. Govind Kashimth (1899) 24 Bom. 218, a])proved. 

Hindu Law ... 441 

Vitla Batten v. Yemenamma 1(1874) 8 Mad. H. 0. E. 6, followed. 

Hindu Law ... 693 

Wallingford v. Mutual Society (ISSO) 5 Aj^p. Cas. 685, referred to. 

Hindu Law 44X 

White V, Meintyre (1841) 3D. 334, referred to. 

See Pabtneeship „ 261 

Y Boland Consols Limited (No, 2)t Ee (1888) 58 L. T. 922, adopted. 

See Company «•» 331 

CASTE — Custom autho'Hsing either spouse to divorce the other on pay)nent of a sum 
of money fmed by the caste — Custom immoral and cannot be recognized by the 
Court* , 

Hiifuu Law ...638 

CASTE QIJ ESTION — Decision that suit not barred as caste question-- Preliminary 
decree. 

See CiYiL Peooedube Code (Act Y 1908), sec. 97 ... 339 

CAUSE OP AIjTl(M*--‘Pri(yr and subsequent mortgages upon the same property by 
the same mortgagor to co’^parcener mortgagees — Suit on subsequent mortgage with* 
out reference to the prior mortgage^ Subsequent sttU on the p>rior mortgage — 
Separate causes of action — Subsquent suit barred — Ees judicota. — Mnding d§ a 
matter of fact that (the two mortgages had been iramuciions out of which the 
suit has arisen*, 

'See Civil Psoceduee Code (ActV of 1003), sm 'll, expl., IV, 4 ' 1 
Oedeb II^ Bulb 2 ■ . ' , ' , , ^St; 
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CilirSE OF XQTlOli^ -—Smmval against insolvent defendant. 

See Civil Peooedube Code (Act Y of 1903), Obdes XXII, Bule 10,., 568 

CEETIFIED EXTRACTS Of BENT BOLL OF “QUIT AND GROUND BENT'^ 
land— of Collector of Bombay— 'Statements therein as to nature of tenure 
of land — 'Suit hy mortgagee relying on such extracts and advancing money on 
title there disclosed against Secretary of State — Act only for administration and 
collectio'n of rev enio'i — JYo estoppel created in matters of title. 

See Bombay City Land Bevenite Act (Bom. Act II of 1876) 

sEos. 30, 35, 39, 40 --664 

CHABITY, PUBLIC— regarding public charitable property—Consent hy 
Oollector'— Conditioned consent. 

See Civil Peooedubb Code (Act Y of 1908), sec, 92 580 

CIVIL COUETS ACT, BOMBAY (XIV of 1869), sec. U~~ Decree for dissolution 
of marriage'-'; Assistant Judge — Jwrisdiciion* 

See Bombay Civil Coubts Act {XIV of 1869), sec. 16 ... 136 

I’diY^LPBOCEDURECODECACTXIVoF 1882), SEC, 230 upon a com- 

promise. - ' WMfyfdi.] 

See Civil Fbocedube Code (Act V of 1908) sec. 48 ...256 

— 351 and .357 — Decree 

on mortgage — DxeGution— Limitation. 

See Limitation Act (XV of 1877), Boh. II, Abt. 179 *** 20 

— -—(ACT V OF 1908), SECS, . .2,^ , 97.— 

45 decree — Dinding on a preliminary issue whether a pa/rty is an agri* 

eultmist — In wkod cases is the finding a preliminwry decree— ‘Dekhhan 
Agriculturists^ Belief Act (XVIJ of 1879), sec. 15.] The finding on a preliini- 
\ nary issue, whether a paity is or is not an agriculturist, can he the basis ^ of a 
prean^ decree, only when it necessarily involves a conclusive determination of 
; idle rights of the parties with regard to the matter in controversy. That is to say, 

\ it is a preliminary decree in those cases where it necessarily involves the result that 
:j , the aeoounis should be taken under section 13 of the i -ekkhan Agriculturists" 

1; Belief Act, 1879, despite the terms of the contract to the contrary. It is not a 
y preliminary decree, when there are other questions yet to be determined before the 
|| paMies eoiid he held entitled to have accounts taken under section 13 of the Act. 

Mui^ioifal Committee OF Nasih City The Colleotoe of Nasik 
> (1915) 39 Bom. 422 

— — ,. v SEC. 11 — Suit for declaration 

and recovery of possession — Defence of res judicata— not adequately 
represented in the former suit and, suit not fully tried — lYo bar of res judicata J 
A suit brought by three pkintiffis as smviving co-parceners of a joint Hindu family 
for a declaraiaon that the propeity in suit formed part of the joint family property 
and for possession was mw by the plea of res judicata. ’ 

The previous suit, the decision in which was set up as res judicala, was filed in 
the 3 ’' 6 ar, 1909 by the father of the present plaintiifs 2 and 3, who were minors and 
who were not joined as parties, against the present defendants and the present 
ifiaintifi; 1 as defendant 4. The relief claimed in that suit was the same as that 
claimed in the present suit. The finding in that suit showed conclusively that 
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the father of the present pkintifiEs 2 and 3, who were then minors and were not 
parties, did not adequately represent them and the suit was not fully tried and the 
suit was accordingly dismissed. 

Mdd^ that the bar of tbs judicata did not aiise as the present plaintilf s 2 and 3 
were then minors and were not adequately represented. 

Keld further, that the present plaintilf 1, who was defendant 4 in the former 
suit, Was no more than a f ro forma, defendant and took no active part and was not 
bound by the result of that suit the decree in which was in his favour. 

"Raja Rawqjal Singh v. Ram Ghulam Singh {190ii) L. li. 32 I. A. 17, dis- 
tinguished. 


SusfDBA ■*?. Sakhaium Gopalshet 


. .41914) 39 Bom. 29 


GIYIL PEOCEDUEE CODE (ACT V OE 1903), secs. 11 and ^17-Mortgage 
debt — Suit for recovery by sale of mortgaged froperty — Decree for pay 
ment within six months and in default sale — No further action taken under the 
decree — Continuance of the relation of mortgagor and mortgagee — Suit by 
mortgagor for redemption — No bar of sections 11 and 47 of the Civil Procedure 
Code^ (Act V of 1908()] The defendant in a suit for sale under a mortgage-decree, 
who is given six months time to pay the decretal debt and in default the plaintiff 
to recover the decretal debt by sale of tbe mortgaged property, is not in a position 
of a decree-holder who has a decree to execute. His light of payment within six 
months is a right which he has in mitigation of Ms liabilities under the decree. If 
he does not pay within six months and the mortgagee does not apply for decree 
absolute, the latter does not get rid of the relationship of mortgagor and mortgagee 
and there is nothing to prevent the mortgagor or his representative from filing 
a suit for redemption but he cannot go behind the decree in the mortgagee's 
suit in so far as it settled the amount of the mortgage debt up to the date of 
that decree. 


Such a suit for redemption is not barred either under section 11 or section 47 
of the Civil Procedure Code (Act V of 1908). 


Eama V , Bhaochanb 


...(1914) 39 Bom. 41 


s: — SEC. 11, EXPA, IIY, ObBEE li. 

Rule 2 — De&hhan Agriculturists* Relief Act ( XVII of 187 9)^ secs. 12 and IS 
— Drier and subsequent n^ortgages upon the same property by the same 
mortgagor to co-parcener mortgagees — Suit on subsequent mortgage without 
reference to the prior mortgage — Subsequent suit on the pHor mortgage — Separate 
causes of action — Subseqi^ent suit hamred-^lSies judicata — Finding as a matter 
of fact that the two mortgages had been inransaetions out ^ of which the suit has 
arisen**'] A mortgagee, who has two mortgages of different dates upon the 
same property, having sued upon a mortgage of the later date and having had the 
property sold without reference to the prior mortgage, cannot afterwards biing a 
suit on the prior mortgage though the causes of action for the two suits are distinct. 
This rale is not the result of Order II, Rule 2 of the Civil Procedure Code (Act ¥ 
of 1908), but it depends upon the principle of res judicata, 

Der Hayward^ J , ; — If the two mortgages had been found as a matter of fact 
to have been transactions “ out of which the suit has arisen," the subsequent suit 
on the prior mortgtige would have further been barred in view of the previous 
suit on the subsequent mortgage by the provisions of Order II, Rule 2 of the Code 
and the special provisions of section 13 of the Dekkhan Agriculturists' Relief 
Act(XYIIof 1879). 

Dhooto Ramohaisdba t?. Bhikajti ••• (1914) 39 Bom. 
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CIYIIi PROOEDUEE GODS (ACT V op 1908), sec, 4S--Ciml Frocedure Code 
{Adt XIV of 1882) i A'so. 2W — Limitation , Aot {IX of 1903 ), ArUde 182 — ■ 
Decree ujpon a eamjoromise — Patpnent hy instalments — Default — Execution — 
minority of the legal representatimsof^thejudgment-creditor — Step-in-aid of 
execution — Execution harped hg the lapse.of koelve gears,] An instaPnent decree 
npon a compromise piovidei that upon defaiili the judgment-creditor was 
entitled to possession of certain property. The decree was dated the 29th July 1881 
and default in the payment of instalment was mcAe in 1892. Thereupon the 
jiidgnicnt-creditor applied foi* the execution of the decree. He died in 1898 and 
the execution proceedings were continued by his brother as his representative. In 
March 1902 the brother also died leaving minor sons. On the 27th d une 1902 
the guardian or the next friend of the minors applied to have the uiiiiors brought 
on the record as representdng their father for continuing the execution proceedings. 

This application was rejected in September 19. >2 and the original application for 
execution which was presented by the judgment-creditor on default was also struck 
off. On the 1st September 1909 a fresh application to execute the origlnfd decree 
was presented by the minor sons of the judgment-creditor's said brother, one of the 
minors having in the meanwhile attained majority. 

The application was mot by the objection that as it was made after the expiration 
of twelve 5 ^ears fiom the date of the default mentioned in the consent decree 
sought to be executed, it was barred by section 48 of the Civil Procedure Code 
■ .(i^ct V of 1908), ' ' ' \ \ 

Meld^ that the fresh application was time-barred as being made twelve years after 
the date of the default. Article 182 of the Limitation Act (IX of 1903) showed 
that the fresh periods which could be obtained under the provisions of that article 
did not escape the x>rovisions of section 48 of the Civil Procedure Cole 
; (Act Y of 1903). 

Section 48 of the Civil Procedure Code (Act Y of 1903) is more extensive in its 
applicjition than section 2;-;0 ol the Cole of 1882 and it is wide enough to cover the 
compromise decree of which execution was sought, 

Balaeah YiTHALCfiAifD v, Maeuti ...(1914) 39 Bom. 256 

— — SEC. 92 — SuU Tcgardlng fuhUc 

eharifahle propertg — Consent hg Collector — Conditional consentl^ A suit was 
brought in the ‘name of two plaintiffs for the removal of trustees, for a 
declaration that the p;operty in the hauls of the trustees belonged to the Darga of 
Pir Saheb, ani to recover possession of the property. Before the institution of the 
suit one of the pkintisrs applied to the Collector of the District for permission to 
file the suit un ler section 92 of the Civil Procedure Code of 1903. The Collector 
i,. dialled' as follows: — “The Collector doubts whether section 92 of the Civil 
' Procedure Code applies to tliis case, but if the Court holds that it does, the Collector 
hereby deckres his consent to the filing of a suit to claim any of the reliefs speci- 
fied In section 92 which the Court may deem fit to gi-ant.’' The trying Court was 
of opinion that the above ceitificate was defective in form and therefore dismissed 
the suit- The plaintiffs having appealed : 

SeMj dismissing the appeal, that the Collector had not acted in the manner 
provided by section 92 of the Civil Procedure Code of 1903. He had not 
zndicated on the proceedings that the suit was filed with his consent and that he had 
not even come to a conclusion that the suit was one which should have been filed. 

^ The Collector acting under section 93 of the Civil Procedure Code had no 
right to consent to the institution .of a suit by’* two per.sons claiming to have an 
interest iii the trust unless it was such a suit as he would consider himself to be 
justified in filing at the rektlon of such two |}eI^sons in his own name. 

The 'provisions of section 93 'Of. the ■ -Civli' Procedure Code must be regarded as 
""" imperative* ' ' " ' > : ' : ■■■';■ . ' ' 

' • BmMMAM Haw tfBMiajr'c Shaikh Ishaie 


41915) 39 Bom* 580', 
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CIYIL PEOCEBUBE CODE (ACT T os* 1908). sec. 9 ? — Preiimimrf decree — 
Appeal— Decision that suit not hailed as caste question.'] A decision in farom* 
of the plaintiff upon loreliminary defence that tlie matters in dispute are caste 
questmns outside the jurisdiction of Civil Courts does not amount to a preliminary 
decree attracting the provisions of section 97 of the Civil Piocediue Code (Act Y 
of 1903), 

Siddhanatli Dlionddev v. Ganesh Govind (1913) 37 Bom. 60, overruled. 

3(ara^an Balhrishia v. Gojml Jiv CfJiadl (iOli-) 38 Bom. 392, dissented from. 

CHA2;Mi,LsrrAiii v. Gang-adhaeappa ^..(1911-) 39 Bom. B39 

*•" — —— — — SEC. 07 — Pivd hm in ary d ecree— 

Appeal — Deeixiun as io res judicata.,] A decision that a matter is not res judicata 
is not a preliminary decree. 

Chanmalswami v Gangadharappa (191 1) 89 Bom. 339, followed. 

Bhabma bin Shidappa y. Bhamagavda ...(1915) 39 Bom. 421 

^ 3_0()^ Oebeii YI, Buee,6 — 

S%dt to set aside a sale-deed— i^pecife allegations of coercion made in the plaint — 
Allegations disbelieved — Different hind of coercion held probable on other 
circumstances and doubts — Finding not seciuilum allegata et probata — Substantial 
error in procedure— Ground for setting aside what anight otherwise he a Iconclu* 
sion of fact* 

See Specieic Keltee Act (I oe 1877), sec. 39 ... 149 

Oedeb YIII, K 01 .E 6— Suit 

by an Inamdar against a Khatedav for recovery of sums — Set-off claimed in a 
capacity different from that in suit not allowable.] In a su‘t brought by an 
Inamdar again.st a Khatedar for recovery of dues in respect of certain immoveable 
property p.aytble by the Khafedar, the defendant, as o^pjijarl (worslupper ), claimed 
to set off the stipend payable to him by the pkintiff. 

Meld, that the defendant could not claim the set-off which was due to him in a 
different capacity from that in which he held as tenent or Kluitedur of the 
plaintiff. 

Madhavbao Mobeshvab V. Kama Kalf .. (1914) 39 Bom. 131 

— — ^ ^ Or DEE IX, Bulb 5, Obbee ‘ 

XXIII, Eule 1—Suit against principal and surety — 'Removal of prmdpars 
name as summons could not he served on him — suit can proceed against surety 
alone if suit against pjrincipal he still in time. 

See CoNTEACT Act (IX oe 1872), secs. 131, 137 ... 52 

— Or BEE XXI, Buee Gar- 

nishee order — Revenue payable .011 estate ordered to he paid into Court — Rfv^'nue 
in future can he ordered to he paid — Dark/iast kept alive as long as the decree 
remains imsatisjied. 

See Decree ' ... 80 

— ^ ^ — —Order, XXIT, Edeb ICh- . 

DeasOy forfeiture of — Insolvency of d difetitlurd — J'esiing of his estate 
and effects in the O fficial Assignee — Refusal of Officdal Assignee to defend 
the suit — Inability of defendant to defend, indepemdentl y of the Official Assignee 
— Fractice.] In* a suit by the lessor agr.inst ihe lessee for foifeitiire of a lease 
by reason of breaches of covenant no.eauso -of action sui vivos against n defendant 
who biS become insolvent and whose-' estiie hf;s vested in the Oiricirl Assignee. 

If in such a case tlie Oihciul Assigi'ee refuses to defend n suit affectjrg the estate of 
the insolvent, the latter cannot defend independently of the Official Assignee. 

TbIBHOVANBAS FaBOTAHBAS . AbBUXALLY HaKIHJI PiGETBIVALA 

...(1914) 39 Bom. 668 
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CIVIL PROOEDUEE CODE (ACT V ov 1908), Obdeb XLI, Etob m—Eemand. 

See Pbksions Act (XXIII ob 1871), sec. 6 ... 352 

COEBCION — SpeciJiG allegations of coeroion made in the plaint — Allegations dis- 
helieoed — Different hind of coercion held prohahle another oircumstanees and 
doubts — Finding not seciiBcIiim allegata et probata— error in procedure 
— Ground for setting aside what might otherwise he a conclusion of fact, 

;S^e6 Specific Belies* Aci? (I oi* 1877), SBC. 39 ..,149 

OOLLICTOB— regarding puhlie charitahle property-- Oonditional consent. 

See Civil. Pbooebitbe Code (Act Y of 1908), sec. 92 .. 580 

COLLECTOB OF BOMBAY, OFFICE 0'^— Certified extracts. 

See Bombay City Lakd BssYEinTE Act (Bom. Act II op 1876), secs. 30, 
35,39,40 664 

COBLECTOB^S CEBTIFICATE— fo recover Saranj am, 

\Y'k I, ,v ''-r ‘ SmVnmmm Act {XYIII op 1871), sec. 6 ^ ... 352 

; COMPANY — Application a person for being registered as a shareholder— 

Costs ...383 

— Indiar fVIof 188Vf 128^ 129— Compulsory 

' ^ iomding up— Credit^ s 2 '>etition— Company* s inahilUy to pay its dehts^ The 
pdjitioner who was an assignee of ceiiiain debts due by the defendant Company 
to its kte Secretary and Manager, demanded payment from the Company. The 
Company refused to pay on the ^’ound that the demand was in respect of a ^elaim 
which the Company honestly believed to be a fraudulent claim and unsustainable 
at law. The petitioner thereupon applied to the Court to compulsorily wind up 
the affairs of the Company. It was not shown that the Company was unable to 
pay its debt in full The lower Court having rejected the application, the peti- 
feoner appealed. 

Meldi that the application was lightly rejected, for, the petitioner's object, in 
making the application, was to bnng the pressure of insolvency proceedings to 
bear upon the Company in order to make it pay cheaply and expeditiously a heavy 
debt which it desired to dispute in the civil Courts. 

The principle upon which a Company can be wound up on a creditor’s applica* 
iion is simply its inability to pay its just debts. The inability is indicated by its 
neglect to pay after proper demand made and the lapse of three weeks. Such 
neglect must be judged by reference to the facts of each particular case. Where 
the defence is that the debt is disputed all that the Court has first to see is 
whetlier that dispute is on the face of it genuine or n.erely a cloak of the Com- 
pany’s real inability to pay just debts. 

Titlstdas L.iLLtJBm V , The Bhabat Khatvd Cotton" Mill Company, 

Ltd. .*.(1914) 39 Bora. , 47 

— Inditm Companies Act fVI of 1883), sees, 128 and 131— Winding 

up — Petition far mm'j^uUory winding up of Company by the Court— Grounds to 
be alleged in ^ petition— Internal mismanagement of the Company not such 
girowds — Admission of petition,, discretion of Courts as to— Shareholder, 
p^hnhy,) ^Any ground alleged under section 128 (e) of the Indian Companies 
Act in a petition for the winding-up of a Company presented under section 131 of 
that Act must, be of ajike nature to the specidc grounds given under clauses (a), 

(b), (c) and (d) of section 128, If any other grounds are alleged they do not fulfil 
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tlie reqEirements of tli© Act. Allegatiosis as to, the inteina! tuanagement dr 
mismanagement of a Company are matters for the shareholders to deal with and do 
not call for the interfeimnce of the Court, 

A^ petition bj a shareholder stands in a different footing to a petition bj a 
creditor and should be more closely scrutinized on presentation. 

There is no obligation on the Court to admit a petition merely because it is 
presented. Mot^only must a petition allege facts which, if proved/ would justify 
an order for winding up a Compiny, but even if it alleges such facts the Judge 
has a discretion to consider whether it is really bona Me, 

The Court may, if it thinks fit, refuse to admit a petition, or, as an alternative 
course, give the Company concerned notice that a petition has been presented, 
so that it may take proceedings to restrain the x^etitiouer from x^roceeding with his 
petition. 

PiONEEB Baits: Limited, m the mattes oe ..,{1914) *39 Bom. 16 

COMPANY — Winding np — Jjist of eontrihutories — Mi-nop — Mdoppel hg mndmt 
after attaining majority — Indian Qomfanies Aet (VI of 1882 ) — P, a minor, 
applied for and was allotted eei'tain shares in a limited Company. He received 
dividends, and continued to do^so after attaining majority. On the winding up of 
the Company he was included in the list of contributories. 

Meld^ that having intentionally permitted the Company to believe him to be 
a share-holder and in thah belief to pay him dividends since he attained majority, 
he was estopxJed by his conduct while a pei'son std juris from denying as between 
himself and the Company that he was a share-holder* 

Yiew of Stirling J. in Be Yeoland Oamols Limited ( No, 2), (1888) 58 L. T. 

922, adopted, 

A minor may be a member of a Company under j the Indian Companies Act 
(VI of 1882). 

Pazxtlbhot Jafeee V. The Cbbdit Bank of India, Limited* 

...(1914) 89 Bom* 331 

COMPENSATION— of licensee to make full compensation for any 
damage^ detrimeni or inconvenience caused hy Mm or hy anyone employed hy Mm, 

See Electbicitt Act (IX of 1910), secs. 14, 19 124 

COMPBOMISE — Decree— Bayment by instalments — Default — Bxmdion—MwofUy 
of tie legal representative of the judgment-creditor — Btep4%-aid of execudon — 
Execution barred by the lapse of twelve years. 

Bee CiviD Pbooeddbe Code (Act Y of 1908), sec. 48 ... 256 

CONSENT— of conditional consent by Collector, 

Bee Civil Pboceddbe Code (Act Y of 1908), sec, 92 680 

CONSPIBACY— breach of contract— Malice j an essential rngniimt 
j^ee Mabbiaoe, CoNTBACT OF ■ . 

CONSTBUOTION OP DEED — exeeMon of sale-deed and agreemeni.io " ■ rj 
" recomey ---Transaction amounts to mortg'me by ^ conditional ,We,] The land in 
dispute was soli by the defendants to the plaintiffs’ father on the 7th November 

1892 for Es. 8CK). On the same day, the latter agreed with the defendants that 
if they repaid Bs. 300 in five years, he ^ would re-sell the land to them* From 
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18^ tlie defendants nrere in possession of the land as tenants of the plaintiffs and 
paid Ks. 18 as rent every year. In 1910, the plaintiffs sued to recover possession 
of the land. The defendants elMmed to redeem the lands aJlegnig that the 

tmiisaction of 1892 amounted to mortgage. The first Court held that the transaction 
was a mortg ge and allowed re.lemptmn ; bnt the lower appellate Court held that it 
was E sale and decreed plamti^s’ claim. The defendant having appealed 

Meld, reversing the decree, that iti view of the facts and the contemporaneous 
nature of the two documents the proper construction would be that they insti- 
tuted conditional sale, and tkit the real intention of the parties was to eitect a 
mortgage by conditional sale by the contemporaneous execution ot the two 
dociiments of sale and re-sale. 

MiiBHAViAO Keshaveao Sahbbsao Gaivpatsao .,.( 1914) 39 Bon. 119 

'<X>lS[SfBtJCTION OP LEASE AK!) for furjposes^^ 

hy Qommrnment of land granted hy Mast Indicts Company.. 

Bisumptiok 

.1 ... — OTATUTE. 


Bm StAimiE, CoKSTEUOTOjr oe 

* Whether effect retrospective* 


Bee MiTssAnMAH Waef TAniBATXH 0 Act (Yl of 1913) sec. 3 


472 


m 


—“WILL OP PAUSE — Devise to two sons in equal shares — Gift 

(mer to son of elder son, if he should have one — Failure of male issue to elder one 
— Provision for adopted son on failure of natural son — Adoption after testator^ s 
death and according to Parsi custom three days after death of father — Gift over 
to grandson on attaining majority — Elder son surviving testator. 

^eWiLE ...296 

COOTEACT ACT (IX OP 1872), sec. 23 — Custom authorising either spouse to divorce 
the other on payment of a sum of money fixed by the caste — Custom immoral and 
canmt be recognized by the Court. 

BeePLimmlihW ...638 


SEC. 66 — Covenant in the mortgage^deed — Mortgage 

and rent*note void — Claim for compensation based on covenant maintainable. 

Bee Bhacdaei ajtd Nabwababi Teotbes Act (Bom. Act Y of 
1862), SEC. 3 


358 


— — SECS. 134, 137 — Buit against principal and surety — 

Memmal ofprineipal*s name as summons could not he served on him — Suit can 
proceed against surety alone if suit against principal he still in time — Civil 
Pitycedure Code (Act V of 1908), Order IX, Buie 6, Order XXIll, Buie i.] A 
suit was^ brought m 1913 on a promissory note passed in 1912 by defendant 1 
as piincipal and defendant No. 2 as surety. No summons could be served on 
defendant No. 1 : his name was therefore struck out and the suit proceeded 
against defendant No. 2 alone. The lower Court dismissed the suit on the ground 
that as the principal was discharged by an act of the creditor (plaintiif) in having 
his (defendant No. Ps) name stnick out, the surety also was thereby discharged. 

On plaintilE^s application under extraordinary juiisdiction, 

Meld, reversing the decree and remanding the suit, that the mere omission of 
he plaintiff to pursue his suit against one of the defendants with the result that 
that defendant's name was straek oft and the suit dismissed against him under 
Order IX, Eule 6, of the Civil Procedure Code (Act Y of 190Sj id not discharge 
the surety, provided the suit was still in time against the principal. 

Tbio4ici;ae t?. Ba3^cheobeae Eamii , ... .(191^)39 Bom. 62'' 
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CONTRACT ACT {IX OE 1872),'secs* 151 aot X^^-^IdahUU^of 0(mp(im$$ 

for loss^ damage or destruction of goods entrusted to them far carriage. 

See^ktmm 191 

—SECS. 239, lEEtr. (a), 249, 251, 252—01^^0# m 

to transaction being or not being a partnership iramaction. 

See Paetneeship g^l 

CONTRACT INCOMPLETE— D<?cZ(af^<»s?j(3?a tn writing that the declarant unit give 
certain lands as maintenance — Formal agreement not executed’^ Grantor cannot 
be sued on the declaration. 

See Hikdtt Law ggg 

CONTRACT OF MARRIAGE — Procming breach of contract., 

/Sfee Makbiage, CojsfTEACT OP 682 

CONTRACTS BY MEMBERS OF JOINT HINDU FAMILy-X#<»5«7% of the 
joint familg. 

/S'<?e Hindu Law ,,, yig 

CONTRIBUTORIES— — Fstoppel hg conduct after oMainina majoritV'^ 
Winding up of the Company, 

iSee Company $31 

CO-PARCENER — Ancestral moveable property. 

SeeB.im>vL±w 593 

COSTS — Defence of wager. 

See Pakei Adai? Tbansactions 1 

— - — —Taxation — Application by a person for being registered as a shareholder 
in a Company — Indian Companies Act (VI of 1B82J, sec. 2o4 — High Court 
Bules^ Rule ’704—H:igh Court Manual of Circular. Chapter TIIIj\ To regulate 
costs incurred in obtaining an order from the District Couit to register the 
applicant as a shareholder of a Company, recourse must be had to the High 
Couit Manual of Civil Circulars, 1912, Chapter YIII, and not to High Cooii 
Buies (Original Side), Rule 701 framed under section 254 of the Indian Com- 
panies Act (YI of 1882), 

Damodae Mohoual Ginning and Manupactueing Company, Limited 
V. Nagindas Maganlal (1915) 39 Bom. 383 

COURT FEES ACT ( YII OF 1870 ), sec. 7, cl. IY (/) and sec. for 

accounts and administration — Valuation of the suit for purposes of court feesj\ 

In a suit for accounts and administration of the estate by the Couil;, the claim 
was valued at Es. 130 for purposes of court fees and at Rs. 30,00,000, for pui’poses 
of jiuisdiction and pleader's fees. It was contended on behalf of the defendiinta 
that the suit had not been properly valued for purposes of court fees inasmuch 
as the suit was not an administration suit but was in effect a claim by the 
plaintiff for her share in the estate. This contention found favour with the lower. 

Com ts which held that the suit was not for administration and the stamp duty 
Was payable on the value of piaintiE's share in the propeit j which amounted 
to Rs. 67,968-124). 


On appeal to the High Court, 

Meld, that having regard to the statements in the plaint an administmtion suit 
was maintainable and that it could be treated as a suit for account. The phiintiffi 
would, therefore, be at liberty to value it at Es* 130 ^ mg other mm under 
7, iikmo IV (/) «f .the Court Ve« AA .. ■ ' 


aiNlEAL INl>EX. 


. 30|: 

Im tlie event of a decree being passed for a larger amouiit tban tbat ^ covered 
bjtbefees. already paidj the pamtiiK would be precluded Jjy the provisions of 
•• , section 11 of the said Act frojii executjng such decree until fees liable on the 
"■ Irlioie aoioont of the decree had been paid. 

^ Khatija d. Seekh,, Adam Besekaedt • - {1915) S9 Bom. 545 

"';;,p0IIBl‘“BALE *-^T%rnk(Xser a subsequent transf&*ee, 

fSee Tbansfeb of Beopkstv^Aot (IY of 188B), sec. 58 507 

as ta» 

. , ' ^ . See Afpeeeate Coebp 

‘ . ‘cmEDITOB, PETITION BY. 

See COMPA2CY 

■ CBIMINA'L PEOQEi^lTBM CODE (ACT V OF 1898), sec. imsiakments made to 
fotiee during investigafmi — Froof of the slaienmit hg oral de^ositio^i of the 
police officer to mbrnn it is mitde-- Imlia-n Mdldeme Act {I of 1872)^ see, 157 . ] 
During an investigittiou a rdtuess stated to the police that she had seen a boy at 
the scene of murder soon after the oifcnce was committed. When examined 
before the committing Magistrate, she denied the pi'esenco of the boy at the scene 
of the oifeiice. At the tiial before the Court of Bession, she admitted the presence 
of the loy. The stilenjcnt that the witness had made in the ^investigation was 
sought to be proved at the trial by the oral deposition of the police oiilcer to whom 
it was made. The defence objected to this deposition on the ground that it 
offended agidm-t provisions of section 162 of the Ciiininal Procedut'e Code. The 
Sessions Judge overruled the objection and let in the evidence. The accused 
having appealed, 

• that the police officer could be allowed to depose to what the witness had 

stated to him in the investigation, for the purpose of corroborating what she had 
said at the trial 

Emfeboe t’. Ha]sai.irai)bi ...(1911) 89 Bom. 58 

^ ^ — — gKc. 195 (1) (c ) — Scmetion 

to prosceut*: — 3/amI.aidar's ,Conrt — Enquiry into Eeeord of Rights — Mamlak 
dar*s Court is E:..v-.nite Court — Zand Revenue Code {Bombay Act V of 1879), 
Chapter XIL ] A Mamlatdar holding an enquiry relating to Eecord of Bights, 
under Chapter X i r of the Land Bevenue Code (Bombay Act Y of 1879), is a 
Bevenue Court within the meaning of the section 195 (1) (<s) of the Criminal 
Procedure Code (Act Y of 1898). 

Emeeboe «?. Naeatae 0AEPATA ...(1914) 89 Bom, 810 

’• OIJSTOBY OF MINOB — Applkation hygmrdimi. 

. -«Sk^ Ceabduhs A3^D Wards Act (YIII OF 1890), SEC. 25 ... 48$ 

, ; CflJSTOM OF CA8TE — Custom mthormng either spouse to divorce the other on pay* . 

of a sum qf money fixed hy the cmte-^Cmtom immoral and Mnnotoe ■ 

' By ike Court, ' ■ 

' ' HxOTtr L aw , ' ^ 588 

^MAEWAEI MEECHANTS-J'wMtfa^.wi JSTan^i 

’ BeeUGmiBnAM 3oi3t. . - , ‘ , . ,...518 

;;,pMMA^%$r^Me^ponmbUity.of ik^mee to ^makefdi compensation for my damage, 
imommimse^ earned' by him or Fy myom employed by, kim^ 
s ]^0^ge,wketke>r .mm^i in th^.exefouy of the powers granted to ike 
, i^telnioiBiOOT Aoi? (IX ©E-ltlt), sl0r*T4p 10* '■ 


... 886 
... 47 
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:.IMM fm Mro'Agfid • Usmisml of a 

Act (Bom, Act III oi* 1001), sscs* 2, 46 

DEBTS — Dutp of widow to fay her Imshandds debts ei)rn> though fime-harred — 
Widow not hound to fay debts repudiated by her hushaml m Ms life-time, 

T)^Q'EiEi^--Execution~-- Garnishee order — 'Revenue pay able on estate ordered to 'be 
paid into Court — Revenue in future can he ordered to he paid — Civil Procedure 
Code (Act V ofl908)i Order XX f Rule b2^Darhhad kept alive as long as the 
decree remains unsatisfied — Practice and procedure. ] Under a consent decree 
the sum found due was made payable in instalinents ; Mxd the phiintiif was to be 
put in possession of the defendants lands and also to receive the defendants' share 
of the revenues of three inam vilh ges. In the exeoutkm proceeiings under the 
decree in 1894, a consent order was taken wheieby defend .nt hlo. 1 was constituted 
the pkinti;8:'s tenant of the hinds and the revenues of t be villages were to be paid 
to the plaintiff through the Court. The Court then passe l an order to the eji’ect 
that the revenues of the viihiges should be paid by tlie village otucers into Court. 

The payments so made were made over to the piaintLt tiil 1892, when the Court 
struck oil: the application for execution on the grouni that the Court was 
officio for ail purposes of execution as soon as it had put the plaintixl: in possession 
of the lands in 1895 and issued one garnishee order of the same year. The plaintilf 
having appealed : — 

Meldt that the order passed upon the darkhast of 189-1: continued alive and effect- 
ive up to 1912, and would remain in force till the phdntirPs debt was satisfied. 

Fee Cueiam. — Property attached yielding a i‘evenue or producing interest or 
dividends is within the meaning and contempldion of .11 garnishee orders issued 
under Order XXI, Exile 62 of the Civil Procedure Code (Act V of 1908) ; and that 
such interest or dividend becoming due, and therefore in the future, is expressly 
provided for in that rule, and it would follow upon the s-me principle that if an 
estate, yielding a revenue were properly attachable under the same Eule, then 
revenue would be for all the purposes of such .Atachment on the same 

footing as interest or dividend. 

Umabai V. Ameiteao Actant (1914) 39 Bom. 80 

a Paroda Court — Def ndanfs oh/ection io jurisdiction and other 

pleas— 'defendant* s contentions overruled— Decree against defendant — Transfer 
of decree to a British Court for execution — Refusal to .xec ute the decree on the 
ground of nullity — Voluntary submission to the jurisdiction of the Baroda 
Court— ^Execution hy British Court, ] In a suit brought in a Baroda Court, the 
defendant objected to the jurisdiction of the Court to try the suit and also raised 
other pleas. The Court overruled the defendant's contentions and passed a decree 
against him. The decree having been subsequently transferred to a Biitish Oouii ; 
for execution that Court refused to execute it on the ground of its being a nullity* ' 
as the defendant had not voluntaiily submitted to the jurisdiction of Jbha Baroda " 
Court, he having protested against the right of that Court to entertain the suit at 
the earliest oppoitunity. , . 

Seld that, having regard to circumstances, the case was one of voliinfery 
submission to the jurisiiiction of the Baroda Couit as the defendant had raised 
other pleas along with his objection to the jurisdiction of the Court to entertain 
the suit and that the decree passed by that CouA could be executed by a British 

' ■ ; Court. . ‘ , A 

^ " . Parry §* Co* v. Appasmm PUlai (1880) 2 Mad. 407, distii 3 Lghished» ‘ il 

’ ‘ ' Bmmim Pawx % QmmoRAm Kmjf, ■ ' 
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..PECBliE FOB OIVOEOE — 'Fermmefd mamtename-^Award of a ium^ ■ 

JBa^m^nL ' , 

'Bee Ditobce Act, I^BiAisr (I¥ ov 1860), sec, 37 •«. 182 

possession on payment of a certain sum within six months^ 

in default, farfiUure oj the rigid to recover possession — Appeal — Confirmation of 
decree — The term of six months to run from the date of the final decreel] The 
pkiBtiflc brought a suit to recover possession of property as purchaser from defend-- 
ants Nos. 1 — 6 and to redeem the mortg jge of defendant No, 7. The first Court 
having dismissed the suit, the appellate Court on plaintiff's appeal passed a decree 
directing the pkintiif to recover possession on pa 3 ’ment to defendants 1—6 of a 
certain sum within six months from the date of the decree and then to redeem 
defendant No. 7» and on piaintiif ’s failure to pay within six months from the date of 
the decree he should forfeit Ms right to recover possession. All parties being 
dissatisfied with the decree, the plaintiff preferred a second appeal to the High 
Court and the two sets of defendants hied separate sets of cross objections. The 
High Court confirmed the decree and the plaintiff's second appeal and the 
defendants’ cross objections were dismissed^ 

Witliin six months of the date of the High Court's decree the plaintiE deposited* 
in Court the amount piyable bj" him and applied for execution. Defendant No. 7 
contenlel that the plaintiif not having coaiplied with the terms of the decree of 
the first appellate .Court, his right to recover possession in execution was 
forfeited. The lower Courts upheld the defendant's contention and dismissed the 
darkhiist. 

On second appeal by the plain ti^, 

Mddf reversing the decree, that the time for executing a decree nisi for 
possession ran fiom the date of the High Court's decree confirming the decree of 
the lower Courts, for wiuit was to be looked at and interpreted was the decree of the 
final appeilite Court. 

Baja Bhup Indar Bahadur Singh v, Bijai BaJiadtir Singh (1000) L, E. 27 
I, A. 209 and Nanchand v, ¥Uhu {1801) 19 Bom, 258, followed. 

Satwjiji Balajieav t?. Sakhabeau Atmaeamshbt ...(1914) 38 Bom. 175 

-—-—----'ON MOBTGAGE — Execution — Limitation, 

See Lihitatioj? Act (XV oe 1877), ScH, II, Aet. 170 ... W 

— — — UPON COMPBOMISE — Bagment hg instalments — Default — Execution — 

Minontij of Urn legal representatives of ike judgment-creditor — Step-in-aid of 
execution — Execution barred hg the lapse of twelve gears. 

See Civil Peocelube Code (Act V of 1908), sec. 48 ... 256 

DBBD, CONSTBUCTION OF — Simultaneous execution of sale-deed and agreement 
to remnveg — Transaction amounts to mortgage hg conditional sale, 

' to COKSTBCCTIOiy OF DeEB ...110 

jmKKMM AtmiCULTUBISTS' BELIEF ACT^(XYII OF 1879), secs. 3 (w), 10 ' 

AKB 53 — Suit falling under ^ sec, 8 (w) — Decision not appealahle — Meoision by 
, District Jm!gej\ The decision in a suit falling under section 3 (w) of the 
■ Bekkbm Agiicuiturists' Belief Act (XYI I of 1379) is not appealable according to 
, the provisions of section 10 of the Act. Under section 63 of the Act, the District 
Judge alone and not the Subordinate Judge of the First Chiss is authorised, in 
ft base, to pass an order in revision. 

’! , ' fexMAM Moeapfa V, SuBi Kbatooba _ ...(1014) 39 Bom. 165 

* * - - 'n f' -" - --SECS. 12, IS-— 

md mortgages Me mm property bg. ■ the Mmm . ^ 
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to m*paT6ener moHgagees — Suit on suhspqumt mortgage wltlmit reference to 
the prior mortgage — Sahseguent suit on the prior mortgage — Subsequent suit 
barred^ 

See CiYi't PsacEDtJKE Cobb (Act Y op 190S), seo. 11, Exppb. IT, 
Okber II, Eule 2 ... IBS 

DEKKHAN AGEICULTUEISTS’ EELIEF ACT (XYII OF 1879), sec. Id-Mnd^ 
ing on a preliminan; issue whei/ier a partg is an agriculturist — In what cases 
is the finding a preliminary decree* 

See Civil Peocebuee Cobe (Act Y op 1908), secs. 2, 97 422 

. - . .. ■ , M ,, — — g]g0^ 13 — 

gage hg Vatandar — Suit for account and redemption — Adverse possession hg 
mortgagee— Hereditary Offices Act {Bom* Act, III of 1ST4), section o— Mesne 
profits from the date qfsuit^ One Madhnvrao, grandfather of the plaintilf, by a 
deed dated the 15th July 1867 moitg.’ged with possession certain Yatan Inam lands 
to Babaji Anant, an ancestor of tlie defendants. Madhavrao died, 1873, and 
in 1909 plaintiif sued to redeem the mortgage under the provisions of the 
Bekkhan Agriculturists’ Belief Act, 1879. The defendants contended that by 
reason of the provisions of section 5 of the Yatan Act, the mortgage became 
void on the death of Madhavrao and that they had been in possession adversely 
since that date. The Coui*t of lii’st instance disallowed the contention on the 
ground that the moifgagee claimed to hold the property as such and not as owner, 
and after taking accounts passed a decree in favour of the plaintiff awarding 
mesne piofits from the date of suit till possession at Rupees four hundred a year. 

This decree was confirmed by the lower appellate Court. 

On appeal to the High Court, 

^ -SeW, that the mortgagee remained a mortgagee for 'the purpose of the redemp- 
tion siiit, even 'assuming that he had been in possession for more than twelve 
years since the dentil of the original mortgagor. Unless there was some definite 
indication on the part of the person in possession that he would from a certain 
date claim as absolute owner, and not as niortg;^gee, he could only acquire by 
adverse possession the limited interest to which he was entitled at the mortgagors 
death, namely, that of a mortgagee. 

Meld^ further, that mesne profits from the date of suit could not be awarded as 
the enforcement of the provisions of section 13 of the Dekkhan Agriculturists’ 
Belief Act, 1879, placed the mortgagor in a much more favourable position than 
he would be in, if he relied upon the terms of the contract, and no presumption 
could arise that the mortgagee was, apart from the provisions of the Act, not 
entitled to retain possession after the date of the institution of the suit. 

Jantyi v. Janoji (1882) 7 Bom. 185 applied, 

Bamchakbea Yekkajti ISTaik v* Kallo Devji. Deshpanbe . (1915) 39 Bom. 587 

— — — * — ' — s^cs. 13, ISB • ' 

AND 16 — Monetary dealings^ mortgages and promissory notes— Suit for general 
account and redemption — One general account of mortgage and promissory note 
transactions — Mortgages found to he satisfied — Surplus profits under mortgage 
transactiom applied in reduction of the claim on promissory notes — Fro^uion cf 
the Dekhhan Agricnltunsts* Btelief Act (XVIIoflH79J for Uoo different classm 
of suits for account hy agriculturists — Sections 15D and 1$ of the Act—MoT'igage 
account entirely separate from the promissory note account — MoHgagee not 
accountable for surpkis profits under mortgage. tramactionsf\ In a suit for gene- 
ral account under the Dekkhan Agricultmists’ Belief Act (XYII of 1879) and for 
redemption of mortgaged property, the pkinti^ combined his claim for account of 
the moitgage transactions with his claim for an account of moneys lent upon 
promissory notes. In taking an account the Court made up one general account 
of the- mortgage transactions and the ' jpromissoiy note ,kwsactionfi'«<^‘vi|p^ 
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Page 


due to the defendjiut on tlie pi oinlesorj notes* 

JBCeldy thiit the account could not he accepted. 

The Dekkhan Agriculturists* Relief Act (XYII of 1879) has made provision 
foi* two diiferent oksses of “^uits for account by agiicultuiists. Section 15 D of the 
Act relates purelc" and ex •lusively to mortgage transactions. Under that section 
the pi int'if-ngi’icnltuvist liiay have either* a declaration of the amount due oi* he 
may co'ubme a deckratinn of the amount due with a decree for reieiiiption. 
SeAion 16 of the Act ent’tles the pkintilf to sue for a general account of money 
dealings between him and the lender and for a biii'e declaration of the amount due 
without any relief being claimed. Thus the two sect'ons whei-e accounts are 
eontempkto:! shmd on a diiferent footing. Un ler the Act the moitgage account 
must be treated as entirely separate from the promissory note account so that the 
lender mortgagee would ni»t be accountable for surplus profits received by him after 
; ' the dke when the mortgage claims were, satisfied, 

' Jhwo;i'V. ^882) 7 Boin,T85 and MwMckandtcif JB(x>ha Sa>tke v* Janfxrdan 
Afqji (1889) 14 Bom. 19» referred to. 

Basmatoas Hatiakchato 2?. BABA2f *..(1914) 89 Bom, 78 

BEBHGAT VATAhT LAHDS— /or” BarM service --Eesumption of 

Non.'^production of grant — Presimpiion as to right to resume cannot he made — 
MigM of resumption must he proved. 

See Gbaot 68 

BISCBETTOhr Of AFPETJ.ATB COURT m THE COH^TUERATTOH OF EYI- 
HENCE— J??f<?rf^rc7?c^ dndinas of fact of Judge who sees and hears the 

witnesses^ rtde as to — Pro^^ozmcemenf of Trial Jmtge as to credihUUg of witnesses 
not to he set aside on a mere ealcutalion of nrohaMl ities hg Court of Appeal — 
Eelmancg of cross-examination to credit — Trial Jttdgds opinion on evidence 
upheld. 

See AppEnnATi Cotrsf 886 


BISGBETION OF COURT — Admission of petition for winding up of Company, 
See Company 


16 


DISMISS ATi OF A MUNICIPATi OFFICER — 'Suit for Aamages for wrongful 

d^musiA, * 

' Btstbtct MiTYiciPAn Acp (Bombay Aof III o? 1901), sEcsdS, 46 

167 ,,, 800' 

;>iSTiticT Bbputy ooimewn^Authoritf to revise. 

See MamIiAtdaes* Cocbts Act, Bombay (Bom. Act II of 1906), 

SEC. 38 553 

:BlS5raTCT MUNICIPAL ACT (BOM. ACTIII OF 1901), secs. 2, 46 aed 167- 
Memtssalqf a Munio'paT. Offleer^Suit for iaviaqe!^ for leronqfiil dumiesal'} 
When a I', strict Mun^cip'litv exercising the power gVen to it ’by the District 
Manicipil Act (Bom. Act IIT of 1901) or the statutorv niles made wler the Act, 
,'aisrpwge® an officer of the MunicipaPty,' timt is m act .6one or parportang to hare 
been aeae in pursuance of the Act within the meaning of section 167. 

JlTTHidipABifY OF RATiTAatsi V. Vasmdbo Baioiseeea ,..(1916) 89''Bom; 600 
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DITOBCE — OusfoM authorising either spouse to dirorce the other on payment of a 
sum of money fixed by the caste — Custom immoral and cannot he recognized by 
the Court, 

See HmBtr Law 


DIYOROE ACT, INDIAN (lY OF 18C9), secs. 4, 6, 7, 8 ahd 15- 
dissolution of marriage — Jissistant Judge — Jurisdiction, 

See Bombay Civil Couets Act (XIY oe 18C9), sec. 16 


-Decree, for 


136 


■ '■ ■ — ' -—SEC. Zf-^^Deeree for divorce— ^Dermanent 

maintenance — Atcard of a lump sum — Dayment^ In a suit for diroree brouglifc 
by the wife, the District Judge has, under section 37 of the Indian Divorce 
Act (lY of 1869), power to make the order for payment of a lump sum for the 
permanent maintenance of the wife. 

Der Hayward J, .—The plain meaning of the words of section 37 of the 
Indian I dvorce Act (lY of 1869) is that the gross sum of the money should^ be 
^aid absolutely to the wife and that ithe annual sum of money should be limited 
for the period of her life. 

Miss Tatlor v, Charles Bleach ••• (1914) 39 Bom, 182 

Omission to follow profcisions of section 146 of Evidence Aet as to 
using documents to contradict tdtnesses-’ Inferences drawn from documents so 
usedi and basing decision on them to prejudice of tcitnesses. 

See Hindu Law 441 

EJECTMENT, SmT FOE— a 

See Fazendari Tenure ... 818 

ELECTRICITY ACT (IX OF 1910), secs. 14, 19—EesponsihiUty of licensee to make 
full compensation for any dawagct detriment or incon ven ience caused by him or 
by anyone employed by him — Damage, ioheiher caused tn the exercise of the 
poivers granted to the licensee,] A gas comiiay kid a 8-inch main in a street in 
Bombay. Subsequently an electric supply company ciiused cables contained in 
troughing to be laid over this main in such a manner that the main for the distance 
of some 36 feet was rendered inaccessible for the purpose of removing the same 
except by slinging the eiectiic company*s cables, by reason of the position of the 
cables. It was found that the work of laying the cables had not been executed, 
nor must it be deemed to have been executed, to the reasonable satisfaction of the . 
gas company. 

Subsequently the gas company desired to replace their 3-inch main with a 
4-inch main and for this purpose opened ,np tlie street in question, when they 
discovered the position of the cables. On account of the position of these cables 
the gas company were compelled to make a diversion on the route taken by their 
4 -inch main and claimed that the electric supply company should pay the cost 
thereof ; the latter company refused to do so. 

Held, that the damages, if an}", sulTered by the gas compmy were damages 
recoverable under section 19 of the Indian Electricity Act of 1910 as the damage 
alleged lay in the gas co'r pany being depiived of access to its own propeity (the 
main) which was indicted once and for. nil. when tbe electric si^pply compruy 
laid their cables ox^er the main, and that it, was question j, of fact whether such 
damage had been committed. 

Held further, that the gas comprny were not compelled to proceed under 
section 14 of the Act and did not lose their lemedies against the eiectiic supply 
company by reason of their not having availed themselves of the provisions of 
' that section. ' ' . .« ■ ’ ' ’ 


%mrei whetljer a licensee causing only as little damage, detriment and 
inconvenience as may be is liable for damages under section 19 of tbe Indian 
Electricity Act (IX of 1910) 

Ih ’THE MATTEE OE BOMBAY GaS COMBAITY, LtD. AOT BoMBAY Ei.ECT?KIC 

StJFPBY Aim TEAMWAYs^OoMPAjiTY, L5!2>, (1914) 39 Bom, 134 

W^IIlY 0'W'EET)WKV1l 101^-— Extinguishment --Mortgagor passing a raynama to 
mortgagee for the land — Mortgagee executing kabulayat to fay G-mernment 
assessment,} In 1876, tbe plaintift xnoiigagecl tne land in dispute, to^ tbe defend- 
ants ; and in 1879 passed a rajinama relinquishing all bis occupancy rights in tbe 
said land in favour of tbe defendants. The latter at tbe same time gave a comple- 
mentary hahulayat agreeing to pay Government assessment on tbe land. Tbe 
pbiintifi having *sued to redeem the moiigage, 

Seld^ dismissing tbe suit, that tbe rOfjinama and hahulayat effectually extin- 
guished the plaintiff s equity of redemption, 

TE3<rEAJi Naeayais' tr, Gopal Bamchastdea *•* (1914) 39 Bom. 55 

EOTOFFEL — Certified extracts ofMent HoU of ** guit and ground rent ** land — 
Ofiice of Collector of Bombay — Statements therein \as to nature of tenu/re of 
land — Suit hy mortgagee relying on smh extracts and advancing money on 
tiile there disclosed ^against Secretary of State — Act only for daministration 
and collection of revenue — Wo estoffel created in matters of title. 

See Bombay City Lake Beveote Act (Bom. Act II op 1876), 
SECS. 30, 35, 39, 40 664 

ESTOPPEL BY CONDUCT AFTIB ATTAINING MAJOBITY— of the 

ETIDENCE ACT (I OP 1872), sec. &2‘Specific allegations of coercion made in 
4 the plaint — Allegations iisheUened-^JDifferent hind of coercion held prohahle on 
other circumstances and doubts — Finding not secundum allegata et probata. 

See Specipic Beeiep Act {I op 1877), sec. 39;| 149 

SECS. 54, 165 — Melevancy of previous comiction for 

the purpose of determining extent of senteme* 

See Pbactice ... 336 

93, Aim pBOv* (3) — Suit on promissory 

note — Flea of an oral agreement purporting to vary note— Admission in 
pleadings — Admissiofi suhfect to condition — Absence of suhstantire proof of oral 
agreement — Onus of pn*oof^ Although there are cases where it is allowable to 
urge airorni agreement which would have [the 'effect of leaving matters otherwise 
th;in if they had depended on the written agreement alone, the oral agreement must 
be dearly proved, and the onus of doing so is on him who sets it up. 

In a suit on a promissory note dated 23rd December 1907, executed by the 
defendant {appellant) and a firm of H. C, and payable on demand, the defendant 
pleaded that by an oral agreement between the parties his liability on the note 
was to cease on £0th January 1908, a simple acknowledgment by H. 0. being 
then substituted for the note. The plaintiff stated in his plaint that the defendants 
lijibilitj was only to come to an end at the date named provided he had then 
received full security for advances he had made to H. C., which were only 
partially secured. The parties went to trial and were allowed to give evidence, on 
which the Tna! Judge in the High Court taking it as admitted that the defendant*® 
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liability ceased on Both January 1908, and not .accepting . as proved the alle- 
gation of the piaihtiii* as to farther security, decided in favour of the defendant, 
and dismissed the suit. The Appellate Court- reversed that decision holding that 
evidence of the oral agreement was inadmissible under section 92 of the Evidence 
Act (I of 18 W), 

Meld byj.the Judicial Committee that a mere amendment of the pleadings 
would have brought the defendant's .contention within proviso (2) of section 92, 
as being an oral agreement as to which the promissory note “was silent, and 
which was not inconsistent with its terms.’* In that view their Lordships were 
of opinion that it would not be satisfactory to decide against the defendant 
‘ without considering the evidence, and they held that the failure of the piaiiitiif 
to prove his version of the transaction did not necessarily (as held b^^ the Tiial 
Judge) imply that the defendant’s case was thereupon established. The agieement 
alleged by the defendant must be substantively proved, and that had not 
been done. It was permissible for a tribunal to accept part, and reject the rest of 
a witness’ testimony ; but an admission in x^leading cannot be so treated, and if 
it be made subject to a condition it must either be accepted with the condition 
attached, or not accepted at all. An admission, therefore, .that the note was to be 
held as satisfied on bOth January 1903 by a new debt on the part of H. C., provided 
that full securit}'* was found for the whole debt by that date, could not be treated 
as an admission that in any case the promissory note was to be held as satisfied by 
80th January. 

Motabhoy Muma Essabhot V . Mubji Habidas ... (1914) 39 Bom. 899 

ETIDENCE ACT (I OE 1872), sec. 146 — Omusionto follow provisions as to using 
documents to contradict witnesses— ^Inferences drawn from documents so med^ 
and bousing decision on them to prejudice of witnesses. 

See Hirotr Law ... 441 

— gEc> Wl—Broof of the statement hg oral deposition 

of the police officer to whom it is made. 

See Cbimikax Pbocbbxjbe Cobb (Act V of 1898), sec. 162 ... 68 

EXECUTION — Baroda Court decree. 

See Decbee 34 


’•—Decree on mortgage — Limitation, 

See LiMiTA.Tiojsr Aoi (XY of 1877), Son. II, Aet. 179 


... 20 


— ^——Decree upon a compromise — Bagment hg instalments — Default—^ 
Minoritg of the legal representatives of the JudgmenUereditor — Step^in^^aid of 
eaeculion — Mxecution barred by the lapse of twelve gears. 

See Cirxt Pbooebitbe Code (Act T of 1^), sec. 48 266 

pagahle on estate ordered to he paid into Court — Bmenm in 
Jkture com he^ ordered to be paid — Darhhast kept alive as long as the decree 


jktwre can be^ ordered to be paid — Darhhast kept alive as long as the decree 
remoms umoMsfied, 

Decbee -'Sd':/ 

PAZENOj^I TENUEE — Sub4ease by a Fassendar,! The plaints, claiming under 
the original Eazendar, sublet certain land to the defendant’s predecessor. The 
agreement, after reciUng {inter alia) that the sub*tenant took the land on Eazen- 
daii tenure, continued : — 

“ I shall live there till the Wadi remains in your possession. If the Wadi ceases 
to be^ in your possession, and iC the land be re^juired, you are to pay me the 
valfia#on w the saM house whatever the same may come to.- 
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OB fho factst tliat, on tlae tmo constmotion of the lease, the pkinti^ was 
not entitle 1 to eject the defendants. 

The raciiniiig of the word * Fazendari, * when it occurs in a written docu- 
ment e nboldng the contract between the parties, consi lever], and the remarks of 

'Ean'm 3 /m Farmanandas Jivandas ArdeMr Framji iX^M) 39 Bom. 320, 
note, approved. 

Yeshwant Yishnu V. Keshavbao Bhaijti ...(1914) 39 Bom. 316 

FINDING QF^XQU-^GrojindfoT setting aside. 

See Specific Relief Act (I op 1877), sec. 39 149 

. ..... — Q as to interference mith finding of fact of Judge who sees 

and hears the witnesses, 

Afpelxate CouKT ... 386 

FOREIGN COURT DECREE^ Execution bg British Courts, ^ 

' ' ••• 34 

• 

, FOBFEIt0EE---i;ew. • ■ ' ■ 

■’ ,, ’ See Civil Peoceoteb Cons (Act Y op 1908), Osnss XXII, RtTLS 10:., 668 

FRAUD — General allegaiion xelthout specific isstte or plea. 

ilixDc Law ^ ... 441 

FRAUDULENT TRANSFER— the option of the person de- 
frmded. 

See Teanspee op Peopeett Act (IY op 1882), sec. 53 507 

GARNISHEE OJIDER—Eeaenue pagahle on estate ox^dcred to he paid into Court — 
Meeenue in future can he ordered to he paid — Barkhast kept alive as long as the 
decree remains unsatisfied. 

See Decbee 80 

GENERAL CLAUSES ACT, BOMBAY (BOM. ACT I OF 1901), sso. 3— TOe term 
CoUectm* does not include ** District Deputg Collector , " 

See MAaiLATDABs Coitets Act, BoiiSAY (Bom. Act II op 1906) 

... 552 


GOYEBNMENT — Ultra vires order — Limitation. 

See Lim:itation Act (IX of 1908), scH. 1, Aet. 14 


.«« 494 


GOYERNMENT OFFICIALS IN BOMB AY ---Scheme to erect dwelling houses 
ai adegmte rent for the accomodation jf, 

■ RssO'MpTiOj5r j ^ i«» 276 

GRANT — Grant for Barki sexmee — Eesumption of grant — JYon^production of 
grant — Fresumption as to rigid to resume cannot he made — Might of resumption 
must he proved, ] In the Bombay Presidency where Deshgat Yatan lands are 
granted for the performiince of personal services, no presumption can be made that 
the grantor has the option to determine the sei vices and to resume the lands. If a 
grantor takes up that position and claims that as his right, he must show either that 
the terms of the grant give him that right or if the terms of the grant are 
■anknown, that the proved circumstances justify an inference that he has that 
' '■ righfc , , , ' ' ’ 


TeIiIava Sakbjsppa.®* Bhimappa Gieeppa 


...(1914) 39 Bom. 
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GHAEDIAH — AppUcatimt hp, 

See Guaedians anb Wakds Act (Till of 1890), sec, 25 488 

GUABDIAHS AND WABDS ACT(TIIIOF 1390), sec. 2o-Cmiodp of minor— 

App lication hp guardian— Guardian need not he a ceHificated guardian A An 
application under section 25 of the Guardians and Wards Act (Till of 1890) for the 
custody of a minor can bo made by a guardian, who need not be a ceitidcated 
guardian, 

Dayabhai BAGHXTifATHBAs Bai pAKVATi ••♦(1915) 89 Bom. 488 

GUJABAT TALUQ DABS’ ACT (BOM, ACT YI OF of lessees from 

Bombay Govern ment, 

Kasbatis ... 625 

HEBEDITABY OFFICES ACT (BOM. ACT III^OF 1874), B.- Mortgage hp 

Vatandar — Suit for account and redemption — Adverse possession hg mortgagee — 
JDekkhan Agriculturists* Relief Act (XFII of 1879) ^ section IB— Mesne profits 
from the date of suitl\ One Madhavrao, grandfather of the pMntiif, by a deed 
dated the 15th July 1367, mortgaged with . possession certain Yatan Inam lands 
toBabaji Anant, an ancestor of the defendants. Madhavrao died, 1873, and 
■ in 1909 plaintifl: sued to redeem the niortg :ge under the inovisions of the 
Dckkhan Agriculturists’ Belief Act, 1879. The defendants contended that by 
reason of the provisions of section 5 of the Yatan Act, the mortg.ige became void 
on the death of Madhavrao and that they had been in jiossession adversely since 
that date. The Couit of fii'st instance disallowed the contention on the ground 
that the moitgagee claimed to hold the property as such and not as owner, and after 
taking accounts passed a decree in favour of the pkintid: awarding mesne profits 
from the date of suit till po.ssession at rupees foiu* hundred a year. This decree 
was confirmed by the lower a]ipeiiato Comt. 

On appeal to the High Coui’t, 

Meldi that the mortgiigee remained a mortgagee for the purpose of the 
redemption suit, even assuming thfit he had been in possession for more than 
twelve 3 ’ears since the death of the original moitgjgor. Unless there was some 
definite indication on the part of the person in possession that he would from a 
certain date claim as absolute owner, and not as mortgagee, he could only acquire 
by adverse possession the limited interest to which he was entitled at the mortga* 
gor's death, namely, that of a mortgagee, 

Meldf further, that mesne profits from the date of suit could not be awarded 
as tbo enforcement of the provisions of section 13 of the Dekkhan Agriculturists* 
Belief Act, 1879, placed the mortgagor in a much more favourable position than 
he would be in if he relied upon the terms of the contract, and no presumption 
could arise that the mortgagee was, apart from the provisions of the Act, not 
entitled to retain possession after the date of the institution of the suit, 

Janoji V. Janoji (1882) 7 Bom. 185, appKed, 

Bamchatoba YmKxn Naik v. Kallo Devjti Desheatob .,.(1915) 39 Bom.687 

HIGH COUBT — Single Judge sitting on the Original Side oftheBRgh Oomt — Power 
to stag suit pending before a Subordinate Judges Court in the mofussih 

See High Gouets Act (2^ & 25 Yict, c, 104), secs. 2, 9 aot 18 ... 604 

HIGH COUBT MANUAL OF CIYIL CIBCULABS, OHAFTEB Ylll— Application 
hg a person for being registered as a shareholder in a Compang — Taxation. 

I See Costs ■ - ■ ' '■ ■ ... 383 


aw,,:,; GlHlRAIi. imM%. 

HIGH COIJBT BUIilS, APPELLATE SIDE, BULES 1 and ^Single Judge 
dUing o% the Original Side of the JETigh Oourl-^JPower to stay suit pending 
before a Subordinate Judgds Court in the mofussiL 

See High Cdhets Aco? (24 & 25, Yict, o. lOi), secs. 2, 9 and 18 604 

OBIGINAL SIi )E, BULE mSingle Judge sitting on the 

GHginid Side of the High Court— Homer to stay suit pending before a ^uhordi- 
note Judge^s Court in the mofassil. 

See High Cottbts Act (24 & 25 Yiot. c. 104), secs. 2, 9 and 18 ... 604 

— — — .■ ■« M — _-]8,'gx,E ^(y^—Applieation by a person for 

being registered as a shan'eholder in a CompoMy— Taxation* 

'I ■ ,, ’Costs ^ 

high COUBTS act (24 k 25 Yict. c. 104), secs. 2, 9 and 1%— Amended Letters 
Hatent, eiauses 11 and ‘M^High Court Rules ^ Original Side* Rule 62--- High 
Court Rules, Appellate Side, Rules 1 and 6— Single Judge sitting on the Origin 
nal Side of the High Court — Fomer to stay suit pending before a Subordinate 
Judges Court in the mofiissill\ It is not competent to a single Judge of the 
Botabay Higb. Court, exercising the ordinary original civil jurisdiction of the Court, 
to stay’ the heaving of a suit pending for trial in a Subordinate Judge's Court in the 
mofussil, unless authorised so to do bj' rules. 

Macdeod J.— A single Judge sitting on the Original Side of the High 
Court is competent to restrain the parties in a suit before him from proceeding 
with a suit in a Sub- Judge’s Couit in the mofussil, and so in eftect stay the 

K^atan Yithad Samant V* Jankibai (1915) 39 Bom.604 

HIH DU LAW — Adoption— Effect of imalid adoption — Invalidly adopted son not 
entitled to maintenance — Declaration in writing that the declaramt will give 
ceHmn lands as maintenance— Formal agreement not executed — Grantor cannot 

< he su^ m the declaration — Incomplete contractl\ Under Hindu Law, a boy whose 
adoption has been found to be invalid has no right to be maintained out of the 
Bsti^ of the adopted family. 

The pkintiif, claiming to be the adopted son of the late Thakor of Mehelol, applied 
to obtain certain lands from the estate by way of maintenance, to the Collector who 
was in charge of the estate. The Collector persuaded the present Thakor (defend- 
ant) to settle the mattex*. Accordingly, the defendant made a declaration in wilting 
that he would ^ve the Kankanpur wanta by way of maintenance to the plaintiS 
and his direct lineal heirs. The defendant did not execute any formal deed to convey 
the lands. The plaintiff sued to recover the Kankanpur wanta from the defendant 
■on the-strei^h of the declaration 

* ^ Held, that the defendant was not bound by the declaration, which marked only 

a stage in the negotiations, which, unless completed, could he broken off at any 
time by either side. . ^ 

. Daleatsingh 0 . Eaisingji ,,, (1915) 39 Bom.SSS 

Adoption— Half hr other — Mitahshara^ The adoption of a Half- - 
brother is not invalid under Hindu Law. 

lyy , GaiIitan Badhbishka o. Kashinath Kaeayan .. (1916) 89 Bom.410 

[I'fpy'l '’“I"; ' ^ ^ , ■ , ♦ 

, Adoption — Validity of adoption — Non-performance of ceremony of 

, datta Hinnam — Will giving power to widow to adopt with consent oftrmtees where ' 
me declines to act — Omission to follow provisions of section Mo of Evidence Act 
S&cuMents to con^adict wUnssses—Irferences^ dra^w^ftom docwmenls 
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so used, and hosing deddon on them to prejudice of witnesses — General allegations 
of undue injlnenee and fraud without Sjoeeife issues or;pleas*] On this appeal, 
their Lordships of the Judicial Committee, in a suit to establish the yaliMityof 
an adoption, Meld, (reversing the decision of the High Court) that on the evidence 
and under the circumstances of the case the adoption was valid. 

Where the boy to he adopted is of the same gotra as the adoptive father the 
perfoimance of the ceremony of datta homam is not essential to the validity of the 
adoption among Maratha Brahmins in Bombay. 

Yalubai v, Gomnd Kaslimath (1899) 24 Bom. 218 approved, as being based 
not on the particular degree of relationship, but upon the broad ground of the 
identity of gotra, 

A Hindu testator by his will appointed five trustees of his propeity and gave 
power to his widow to adopt a son with their consent and advice ; and one of 
the trustees declined to act, Meld that the consent of the declining tmstee was 
not necessary, and the adoption made with the consent of the other four trustees 
was valid. 

It is a general, salutary, and intelligible rule, and one substantially embodied 
in section 145 of the Evidence. Act (I of 1872) that if a witness is nnder 
cross-examination on oath, he should be given the opportunity, if documents 
are to be used against him, to tender his explanation and clear up the particular 
point of ambiguity or dispute: and the duty of enforcing such a rule is clear, 
especially where a witness' reputation or character is '*at stake. In this case, 
where the general principle of this rule and the specific provisions section 145 
had not been followed, but documents had been nsed for the purpose of 
contradicting witnesses without calling their attention to the portions of the 
documents so used, their Lordships were of opinion that the decision of the High 
Court on the evidence amounted to an inferential verdict of perjury agajnst the 
witnesses which was not justified. 

Semhle *. Where coercion, undue influence, fraud and misrepresentation are set 
up as rendering a transaction invalid, each one should be specifically pleaded, and a 
definite issue upon it settled. In attacking an adoption an issue, “ whether tho 
plaintifE is a vulidiy adopted son," is not one on which any of the above grounds 
should be permitted to be raised by general allegationa. 

Wallingford v. Mutual Soeietg (1880) 5 App, Cas. 685 per Lord Selborne i 
and Gtmga Narain Grufta v. Tiluchram Chowdhry (1888) 15 Cal. 55B : L. B. 

15 I, A, 119 referred to as to the defence of fraud. 

Bal Gan-gadhab Tilak n. Shriitivas Pakoit ..(1915) 39 Bom. 41! 

HIHBIJ LAW — Ancestral moveahle property — Will— 'Bequest — Bequest hy Oo* 
parcener^ One Pandhaiinath Bamchandra, a Hindu testator made a will by which 
Le directed that Bs. 2,001 should- be paid to erich of his three daughters out of the 
ancestral moveable property. He died leaving a son surviving him. In a suit by 
one of the uiughters to recover the amount of the legacy from the estate of. tlie 
testator, ' ’ • . „ ' ,i, h'. "? 

Meld, that the legacies were directed to be paid by the testator out of property 
which he had no power to dispose of by will, " ^ . 

Vitla Buttenr, Yamenamma (1874) 8 Mad. H, C. B. 6, followed. Manmamt- 
apa V. Ji^uhai (1900) 24 Bom. 547, distinguished and Bachoo v, Mankorehai 
(1904) 29 Bom. 51 and (1907) 31 Bom. 373, distinguished. 

Pabvatibat r, Bhagwajsjt Yishwaha!eh Pathak ...(1915) 39 Bom. 593 

Aneestral property — Will — Prolate — Payment of full prolate duty. 

See Jojjra Hitott 2^5 
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HINDU liAM-^Dehts — Wtdm — Duty ofmdom to pa^ her hmhand*s debts even 
though time-harred---Widow not hmnd to pag debts re^gudiated hg her husband 
in Ms life time^ Under Hindu Law, a widow is under a pious obligation to pay lier 
deceased husband's debts, even though they may be time -barred ; but she is not 
bound to pay debts which her deceased husband had repudiated before Ms death. 

BHAoWAf Bhaskab NivEATTi Sakhabah ',...(1914) 39 Bom. 113 

-««* ^- —^] }issolntion of marriage — Custom of caste — Custom authorising either 

spouse to divorce the other on pagment of a sunt of moneg fixed bg the caste— ^ 
Custom immoral and cannot be recognised hg the Court — Indian Contract Act 
{IX of 1872), section 23.] A custom, stated to exist aiiiong Hindus of the 
Fakhali caste by which the marriage tie can be dissolved by either husband or 
wife agdnst the wish of the divorced party, the sole condition attached being the 
payment of a sum of money fixed by the caste, cannot be recognised by the 
Court. It must be regarded as immoral or opposed to^ public policy witliin the 
meaning of section 23 of the Indian Contract Act (IX of 1872) and is equally 
repugu^t to Hindu Law, which regards the marriage tie as so sacred that the 
possibility of divorce on the best ox grounds is permitted only as a reluctant 
, ' coHicesaion, 

Eeg. r. Karsan G-oJa and Beg. r. Bai Bupa (1864) 2 Bom. H. C. E. 124, 
Mowed. 

Heshav Hahoovan Bai Gaoti ...(1^1^) 

— Joint Hindu familg and joint famllg business — Contracts hg 

a. certain members of the family for the benefit of the familg — Managing 'members 
K , —Ziabilitg of the joint familg for contracts entered into b?/ managing members,^] 

A joint Hindu family ftm nmst be regarded like any other joint family asset if it 
in £actJ)eIoiigs to the joint family. 

If a business be earned on by the members of a joint Hindu family for the 
benefit of the entire family and there are members of the family nrho do not 
actively participate in the "conduct of the business, paitieularly if such business 
has been originally established to the detriment of the family property and handed 
down hereditarily, then the resultant liability of ail the members of the family 
would be referable to the notion of managership by one or more members for the 
benefit of the rest in the usual sense in which the relations of the manager and 
other members of the family have often been accepted and defined in all the Courts 
and the liability of those members of the family not actively engaged in the 
conduct of the business would probably be restricted to the share of each such 
member in the joint Hindu family property. 

In a case where 'one or more members of a joint Hindu family start a business 
of their own not at the expense of the joint Hindu family nor with the 
intention of sharing its profits and losses with the other members, the position 
of the members so carrying on a joint family business and their liabilities to 
the other members have to be regulated to the extent to which tl^^onduct of 
such a firm and the resulting profits fall within the legal i0^pxi of self 
acquisition. „ 

JoHABMAi Ladhoobam V. Cheteam Habtshto ...(1915) 89 Bom. 715 

?•/; ' ’ ' , . . . . ; 

— MUaJcshara—Ba^dition bg grandso7is — Paternal ste]>grand mother 

mtUled to a sharel] According to the Mitakshara, the pftenml step-gianJroother 
is entitled to a share in the family estate when it is partitioned a:mong her 

^ ‘ ‘ _ 
• ' ", j'TtTKix, .Bambei^ n . Peahxao Eamebishka , (1915) 39 Bom. 373 - 

Ch. XJ, . see... M. Oil, 

serim'qf 
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Brothef^s widow nearer ^eir.] The widow of a brother of the deceased is, as a 
m 2 >lnda, a nearer heir of the deceased than his paternal nncle^s sons. 

Basatoavda Vs Basamavda ...(1914) 39 Bom.87 

HIHDIT LAW — 3fUahsliarai chaps II 9 seCs 8 , para, 2 — Claim hy flaintiff 
as BUrai Chela to recover the property of a deceased Bairagi — Claim not 
mamtainable on the ground of custom and Ehidu Law — Bairagis—Sanyasis 
— Hermit, ascetic, student in theology — Heirs — Preceptor, virtuous pupil and 
spiritual brother in reverse order^ 'The plaintiff ckiming as Pitrai Chela of a 
deceased Bairagi sued to recover the property of the deceased. 

Held, dismissing the suit, that both on the ground of custom and on the , 
ground of Hindu Law the plaintiff had failed to make out his case. 

The declared heir of a Sanyasi under the Mitakshara is a virtuous pupil. 

According to the Mitakshara, chap. II, section 8, para. 2, the heirs of the 
property of a hermit, of an ascetic and of a student in theology are the preceptor, 
the virtuous pupil and the spiritual brother belonging to the same hermitage in the 
inverse order, 

Quoere, whether Bairagis can be classed as Sanyasis because the order of Bairagis 
is not confined to the members of the twice bom castes. 


Rambas Gop abbas Vs Baibevbasji Kattshaxyabas ji 


(1914) 39 Bom.168 


— P artition — Property to he partitioned should he tahen as existing 

at the date of the suit — Shares ta Jcen away hy some of the co^parceners before the 
suit not to he taken into account^ The plaintiff, as repi’esenting one bi^anch of the 
family, sued the defendants who represented the other two branches, to recover by 
partition his share in the property which he alleged wm one-third. The pkintifE 
had two brothers, one of whom had separated from the family by receiving ms share 
(which then was l/12th) some years before the suit. The defendants contended 
that the 1112 th share should go in reduction of the plaintiff’s share at the partition, 
that is, he wa.s entitled to 1/3 minus l/12=|th share. The lower Court having 
awai*ded a Jrd share to the plaintiff, some of the defendants appealed : — 

Held, the share to which the plaintiff was entitled in the family property was ^ 
|rd and not |th, for partition should be made rebus sic stantibus as cm the date 
of the, suit. 




PSAKJIVAITBAS ShIVXAB V. ICHHASAM 


... (1915) 39 Bom.734 


HUKDI SHAH JOG — Payment to the Shah-~-Fraudulent Huniv^Buty of Shah to 
trace the irdwer^Payment of Hundi not as Shah hut as indorsee for collection of 
the Hundi— Custom of Ifarwa A merchants — In case of fraud, notice, when to he 
On the 10t.h Jnne-1912,the .defendants presentedio the pMntiff, 
for payme^a,.|iundi for B.S. 3,000 puiporting to be drawn by one R in ‘•favnnt. 
of M on ^^^kintiff payable at^ sight to a Shah^ The plaintiff haying tad ,■ 
advice re;^wng the said hundf‘‘ refused to pay the said sum 
the next dat the plaintiff received a letter purpoiting to be wiitten by B from 
Harpalpur, taclosing a radway receipt for 800 bags of linseed, stat^. to, have 
been consigned by B from' Banipur Station, and asking the plaintiff to sell the . 
goorhs and in the meantiire to accept and pay on presentment two hundk, each , 
for, Bs, 3,000, drawn by B. in favour of M on the plaintiff, payable at, sight to a 
Shah. The some day the plaintiff hr^deA over the said railway tyeeipt to one, 
.K and received payraett of Bs. 5,600. plaintiff ttewp'on patd 
together with one "'days interest to the defendants in. respect of the hundi which 
: bad been presented by the delendsnts to the plaintiff on ^ the previous da^^s 
aforesaid and which, was one of the hnndis mentioned in the letter. The 

Vi’ 
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goods referred to in tlie railway receipt never arrived and K returned tKe »<said 
receipt to the plaintiff and was repaid the sum of Es. 5,600, On inquiries being 
instituted it was found that no such person as E existed and that the hundi and 
the railway receipt were forged. The plaintiff sued to recover the money from 
the defendants relying on the custom prevailing among Marwari Merchants that 
the Shah who obtained payment of a Shah J og hundi was, in the event of the 
huTidi turning out to be a false, fraudulent, stolen, or forged hundi, bound to 
refund the amount of the hundi with interest unless he “ traced it "to its source, 

e., produced the actual drawer or the person who committocl the fraud. 

MeMf (1) that the defendants had been paid not as Shah but as indorsee for 
collection of a hundi purporting ^to be drawn against the security of a railway 

rtoipt, , , , , . ■ 

(2) Assuming that there might be a liability imposed on the defendants by 
reason of the payment, to refund or to trace, the hundi to its source, this would 
Only be the case provided notice was given within reasonable time of the dis- 
covery of the forgery, th?!,t is, provided the plaintiff lost no time in making this 
communication and claiming the refund, 

(3) That the hundi had been *Hraced to its source’^ within the meaning of 
the Marwari Association Eules before the defendants received information of 
the fraud. 


E, B. SetHKA V. JWAnAPKASAp GrATAPSASAB 

W[J'RT’---Performance of eije-operatioTi with ordinary scusors — 
pr^a^xtions — partial loss of ey O'* sighf 

Bee f-ETsxL Code (Act XLT of 1860), secs. 337, 338 

J S |l JiOBAIi — Omtom of easte. 
v:;"- , , , Hiishdu Law 


(1914) 39 Bom.513 
Negleot of ordinary 

... 523 

... 638 


IHAMDAE — BvM hy an Inamdar against a KJiatedar for recovery of sums^-^Dues— 

Bnit not cognimhle hy a Small Cause Court — Set-off claimed in a capacity 
different from that in suit, not allowable^ 

Bee Proviivcial Small Cause Courts Act (IX of 1887), Sen. II, 

'y, '■ Art. 13 ^ ... i3i 

IHSOLYENCy — Mortgagor s petition for declaration of insolvency — Opposition hy 
.mortgagee fudgmeni-ereditor — Btep-in^aid of execution— Limitation, 


Bee Limitation Act (XY of 1877), Sen. II, Art. 179 
Bimiml of the cause of action. 


20 


568 


See Civil Procedo-re Code (Act Y of 1908), Order XXII, Eule 10.- 
-WSTALMEHTS — Defatdt in payment, ' \ 

Bee Civil Procedure Code (Act Y of 1903), sec. 48 ... 256 

'j^ptNT F AMILT BIJStNSSS -— of the joint family for contracts ‘ 

y . into hy ma raffing memhers, 

Hindu Law ' • ■' y " ‘ .. 715 

FAMILT— property--- Will’-'F.rohaie—Fayment of full 
prohateduty,} In a case where’ there :was admittedly a joint Hindu family 
;; consisting of a father and a minor son,;the father made a will in effect bequeathing 

B the whole propeitj to his minor son. It was not disputed that the property covered"^' 
hj the will was Joint family propei'ty. The executors contended that the deceased. 
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testator had no beneficial interest in any puis of the propai-tj demised, and therefore 
they were exein|>tel from the piyment of any probate duty": — 

Held, that where the matter in question was probate, the pivt'es eduming under 
the will caul I net ga behinl its terms, or cdaim any 0 .i:e:npti ni wa is:aerer upan 
allegithms utterl'/ iiumsistent nat only with the fact of the will itself, but anth 
the exp ‘ess state neats male therein and that the executors must pay full jarobate 
duty upon the will. 

GoUeotor of Kaira v. Olmnilal (190 1) 29 Bom. 161, distinguished. 

KisHiNiTH Paeshaeam: V, Gouravabai ...(1914) 39 Bom. 215 

JOIHT HIN^DIJ FAMILY — Qyiitmeta hy certiiin members of the family for the 
benefit of the family '—Mm vy in j members— Liability of the joint family for 
contracts entered info by ma^iaging members^ 

See Hindu Law ?15 

JOINT YENTCJRE, AGREEMENT FOR — Liability of co^adventnres against tohom 
there is no document of debt binding on itsface^ 

/S'ee Partnership 361 


JUDGE — Single Judge sitting on the original side of the High Court — IBow&rto 
stay suit pending before a Subordinate Jwlge^s Court in the mofusslL 

' See High Courts Act (21 <& 25 Viot. oh. 101) secs, 2, 9 and 13 604 

JURISDICTION — Potoers of Assistant Judge to decide a suit under the Indian 
Divorce Act {IV of 1869), 

See Bombay Oivii, Courts Act (XIY of 1869), sec. 16 136 , 


- —Single Judge sitting on the Original Side of the High Court-^ 

Power to stay suit pending before a Subordinate Judgds Court in the. mafussil. 
See Hioh Courts Act (21 <fe 25 Yict. c. 101), secs. 2, 9 and 13 


604 


,Smt in a Baroda Court 

other pleas — Defendanfs contention 


-Defendants objection toj urisdiction and 
overruled — Decree against defendant — ^ 
Transfer of decree to a British Court for execution — Refusal to execute the decree 
on the ground of nullity — Voluntary submission to the jurisdiction of the Bcuroda 
Court — Execution by British Court, 

Decree S4 

KASBATIS — History and status of Kasbatis in Crujrat — Ahmedahad Talugdwri >. 
Act {Bombay Act VI of 1862) — Gujarat Talugdars Act {Bombay Act VI - 
of 1888) — Bombay^ Land Revenue Code [Bombay Act V of 1879), secs, 68, 73 — 
Rights of Kasbatis after cession to and annexation by British Government — 
Rights of Lessees from Bombay Government — Onus of proof on claimant of 
rights of permanent tenure — Lease implies m obligation to renew at end of 
term— 'Obligation to give up possession at end of lease,] In this case their Lord- 
ships of the Judicial Committee held (i*eversing the Judgments of the Courts , 
below) that the respondent, the descendant of a family of Kasbatis who were in pos- ; 
session of a village called Charodi in the District of Ahmedahad in Gujemt at the date 
of the cession . of that district by the Peishwa to the British Government,,, and -.whose \ 
preclecessors-in-title held thereafter under leases from the Govern ment, were mere 
lessees of the Government of Bombay, bound to give up, at the end of each teVm 
of lease, possession of the village, and were never legally entitled as each lea^ 
terminated to have a new lease granted to the last lessee or representative, and 
therefore never acquired permanent possession .of the village* 

The only legal enforceable right the Elasbaias could have as against the BiiMsh 
GipveTnmeot were those, and those only which that Government by a^aemenfc 
0 ;^tf©ss ot implied, or by legislation chose^to confer upon thein,- i 
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wMcli they stood to tlieir native sovereign, and the consideration of the existence, 
natnre, and extent of their rights before the cession were only relevant matters for 
the purpose of determining whether and to what extent the British Sovereign had 
recogiiisel their ante-cession rights, and had elected or agreed to be bound by them. 
The burden of proving that they had any such rights which the Bombay Govern- 
ment consented to their continuing to enjoy rested upon the respondent. 

The principle laid down in The Secretary of State in Qonncil of ^ India v. 
Kamachee Boye Sahaba (1859) 7 Moor. L A. 476 and (7oo^ v. [ 1899 ] 

A.a572,fonowed. 

The just and reasonable inferences to be drawn from the evidence were that the 
respondent had failed to discharge the onus on her ; that the Bombay Government 
hal never by agreement, express or implied, conferred upon her or any of her 
. ancestors the proprietary rights in, or ownership of, the village claimed by her ; 
they never conferred upon any of the lessees of the village a legal right to insist, 
at the termination of the lease, upon a new lease being gmnted; they were never 
under a legal obligation to grant any lease of the village, and the granting or 
withholding of a lease rested solely in their discretion. 

The mere repetition of acts of grace by the Government could not per se create a 
legal right to their continaance. 

a lease for a term does not import any right to a renewal of it; 
on the contrary it prima facie impHes that the lessee^s right to the premises ends 
with the term. 

There was no analogy between holdings of the Grassias and the Ensbatis ; they 
and the Mewassies were clearly distinguishable froin the Kasbatis, The Ahmeda- 
bad Taluqdars Act {Bombay Act VI of 1862) did not apply to Ksbati lessees. 
They never were Alimedabad Taluqdars in the true sense ; they did not lose their 
ancient rights of ownership of land by taking leases as did the Grassks and there- 
fore did not suh'er the injustice which the statute was designed to remedy. 

The effect of sections 68 and 73 of the Bombay Land Eevenue Code (Bombay 
Act Y of 1879) read with the Gujarat Taluqdars’ Act (Bombay Act YI of 1888) 
is that a lessee whether a tme Taluqdar, or a Thakur, Mewassie, Kasbati, or ISfaik, 
is; bound by the terms of his lease, one term of which is that he shall only occupy 
for the term of years for which a lease for years is granted, and prima facie 
no longer, 

Sbcbbtabt op State fob Imix v, Bai Eajtbai ...(1915) 39 Bom. i 


LACHES— case of frauds notice^ mken to he given* 
See Shah Jog 


... 513 


LAHB EEYENOE ACT, BOMBAY CITY (BOM. ACT II OF 1876), secs. 80, 36, 

S9, 40 — Certified cictraets of Bent Boll of^^guit and ground rent** land. 

See Bombay City Lahb Bbveote Act (Bom, Act II op 1876), secs. 80 

35, 39, 40. 664 

LAlSfB BEYENUE CODE, BOMBAY (BOM. ACT Y OF 1879), sec. 10--District 
Deputy Collectors mdhority to revise the Mamlatdars order passed under the 
Mamlatdars* Courts Act* 

, Bee Cohets Act, Bombay (Bom, Act H 

^ SEC, 23 ,*,662 


-SECS, *'66, 66— 


Possession oflmd as owner for fifty years — User of land as graveyard and also 
I as tinker depot-^Order by Gmernmend for discontinuing tlm user as timber depot 
, —^Order ultra rird&--£imitwtiQn Act ( JX of 1908 ), scL i. Art. M,J 

: , The plaintiffs were in possession of the land in dispute as owners ever since 1860 

and used a portion of it as a graveyard, and on another portion of it they built a 
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slied which was used as a timber shop. In 1871, Government assessed the land and 
entered it in the Revenue Registers as ** Govemmeiit waste land*” The plaintijBEs 
paid no aspssment on the laud. In 1908, the District Deputy Collector passed 
an order directing the Mamlatdar to “cause the building and the wood to be 
removed forthwith from the said land.” This order was finally confirmed by 
the Commissioner on the 24ith Ajpdl 1909, The plaintifEs filed the present suits on 
the 2ncl February 1910, to obtain a declaration that they were absolute owners 
of the land, to have set aside the order of 1909, and to get a permanent injunction, 
restraining Government from disturbing the piaintiifs in their possession of the 
land. The lower Court dismissed the suits holding that the plaintiffs were not 
absolute owners but occupants only, and that the suits were barred under • 
Article 14 of the first schedule to the Limitation Act, 1908. The plaintiffs 
having appealed ; — 

Meld, that as the knd in dispute was not used for the purpose of agriculture, 
neither section 65 nor section 66 of the Land Revenue Code (Bom. Act Y of 1879) 
applied to the case, and the orders passed by the Revenue Authorities to evict the 
plaintiffs were ultra vires, 

RAstrLJEHAjr Hamabkhak v, Secbetaey of St ate fob Ikdia. . . (1916) 39 Bom. 494 

LAIST) REVENUE CODE, BOMBAY (BOM. ACT Y OF 1879), secs. 68, 73- 
Mights of lessees from Bombay Government, 

See Kasbatis ... 

^ . 

Mamlatdar holding an enquiry into Mecord of Mights-^Mamlatdar*s OotiH is 
Mevenue Court, 

See Cbimikal Pbocedtjbe Cobe (Act Y of 1898), sec. 195 (1) (c) ... 310 

LANDLORD AN D TENANT — Suh^lease hy a Faxmda^, 

See Fazetoabi Tenttbe 


LEASE — Construction of 

See Resumption 


31#, 


m 


— — •■‘Lessee agreeing to fay annual rent flus Government assessment — Whether 

rent includes assessment for fwrfoses of stamp duty. 

See Stamp Act (II of 1899), sec. 59, Sch. I, Abt. 85, cb. (a), 
suB-cn. (iii) 

—-—“FORFEITURE OF — Insolvency of a defendant — Survival of the came qf 
action. 

See Civil Fbocebube Cobe (Act Y of 1908), Obbbb XXn, Bulb 10*.. 

LESSEES FROM BOMBAY GOVERNMENT, EIGHTS 0¥’-Icase implies no 
obligation to renew at end of term — Obligation to give up possession cd end of 
lease, ^ 

,^ee^,.KASBATis .... , . * „ , , , ‘ 

LIMITATION — Decree for possession on payment of a certain sumwUhin 

in default, forfeiture of the right to recover possession^- Appeal — Confirrh^i^ 
of decree — The term of six months to run from the date of the final decree. 

See D’BCui&'E nisi , • ^ ‘ 

"Dismissal of a Municipal Officer-Smt for damages f 


dismissal. 


' . 4^- 1 ^ 


See Distbict Municipal Act (Bom. Act III of, 1901), secs. % 46 

_ -«»0 
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See Limitatioi? Aod (£X 03? 1908), sec. 10, ScH. 1, Aets, 14, 120 572 

^IMITATION ACT {TV OF 1877), Sch. II, Art, l79—Limitatio7v Aci {IX of 
; 1908), Schedule J, Article lS2--€ml Frocedure Code {Act XIV of 1882), 

sections B51 and 357— Decree on mortijage— ‘Application for execution— Mortga- 
gor s petition for declaration of insol^^.ncy — Opposition by mortgagee judgment- 
creditor— Step'in^aid of exemdion— Limitations An application by mortgagee 
jn^igm'int-creclitor in execation of his decree, opposing the insolrency proceeding 
of the mortgagor judgment -debtor, is a step-in-aid of execution under Aitiele 179, 

' Schedule It of the Limitation Act {TV of 1877), and Article 182, Schedule I- of the 
,, Mmitatloii Act (IX of 1908). 

Laxmieam L \ELUBH.ii tj. Baeashakeae Yenieam ...(1914) 39 Bom. 20 

-(IX OF 1908), SEC. 10, SCH. 1, Arts. 14, 12^2- Deposit— Order of 


the Collector refusing payment vested in irtist—SpcciJic ptirpjose —No bar of time 
for Tecmeryj\ lu 1835, 0, an ancestor of the pLiintiifs, had his immoveable propertr?- 
sold to satisfy his debt by the then Maharaja of Satara. Out of the sale-proceeds 
the debt was paid olf and the balance of Bs. 1,793-0-5 was credited in the Govem- 
, meht Treasury in t;>e name of 0. Subsequently when the Satara Principality 
ceased in tb.c ear 18-18 the said amount came to be credited in 0's name in the 
British Treasury. In 1859 O’s descendants applied to the British Government 
for a refund of the amount Avhen it was ordered that the amount be refunded 
. after production of heirsliip certificate by the ap|>Iicaiits and the order was com- 
municated to the then applicants, . Subsequently for a number of years there 
were litigations in Civil Court between C's descenia’nts anl the purchasers of 
C's property as regards the validity of sale. Ultimately in 19 J6, M. the father 
of the plaint’di's, made an application to the District Court for a certificate of 
heriship and an' order for the issue of a certificate was passed on the 23rd 
,, March 1907. M then made an application on Ifith October 1907 to the Collector 
of Satara requesting for a refund of the amount of Bs. 1,793-0-5 standing credited 
in O's name. This application was decided against the pluinttfs by the 
Collector on 6th March 1911, The plaintiifs then appealed to the Commissioner and 
the appeal was rejected on 17th J uly 1911. A further appeal to the Government met 
with a similar fate. PLdntiiEs, therefore, on loth June 1912 tiled a suit 
against the defendant us trustee for the recovery of the amount- alleging that 
the cause of action arose on 17th July 1911 the* date when the Commissioner's 
order was received by the piaintiifs. The defendant contended that the cause of 
action arose on 0th March 1911 when the Collector rejected the plaintifEs' appli- 
cation and the suit was barred under Articles 14 and 120 of Schedule I of the 
limitation Act (IX of 1908). 

The lower Court being of opinion that the money was at most held by the 
defendantonauimplieitrustlieidthatseetion lOof ‘the Limitation Act did not 
apply to the a:m and the plaintiffs’ claim could only be decreed on the ground that 
it was within time under Article 120 of the Limitation Act. The defendant havino' 

. appealed to the High Court, ® 

Meld, that the money being vested in the Government when it took over the 
. Satara Treasury in 181i8 and the purpose of the credit in the name of C, being 
. specific, section 10 of the Limitation Vet did apply* 

y further, that the plaintiffs were ' entitled, to succeed on the ground not 

S '- that, their claim did not fall within Article 14 and would be within time if it 
within Article 120 but that it was one to which the bar of limitation could 
not be pleaded. 

Imxk P. BAETi^r Mahapeo ' (1915) 39 Bom. 572 
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LIMITATION ACT {IX OE 1908)--ssc, Mortgage-Sale of mortgaged propp’tg — 
Suit ^ agaimt one of the heirs of the moHgagor— Subsequent addition of 
parties, 1 One Kj' a Mahomedan, eilected a simple mortgage in favoar of Y 
on ^ the 23rd of June 1899, the mortgage-debt becoming due on demand 
which was made on the 1st January 190(1 K having died, a suit for sale 
of the mortgage! property was instituted by Y against his minor son as a party in 
possession of the property on the 23rd of June 1911. The m*noiAs guardian 
haying alleged that K left other heirs, a widow and two daughters, Y applied 
on the 29th of January 1912 to have them added as parties and the}'* were so 
added on the 12th February 1912. It was contended by the added "defendants 
that the suit was barred as against them under section 22 of the Limitation 
A^ct 1908. This plea found favour with the lower Courts and the suit for sale was 
dismissed so far as the shares of the added defendants were concerned. On Jtppeal 
to the High Court, by the moitgagee, 

Meldi that the money was spacihcaliy charge I on the whole mortgaged property 
and the property was liable to be soli in s itisfa<jtion of the mortgage in priority to 
the satisfeictioii of any interest derived from the mortgagor subse luent to the date 
of the mortgage. 

The suit as originally filed was not instituted to enforce claims against 
shares in the hands of heirs ; it was to enforce a mortgage Hen binding on the 
whole property in the hands of any heir of the mortgage^' and the addition of 
pai ties after the expiry of the time did not -'mvolve the dismissal of the suit 
ixnder section 22 of the Limitation Act , (IX of 1908). 

Gurmagga v. Dattatraga (1903) 28 Bom. 11, followed, 

Yibohanb Yajikabaitshet ®. KoNDir (1916) 39 Bom. 739 

14 — JPossession of land as owner for 

fifty years — User of land as grmeywrd and also as timber depot — Order by 
Government for discontinuing the user as timber depot—' Order Ultra vires— 

Mevemte Code (Bom, Act V of '1879), sections fio, 66 The plaxntili's were in 
possession of the land in dispute as owners ever since 1860 and used a portion 
. of it as a graveyard, and on another portion of it they built a shed which was 
used as a timber shop. In 1871, Government assessed the land and entered it in 
the Eevenue Eegisters as Government waste land/^ The plaintiifs paid no 
assessment on the land. In 1908, the i dstrict Heputy Collector passed an order 
directing the Mamlatdar to cause the building and the wood to be removed 
forthwith from the said land.” This order was finally confirmed. by the 

Commissioner on the 24 th A prill 909. The plaintiffs filed the present suits on 
the 2nd February 1910, to obtain a declaration that they were absolute owners of 
the hind, to have set aside the order of 1909, and to get a permanent injunction 
restraining Government from disturbing the plaintiffs in their possession of the 
land. The lower Couit dismissed the suits holding that the plaintiffs were not * 
absolute owner’s but occupants only, and that the suits . were barrel linler ' 
Article 14 of the first schedule to the Limitation Act, 1908. The pkintiis: ■; 

having appealed 1 — , / ' . 

Held, that as the land in dispute was not used for the purpose of aguculture, 
neffher section 65 nor section 66 of the Land Eevenue Gode (Bom. Act T ' 
1879) applied to the case, and the orders passed by the Eevenue Authorities 
evict the plaintiffs were ultra vires, ' . , ; d 

, further, that the suits were not Jban*ed , by Article 14 of the Limitation. 

Act (IX of 19' 18), inasmuch as it was not necessary for the plaintiffs to have the, ' 
'order set aside* ' ^ ■ ■’ _ ' * . , ' / / 

EasIJLKHAH HaKADKHAH V, SlCBlTABV STATE POE tolA, (1915) 

* , /' ''d'‘ < 1 t'' I '' 39 Bom. 494 
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LIMITATIOH ACT {IX Of 19(B)— sen* 1, Abt. e2—Morigag^ holding ^ tenant of 
mortgagee for wpmards of twelve gears— Adverse possession of limited interest 
— Mortgage and rent'^note void. 

See Bhagbaei ahb Naewababi Teotbes Act (Boh, Act Y m |1863), 

; ’■ SEC. S ' -• 

— ^ Aets, 142, 14ASmt for possession — T)e facto 

possession with defendant — Burden of proof?^ "Where the plaintiff alleges 
possession of land, and it is found that part of the land is de facto in possession 
of the defendant, the case falls under Article 142, and not Article 144, of 
Schedule I to the Indian Limitation Act {IX of jlOOS). Every Jlsuit for possession 
of ipmovahle property in wHeh the plaintiff alleges that he has had possession 
must fall under Article 142, It is only where the plaintiff does not allege that he 
has ever been in possession that the case will fall under Article 144. In the 
fonner class of cases the plaintiff is bomid to show that the dispossession or 

' discontinuance of possession which gives rise to the starting point of limitation was 
within twelve years of the date of the suit, 

Eubappa f . Teheapp :: (1914) 39 Bom. 8S5 

Ast. Decree on mortgage— Application for 

execution — Mortgagors petition for declaration of insolvency — Opposition 
hy mortgagee judgment'-creditor—Step-in'-aid of execution — Dimitation, 

bee Limitation Act (XY op 1877), Sch. II, Aet. 179 20 

'• — ■ ' — 1B2— Decree upon a compromise — Dayment by 

instalments — Default — Execution — Minority of the legal representative of the 
judgment-creditor—Stepdn-aid of execution — Execution barred by the lapse of 
twdte years^ 

Bee Civil Peocebbee Cobb (Act Y op 1908), sec. 48 

• MABOMEBAH law-- Wahf 

See Mcssalman Wakp Yalibatino Act (YI op 1913), sec. 8 

MAINIPENAHCE — Decree for divorce — Award of a lump sum— Payment. 

See Divoece Act, Inbian (IY op 1869), sec. 87 

’.' "0 ■. — —Invalidly adopted son not entitled t%maintenance — Declaration 

, m writmg that the declarant will give certain lands as maintenance — Formal 
agreement not executed — Grantor cannot be sued on the declaration. 

' ^^^HinbuLaw ■ 52S 

MALICE — Whether an essential ingredient in an action of conspiracy to procure 
breach of contract. 

See Mabbiaob, Conte act op 682 

, MAJML ATBAB — Enquiry into Eecord of Mights — Mamlatdars Court is Mevsnue 

See Ceihinal PKocEBtrEE Cobb (Act Y op 1898), sec. 195 (1) (c). 310 

MAMLATDAES’ COTJETS* ACT, BOMBAY ( BOM. ACT II OF 1906 ), sec. 28- 

' 'Possessory Suit — District Depuiy Collector's auihority to revise — Bombay 
,0-meral plames Act (Bombay Act I of 1904) , section B— The term ** Collector'^’ 
does n(4 imlud^ ** District Deputy Collector " Dand Ilm>enye Code (Bombay 
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V of 1S79), section 10I\ The term “Collector” in section 23 of the 
Mamlatdars_ Courts Act (Bom. Act II of 1906) does not include “ District Deputy 
Wlector ' in view of the express definition of the term in section 3 of the 
Bombay General Clauses Act (Bom. Act I of 1904). A District Deputy Collector 

msj therefore, no authority to pass any order under the Mamlatdars* Courts Act 
(Bom, Act II of 1906). 

Keshan y. Jairam (1911) 36 Bom.’ 123, dissented from, 

Soro Jaijaebak v, Aejxjk wabid Babkot .,,(1915) 39 Bom. 553 

MAFAGEE — Liability of the Joint family for contrasts entered into by managing 
members, 

SeeHimm Law ,,, 715 

MAEBIAGE, OOFTEAC1? OF — Frocuring^ breach of contract — Conspiracy — Cause 
of action — Malice, an essential ingredient — Tort^ The first plaintiff betrothed 
his son, the second j)laintiff, to one J, Subsequently J/s father married her to the 
first defendant. Thereupon the plaintiffs brought this action against the first 
defendant and his sisters, the second and third defendants, to recover damages, 
alleging that they (the clefendaiits) had plotted and conspired together wrongfully, 
to procure the breach of "the first contract of marriage. 

The conspiracy alleged was not proved at the trial nor was it proved that the first 
defendant knew at the time of his marriage with J, of her previous betrothal to the 
second plaintiff. 

Meld : (1) that the suit was not maintainable | 

{3)that no legal right inhering in the plaintiff had been violated, since according 
to Hindu law, by which the paities were governed, a father was entitled 
to break off his daughter’s engagement should a more suitable bridegroom be 
available. 

In an action of conspiracy to procure a breach of contract malice is an essential 
, ingredient of the cause of action. 

Eule in Inmley v. Gye (1853) 23 L. J. Q. B. 463, considered and its universal 
applicability doubted, 

Khimh Tassoot Faesi Dhahji ••♦(1914) 39 Bom, 689 


DISSOLUTIOF OF — Assistant Judge— -Jurisdiction to pass a decree 

for dissolution of marriage. 

See Bombay Omi, Couets Act (XIY ob 1869), sbo. 16 l36 


’•Custom of caste— Custom authorising either spouse 


to dpeoree the other on payment of a sum of money fixed by the caste — Custom 
immorcd and canmt he recogm&ed by the Court, 

HATADAES’AOT (BOM. ACT VI OE_ 188?). sics. 9 akd m~‘‘ Mir 

succession** — Succession to Matadari property-^Simcesdon not confined to the 
limits of Matador family — Meir to be ascertained by reference to ihepersojM ] , 
law gmernlng^ the parties!] One E, the representative Matadar, who inherited ids 
Mata from his mother’s side, having died, disputes arose as to the succession hoi ^ 
the Matadari property between B, who was the daughter of a maternal cousin of IB, ; 
aud D who was the grand-nephew of B. ’ . , ' J, '.r„; ; 

Meldt that B was the preferenMal heir to B, as in order to ascerfefn 
' . dece«tsed Matadar, the Court was not confined to the limife of the 'Matadar 
mi should'haVe in the first instance reference to the persoiwd'law whtt 

1|I8»^,. 'S ! ' ■ 
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MAYDKHA, Oh. Till, pl. IB— Compact series of heirs— Broiler* s mdow—lImUs 
sms — Brothe/s mdow marer heir as sapinda. 

>§€© HiNBir Law 

MIEGHANT SEAMEN AOT (I Of 1859), sec. 83, ob. 4-Merohani SUppiTig Act 
(5f if' BB VU, 0,60) sections 114, elame 3 and S2d, clauses (h) and {e)— 
WUful disohedienee of lawful commands — Order given to transfer from me ship 
to another — Seaman disobeying the order — Clause about transfer in articles 
of agreement not ultra vires.] Tlie accused signed articles of {Agreement in 
London with the Master of the BS. Arcadia (a steamer belonging to the Peninsular 
and Oriental Sfceam Navigation Company), under which he agi'eed inter alia to 
obey the lawful commands of the Master or the superior Officers, and to transfer 
to any other vessel of the Company, when required dunng the period of 
senriee. These articles were initialled by an Officer of the Board of Trade. 
When the SB. Arcadia arrived in the Bombay Harbour it was sold by the 
Company to an Indian Merchant. The accused was then ordered by the Marine 
Superintendent of the Company in the presence of the Chief Officer of the SB. 
Arcadia to transfer himself to the SB. Salsette, another boat belonging to^ the 
Company, For a wilful disobedience of this order the accused was convicted 
under section 83, clause 4 of the Merchant Seamen (I of 1859). The 
accused applied to the High Court against the conviction, contending, first, 
that the aiticle respecting transfer was idtra vires, and secondly, that the order 
as to transfer given by the Maiine Superintendent of the Company was not a 
lawful command : — 

Meld, that haying regard to section 114, clause 3 of the Merchant Shipping 
Act (57 and 58 Tic, G. 60) and to the fact that the articles of agreement had been 
initialled by an Officer of the Board of Trade, the article as to transfer was not 

> /.i 'nltm vires. 

Meld, further, the order to transfer having been given by the Marine Su- 
perintendent of the Company in the presence of the Chief Officer of the SB. Arcadia 
Was a lawful command ox the latter, failure to obey which was punishable under 
section 83, clause 4 of the Merchant Seamen Act (I of 1859). 

Empbbob V. A. Goodhew ,.,(1915) 39 Bom. 558 

MEBCHANT SHIPPING ACT (67 Am> 58 Ticp. C. 60), secs. 114, or,. 3, ato 225, 
cns. (b) ato (g) — Order given to transfer from one ship to amother — Seaman dis* 
obeying the order — Clause about transfer in articles qf agreement not ultra viz'es. 

See Mbbohaitt Seameh Acp (I op 1859), sec. 83, On. 4 ... 558 

MESNE Redemption suit — Legality of the award of mesne profits 

i^om the dale of suit 

See Dekkhak Aaaictri.TtFiiisTs' Relief Acp (STII op 1879), sec. 13.*, 587 

Mll^OR—Custody of minor — Application by a guardian — Guardian need not he a 
certifiealed guardian. 

See Guabbiaks akb Waebs Act (Till op 1890), sec, 25 ... 438 

Bstoppel by conduct after attaining majority— List of contributories. 

See Corns xm 331 

of execution— Indian Limitation Act (IX of 190SJ, 

, ' ' ' ‘ y ' 

See Civil Pbooebbbe Cobe (Act T op 1908), sec. 48 ... 256 

lUITAfeSHABA — Adoption— Malfthrother, 
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^ Sf^nd^ons—Fafemal siep-fffmdmother entiiled to a 

ZiTZ, nTT*?®’" ^ S—Oompaef series of Imrs—Brotker’a 

widow Uncles sons Brother s widow nearer heir as sapinda. 

_ gjg pABA_ %~Ola,im hy plaintijf as Pitrai Chda to 

not maintainable on the 

ground of custom and JEBndu Xtaw . 

See liiifDF Law 

a^oani rent” land- 

1 ^/ %-fl ^ f ^o’^fy—^tatemeTastherem as to nature of tenwi'e of 
land-^mt by mortgagee relying on sueh extracts and advancing money on title 
th^ejuelosed against Seoretary of State- J^t oidy far adlinisZtZ and 
collection of refoenm—No esto;ppel created in matters^ of title. 

'^1b?s?3M5 Bbvbote Aoi (Bok. Aot II on im). 

___ Owen(^ in the mortgage-deed— Mortgage cmd rent-note vnd— Claim 

for eompensatton based on eovenant maintainable. 

See Bhaodabx aot Nabwadabi Testd-bbs Aot (Bom. Act V of 1863) 

!!° ^ 

— Decree — Mxeoution — lAmitaiion. 

Bee LiKiTATioisr Act (XV of 1877), Sch. II, A:et. 179 20 

^ Equity of redemption---Extinguishment---Mort^^ passing a raji^. 

-'Mortgagee executing to pay Govern- 

L 0 plainti:tt uaox’tgaged tlie land in dispute to tie 
a reiinquishing all his occupancy rights 

e defendants. The latter at the same time ga^ a 
’eeingto pay Govermnent assessment on the land. 

Z 

siiit, that the rajinama and habvlayat offeotuallT 

inrf.ir iwiAm-nfi/i-rt ; 

(1914) 39 BoinJS 
mortgage 

m W!% nmB, -■ li.-), 

- : '-fl M 

property 


defendant ; and in 1879 passed 

in the said land in favour of th 

complementary kabulamt agreeing to pay Gover 
The plaintifE having sued to redeem the mortgage, 

Meldf dismissing the « 

extinguished the plaintiif’s equity of redemption. 

Veotaji Fasavaf V . Gofal Ramchandba 

y^MoHgc^ee not aoeomtahle for swrplm profits under 

transactions. 

Bee Dekkhah Aobiocxtitbists’ Ebi.ief Act (XVII 
13, 15D AHB 16 

r~T'-~-^E'rior amd suhseguend mortgages upon the same " 
mortgagor to co*parcener mortgagees-— Suit on subsequent mortaaoe wiil 
^^^io^^^^^(yrmortgage^Buh^ on the prior 

Civil Pbocebitbe Gom (Act V of 1908), sec. 11 I 
0mm II, Bulb 3 ' 

Bide of mortgaged property— Suit against one of the heirs 

lfOf^^orr--:AddiUm of parties after expiry of time. 

■' , Bee LiiciTAfiOH Act (IX of 1908)^ sio. M 


OENEBAL index; 


MOBTOAG-E — Slmidtm&oiis esseeution of saU^deed and agreement to reeomeg — 
Transaction amounts to mortgage hg conditioned sale, 

OoiirsyMouiQK o:^ Died . ,,,119 

! MOBTGAGE BY YATANDAB— Pmes^forj? mortgage-^Mortgage&^s possession 
of the property after mortgagors death not adverse to mortgagor. 

See HBEiDifAEY Oeei€Es Aot {Bo3c. Act III oe 1874), seo. 5 587 

MOETGAGE-DEBT — Suit for recovery by sale of mortgaged property — Decree for 
payment within six months and in default sale — No further action tahen under 
the decree — Qontinnance of the relation €(f mortgagor and mortgagee — Suit by 
mortgagor for redemption — No bar of sections 11 and 47 of the Civil Procedure 
Code (Act V of 1908). 

See CiYiii Peocedube Cobb (Aci Y oe 1908), seos. 11, 47 ... 41 

MOETGAGOB AND MOETGAGEE — Continuance of the relation after decree uisx — 

: ' ; ^ * Bmtfe^ mdemption. 

See Oivix, Pbocebube Gobe (Act Y oe 1908), ssos. 11, 47 ... 41 

MGNICI-PAL OPFidEE, bishissae m'--SuU for damages for wrongful dismissal. 

See Distbict Municipal Act (Bom. Act III oe 1901 ), secs. 2, 46 anb 
167. ...600 

MOHICXPALITY — Dismissal of a Municipal Officer — Suit for da^nages for wrong* 
fid dismissal. 

;> See District Mbkioipai, Act (Bom. Act. Ill oe 1901 ), secs. 2, 46 

|l. * , AND 167 ...600 

— Transaction by. 

...See Pakki.: Abat !ftjA3irsACf iohs . ■■ ■ . . . . ■ . .. , ^ I,.. 

MDSSABMAN WAKE VALIDATING ACT (YI oe 1913 ), sec. ^-Construction of 
" Statute — Whether effect retrospective — Wakf-^M-ahomedan TheMussal- 

inan Wakf Validating Act, 1913, Eas no retrospective oiloct and consequently the 
old law applies to wakf s created before the passing of that Act. 

Amibbibi V. Asimbibi ,..(1914) 39 Bom. 663 


NEGLIGlNCE-CnwI^aaL 

See Penal Code (Act XLY oe 1860), secs. 337, 338 


... 623 


— •* ~«I Aability of Mail way Companies for loss, damage or destruction of 

goods mtrmted to them for carriage — Bmdence necessary to exonerate MaUway 
Company when the true cause of the loss, ^o., cannot he ascertained — Provision 
of apphcmces to put out Jires. 

' ' Bailwat 191 

^ ' NOTIOE— iii ease of fraudulent Mundif notice, when to he given. 

^ See Hcnbi Shah Joa , . ■ ,13^ 

jr, notice addressed to om party and served on another — ^ 

EEaHMPTioir ■ ‘ . -*. 279 

OP DEOBEE—- Oowrt. 


/, Becbei 


At?PTr«TAT. \ 


--Lease, Forfeiture of— Insolvency of a defendant — Vesting 
is in the OfficM Assignm-*^Mefuw of O^M -Assignee 


GtltlBAL tSMt. 


defend the suit — InMlity of defendant to defend independently qf the Offleicd 
Assignee, 

See Girir, Pbooeditbe Code (Act V o? 1908), Obbeb XXII, 

ONUS OP PEOOF — Oral agreement. 

See EyiDsaroE Act (I oe 1873), sec. 93, anb pkov. (2) 399 

— “^Mights of Kashatis after cession to and cmnexation hy British 

G-overnment — Bights of lessees from Bombay Government — Onus of proof on 
olaimant of rights of permanent tenwre. 

OEAL AOEEEMENT — Suit on promissory note^Blea of an oral agreement purport^ 
ingtovary note — Admission in pleadings— Admission subject to eoi^Uim — 
AMsenoe ^ substantive proof of oral agreement — Onus of proof , 

See Evibeijce Act (I oe 1872), sec. 93, and peov, (2) 399" 

BAKKf AD AT TEANSACTIONS — Wd^er, intention to, not negatived' — ^Fafcka 
Adatia, position q/qua client — Transactions by Munim — ihe existence o£ 
the pakhi adat relationship does not of itself negative the existence of an understand- 
ing between the adatia and his constituent that no delivery should be given or 
taken under forward contracts and that only diSEereiices should be recovered. 

QfUa the client the pahha adatia is a principal and not a disinterested middle- 
man bringing two principals together. The question which has to be decided is 
what on the evidence was the common intention of the parties with regard to the 
settlement or completion of the transactions in dispute. 

A. defendant who has successfully pleaded a lawful defence is entitled to * , 

his costs. 

Burjorji Buttomji v. Bhagwandas Farashram (1913) 38 Bom. 204), followed, 
OHHOaMAL BaLKISSONDAS V. JAIUABAVAir KAlfAIYAnAIi ...(1913) 39 Bom. 1 

PAETIES — Addition after expiry of limitation. 

See Limitation: Act (IX of 1908), sec. 23 739^ 

PAETITION — Froperty to be partitioned should he taken as existing at the date ; 
of the suit — Shares taken away by some of the coparceners before the suit not to he J:' 
taken iitlo account, ' 

See HiOTtr Law - 7* 

PAE1^I®ION BY 0EAHBSOHS — stepprandmother entitled to a share, * / ' 

PAETNEESHIP — Agreement for joint venture in business — Contract Act IfJX qf S; 

1872), secs. 239, illustration (a), 249, 251, 252 — Liability of co^adventures y 

against whom th&re is no document of debt binding on its face-^Op&raliom of 
buying and selling nalural to a partnership, amd far the pmtnership—-LdaMUty 
of both defendants on hundis drawn separately by each for payment of Jdi own 
share of goods— Criterion as to transaction bdny or not hmny a parlmrsMp . 
transaction^ The respondents carrying on business in Mauritius and baving : 
separate offices in Bombay made an agreement for one yemr for the purpose of 
doing business in partnership'^ in brown sugar to ,be shipped from Maur&ius to/ 
Hongkong, and there disposed of on commission sale bm the appellant, a Bombay > 
merchant with an agency at Hongkong, the profits of tJia jdnt^venture to be^ahared 1 
by the respondents equally. The shipments were to be msme |ointly in MaurfBuB, ' 
half share by each of the respondents, each one drawing hundis agamst Ms own half 
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eliare, md separate account sales of tlieir respective shares to .be rendered to them 
by the appoliant who undertook to arrange for the necessary credit if the Banks 
in Mauritius would not discount the hundis drawn by the respondmts ; and an 
endorsement to that eitect was made on the agreement and signed by the appellant. 

The terms of the agreement were earned out and shipm mts of sugar were made, 
but in res])ect of the hundis drawn by each respondent against his half share 
recourse was not had iirst to the Banks in Mauritius, but the hundis were at once 
drawn on and accepted by the appellant at Bombay. The shipments resulted in a 
loss. The first respondent had, when the hundis drawn by him became due, retired 
them but the second respondent, .who had become insolvent, had not retired the 
hundis of which he was the drawer with the result that the ap;^ ellant whose name 
was on the hundis as acceptor had to retire them. In a suit by the appellant 
against the respondents, and the OMcial Assignee for the money advanced to pay 
the hundis, the first respondent alone defended it, his defence being that he had 
paid ah the hundis drawn by Mm, and was not liable for those drawn by the 
second respondent, 

JEEdd (reversing the decision of the OouH of Appeal in India) that the^ agree- 
ment create a partnership between the respondents within the definition in 
section 239 of the Contract Act (IX of 1872) which governed the ^ case. But 
it was a partnersidp of a limited character, and consequently liability^ to be 
^forced against one partner, wiion there was no do cument of debt which on 
its face bound him, could only be justified if it was slio^rn that what he did was 
witiiin.the operations natoiM to the partnership and for the partnership. 

On the terms of the agreement the purchase of the sugar under it became a 

f urohaso for the partnership, and anyone who sold the sugar or advanced money 
y which the sugar was bought was crediting the partnership with goods or 
money. If either party in the case bought sugar and then re-sold it under the 
provision in the agreement for re-sale in Mauritius he could not refuse his co- 
adventure a share of the profit he made. The Joint adventure began not when 
, the goods were shipped, but from the moment the sugar was bought. The 
appellant too was acquainted with the whole terms and conditions of the agree- 
ment, and knew therefore that by advance of credit he was helping the partner- 
ship in its purchase of sugar. Tiiat credit was not given in the precise way 
contemplated by the agreement ; but tliat the respondents availed themselves of 
the appellants credit appeared on the hundis themselves. When a drawer 
dis'Ounts an acceptance which is given at a time when the acceptor owes no 
. rncmey to the drawer, it is idle to say that . the drawer does not avail himself of 
the acceptor's crecKt, Moreover on the evidence of the first .respondent Mmself 
in crcms-exaioination the sugar purchased was all paid for by the hundis accepted 
' by appeiltot/* 

As to the criterion to be applied to the particular facts of each case in order to 
see whether the transaction is or is not a paitnership transaction, the cases of 
€Eotdkwai£e v Dmk-wortk 12 East 42i at p. 426 ; SwoUle v, Robertson 
(1792) 4 T. B. 720 j and y. Dobson (1863) 15 0, B, H. S. 460 in the 
English Courts ; and Cunningham v. Kinmwr (1765) 2 Pat. App. Oas. 114 5 
. BfUtsh Limn Company Y^ Akosander (1853) 15 D. 277 5 and White v. Molnigre 

2,1?. BB4 in the Scottish Courts 5 and BelFs Commentaries on the ' 

m Mercantile Jutisprudence, section 395, were referred to. 

0 . KiMimi Jiwmn ...(1914) 39 Bom. 261 

tbj Of 1860), snc. Hh--Rdmancv of wmom comicUon for 
ike of dMermining of sentonOe 
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PENAL CODE (ACT XLT OF 1860), secs. 337, 338 — Mwrt ewased, hy tashness or 

negligent e — JBLakim — Performance of ege^^operation with ordinwrg scissor e — - 
'Neglect of ordinary precautions — Pa/rtM loss of epe’>sight.'\ The accused, a 
Hakim, performed an operation with an ordinary pair of scissors, on the outer side 
of the upper lid of the compkinant^s right eye. The operation was needless and 

t erformed in a primitive way, the most ordinary precautions being entirely neglected. 

'he wound was sutured with an ordinary thread. The result was that the eom- 
X3lainant's eye-sirht was permanently damaged to a certain extent. The accused 
was on these facts convicted of an oifence punishable under section 838 of the 
Indian Penal Code. He having applied to the High Court : — 

that the accused had acted rashly and negligently so as to endanger human 
life or the personal safety of others. 

Seldi also, that the act of the accused amounted to an oifence punishable under 
section 837 of the Indian Penal Code, since there was no permanent privation 
of the sight of either eye in consequence of the operation. 

Where a Haldm gives out that he is a skilled operator and charges considerable 
fees, the public are entitled to the ordinary precautions which surgical knowle (%0 
regards as imperative. To neglect such precautions entirely is negligence such 
as is contemplated by the criminal law, 

Empseob V. GXTLA.M Hydeb Ptojabi (1915) 39 Bom. 53 

PENSIONS ACT (XXIII OF^1871), sec, 6 — Saranjam—G'rani of land revenue — 
Suit to recover — Collector's certificate — Admission of pleader binding on client ; — 
Preliminary decree — Appeal — Remand — Oioil Procedure Code (Act V of 1908J 
Order XLu Rule 2S.] The grantee of a Saranjam hied a suit for the I'ecovery 
thereof and at the trial a pi'^Hminary issue was raised as to the maintainability 
of the suit without the certificate provided for by section 6 of the Pensions Act. 
The granteek pleader admitt )d a ceitificate was necessary but after several 
adjournments for the. purpose failed to produce a certificate. A decree was 
thereupon passed on the preliminary issue dismissing the suit. On appeal by 
the grantee it was contended that he was not bound by the admission of the 
pleader and it was stated that such evidence could .be produced as would render a 
certificate uimecessary. 

Meld, that the grantee was bound by the admission of his pleader and that 
even if he was not so bound there was no material before the Court to justify 
a reversal of the decree and therefore a remand under Order XL I, Eule 23 of 
the Civil Procedure Code (Act Y of 1908) was impossible. 

La the abseai^ of evidence to the conti'ary, the grant of a Saranjam must be 
^presumed to Be a grant of land revenue and not of the soil. 

Ramehandra v, Venhatrao (1832) 6 Bom. fi98 and , 

Venkata Naradmha Naidu |v. Rc^'a Bommadma/ra Bkashuakarlu Naidu 
(1902) L. E. 29 I. A, 76, referred to. 

Datpajibao Ghobpabi V . JSfiLKAiirTBAO ... (19 W) 39 Bom, 352 

PETITION — Creditors petition for compulsory winding-up ofmmpany--Oompanfs 
inahUity to pay its debts, 

Se&QwBxm, ^ ‘ 4 ^ 

Shwre'kolder s petition for compulsory winding-up of Company hy the 

OouH'^-Glrounds to he alleged in jpetition'-^XnterTwd mismanagement of the Com* 
pony not such grounds — Admission (f petition, discretion jf Court as to. 


ilflii 
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FITEAI QBMAA—-(Mdm hy ^amtiffas Pitmi Chela to recover [the frofcrty of a 
deceased Baimgi— Claim not maintaimhU on the ground of custom and 

MvidulMm,, 

ItoBir Law* ... 168 

POLICE OFFICEB, STATEMENT MADE TO— P^*oo/ of the statement hy oral 
deposition of the Police Officer to whom it is made, 

Bee Cbiminax. Pjeiocebube Code (Act Y oe 1898), seo. 163 68 

POSSESSION — Zand in possession as owner for fifty years — User of land as gram* 
ya^ a 9 id also as timber depot Order by G-mernment for discontinuing the user 
m timber depot — ultra vires. 

Bee Lakb Eevenue Code (Bom. Act Y oe 1879), secs. 65, 66 ... 494 


- — ^M ecmery of— Agreement to reconvey no bar. 

§ee Teanseeb oe Pbopeeev Ace (IY oe 1883), sec. 64 ... 473 

u— ^BDIT FOB — De facto possession with defendant — Burden of proof 

Bee Limieatioh Act (IX oe 1908), Aets. 143, 144 ... 3S5 

FOSSESSOEY SUIT — District Deputy Collector* s authority to revise the Mandat* 
dors order passed under the Mamlatdars* Courts Act, 

Bee Mamlatbaes* Coi^ets Act, Bombay (Bom. Act II oe 1906), 

SEC. 38 653 

PBACOIICE — Bxeeution of decree- -Garnishee order — Bevenue payable on estate 
ordered to he paid into Court— Bevenue in future can he ordered to he paid— 

Omi Procedure Code (Act V of 1908J, Order Btde 52 — DarMast kept 

dive as long as the decree remains unsatisfied* 

... 80 

— — Zeasct Porfeitwre of— Insolvency of a defendant — Vesting of his estate 

and in the Offlciad Assignee — Befusal of Official Assignee to defend the 
mit — Inability of defendant to defend independently of the Official Assignee* 

Bee CiviE Peooebbbe Cobb (Act Y oe 1908), Obbbb XXII, 
BtobIO 668 


— Previom conviction— Belmcmey ofpreviotis conviction for the purpose of 

delerminimextmt of sentence — Indian Penal Code (Act XLV of 1860)^ sec. 7o 
--Indian Dndmce Act (I of 1872 f secs. 54, 165.1 Tiie proof of a previous con-* 


awarding punislimeni 

Per Shah, J. :“-Tlie proof of a previous conviction not contemplated by 
seoiaon 75 of tbe Indian Penal Code may be adduced provided tbe previous conviction 
is relevant under tbe Indian Evidence Act. The whole question, therefore, is 
whether the previous conviction in question is relevant under the Act. It is 
ceit^inly relevant with reference to the question whether the provisions of sec- 
tion 663 of the Code of Criminal Procedure would apply to this case, and it seems to 
me to be otherwise relevant on the question of punishment. 


' ' . 'j ; , y 'liiicEiBOB Vi IsMiin Am Bhai « 

' PBliLtlflNABT mOBME-Appeai*^ 

Bee Pmmom Am (XXIII oe 1871), seq. 6 


(1914) 39 Bom.326 
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PRBLIMINAEY DECREE — Deeision that suit not horned as caste question is 
oiot fTeliminar'^ decree. 

See Civil Fboosdtjee Code (Aot V oe 1908), seo. 97 

— ^ Finiif^ on a preUmina/r^ issue whether a party is an 

agriculturist — In what cases is the finding a preliminary decree. 

See Civil Psocedtoe Code (Act Y of 1908), secs. 3, 97 

— — — ^ — Finding that a suit is not res judicata,] A decision that 

a matter is not res judicata is not a preliminary decree. 

Ohanmalswami v. Gangadharappa (1914) 39 Bom. 339, followed 
Bhabma Bi3sr Shidapfa V. Bhamaoavda (1914) 39 Bom. ^ 

PEEVIOIJS COHYICTION — Belemncy for the purpose of determining extent of 
sentence. 

See ’F ekctic'e, I 

FBINCIPAL AHD SUEETY — Bemoval of principal* s name as summons could not he 
served on him — Suit can proceed against surety alone if suit against pj^incipal he 
still in time. 

See OoiSTTSACT Act (IX of 1872), secs. 134, 137 ^ 

FEOBATE — Joint Hindu family— Ancestral ^operty—Will — Fayment of full 
^ohate duty.] In a case where there was admittedly a joint Hindu family consist- 
ing of a father and a minor son, the father made a will in effect bequeathing the 
whole property to his minor son. It was not disputed that the property covered 
by the will was joint family property. The executors contended that the deceased 
testator had no benehcial interest in rmy part of the property devised, and therefore 
they were exempted from the payment of any probate duty : — 

Heldf that where the matter in question was probate, the parties claiming under 
the will could not go behind its terms, or claim any exemption whatsoever upcm 
allegations utterly inconsistent not only with the fact of the will itself, but with the 
express statements made therein and that the executors must pay full probate duty 
upon the will. 

Collector of Faira v. Chunilal (1904) 29 Bom. 161, distinguished. ^ , 

Kashinath Fabshabam V. Gotjravabai (1914) 39 Bom.2^ 

FEOMISSOEY EOTB. s. 

'■ AaEICDLTDBiSTS* BELIEF AcT (XYII OF 1870), $EbSv i , 

:/v ' /'fs,!® ATO 16 ' , .•? 

-SUIT OH— of an oral agreement purporting to mry note 

— Admission in pleadings— Admission subject to condition — Absence of suhsf an* 
iive proof of oral agreement — Onus of proof. 

See Evidence Act (I of 1873), sec. -93, AiifD peov. (3) •« 39 

FBOYIHCIAL SMALL CAUSE COURTS ACT (IX OF 1887), Sen. II, Akt. 
I^—Bepenue Jurisdiction Act (Act F ef 1^6} ^ section $i' clamse (c) 

Frocedure Code (Act Y of 1908), Order Till, Buie 6--,SuU by an ImMtar 
against a Khatedar for recovery of sums — Fues—SuU not cognimhle^ by a 
Small Cause Court — Set*oJf claimed in a capacity d^ereni from that in suit, mot 
allowable.] Sums payable by a Khatedar to an Inamdatr as sujpanor holder 
' ' dues and a suit to recover such dues, though less tMn fe. 500^ iipt 

' bv a Court of SmaE Causes and a decree passed in such suit is subj^t to a , 



1 
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Fftge 

In a stilt brougfit by m Inamdar against a Kbatedar for tbe recovery of dues 
in respect of certain immoveable propeity payable by tbe Kbatedar, the defend’* 
ant, as a fujari (worsbippor), claimed to set ofi: the stipend payable to him by the 
' plaintill, 

JEehlf that the defendant could not claim tbe set^olf which was due to him 
in a different capacity from that in which he held as tenant or Khatedar of the 
■i, , plaintiff. 

Mid HATH AO Moseshtae V, Eama Kaot ...(1914) 39 BomJSl 

IBi^kTLy^kT-IndlanContra^^ secji. lot and im-LiahUUy of 

Companies for loss, damage or chst ruction of goods entrusted to them 
frn^ carriage — Evidence necessarg to exonerate Railway Company token the true 
must of the loss, cannot he ascertained — Provision of appliances to put 

mt fires, ] H. sued the B. B. G. I. B liiway Company for the value of certain 
bales of cotton entrasted to the railway company for carriage and accidentally 
bunit while being so canied. 

Meld, that the railway company, merely by getting tbe Couii to believe that 
the wagon on which the goods entmfted to it liad' been loaded had^ been so loaded 
with ordinary care, had not done all that w.'is needed to absolve itself, but that in 
the absence of a definite known cause the railway company had to satisfy the^ Court 
that in the management of its engine.s, and in the whole course of dinwing the 
wagon to the place where it caught fire, the railway company obseived in all 
respects the .same degree of care and prudence which .an ordinary man conveying 
his own valuable goods might have been expected to take under the same 
ciivumstances. 

“When anyone has entrusted goods to a railway company for carriage, and those 
goods are lost, damaged or destroyed while in the possession and under the control 
of the railway company, the fact of the loss, damage or destruction is enough to 
cast upon the company tbe burden of proving that that loss was not due to any 
negligence on its p.irt. The standard of negligence is given in sections 151 
and 159 of the Indian Contract Act but no geneial rule universally applicable can 
, be Md down as a rule of law defining tbe amount and quality of the proof in every 
case which will dischai'ge the railway company's onus. 

ZakhirJiand BameJiand v. G. L P. Railway Company (1911). 37 Bom. 1 
Is an authority for the proposition that a decree ought not to be given against a 
milway company sued as bailee for loss, damage or destmctioix of goods bailed 
; to it, the moment it admits that it is unable to assign the vera causa of the loss. 

Tbe compmy as bailee is primarily liable for the loss, but it may exonerate itself 
in two ways. It may, while ignoi ant of the cause of the fire, show, if it can, 
that that cause could not possibly be attributable to itself, that in other words it 
was "altogether external and beyond the railway coin])any's control. Second, the 
bailee, while ignorant of the iera causa, might point to the fact that he had 
taken such precautions against risk, had dealt with the goods ontmsted to him 
With such care, that wliatever the cause might be and although attiibutable to 
his own act. y«'t it must be presumed to have been of such an uncommon, or 
cF such an un preventable, kind that he ought not to bo held responsible for it. 

But such a d-fenco could on) f be logically (if ever logically) established by the 
virtual exclusion of all causes of an ordinary kind attributable to the bailee or 
Ids. ^eiTants or machinery. , , 

\ ■ : Him Ehetsey ^ CoMMOT V. B. B* & 0. 1, Baidwat Cohpaht ^ 

(1914) 39 Bom. 191 

^ EECEIFT — Dei inery of goods to he carried hy railway---^Issme of railway 
receipt not necessary to complete the dedivery, 

{''f . , ’ . ' i J A0f,‘I»IAK (IX 0» 1890^ SEC. 4gp 
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RAILWAY RULE — Ride 2 made undef section, 47, sub-section (1), clause ff) of 

Mailways Act {IK of 1890 ) is ultra vires, 

See Bail WAYS Act, Indiait (IX oy 1890), sec. 72 ... 485 

BAIFjWAYS ACr, Indian (IX of ISOD), sec. 72 — Buie 2 made under section 47 ^ 
subsection { 1 ), clause if) --Ride, not valid — Relimry of goods to he carried hy 


litiiiuiru n couai^ii 111*11 L liULu Lu bue C/ieiK oi tiie liauway ^jouipany, ino receipt; 

given as the goods were not weighed and loaded. In’ the meanwhile, a fire 
broke out on the premises and destroyed the goods. The plaintiJfs having sued 
the Bailway Company for the loss of goods, tho lower Couit held that the 
coni])any was not liable for the loss in absence of a railway receipt, as provided 
for in Eiile 2 framed under section 47, sub-section (1), clause (/) of the Indian 
Bailways Act (IX of 1890). On plaintiifs’ application under Extraordinary 
Jmisdiction; — 

Held, that the commencement of the liability of the Company for goods 
delivered to be carried under section 72 was in no way dependent upon the fact 
of a receipt having been granted, but must be determined on evidence quite 
independently of Buie 2 under section 47, sub-section (1), clause (/) of the 
Indian Bailways Act (IX of 1890). 

Held, also, that inasmuch as Buie 2 sought to define and by defining changed 
what would otherwise be the meaning of section 72 of the Act the rule was bad. 

Fer Heaton, J. A * delivery to be carried by railway "" (within the mean- 
ing of section 72 of the Indian Bailways Act, 1890) moans something more than 
a mere depositing of goods on the railway premises: it means some soit of 
acceptance by the railway, a taking as well as a giving. When that taking 
occurs is a matter which depends on the course of business and the facts of each 
particular case ; but it certainly may be completed before a railway receipt is 
granted.^* 

Fer Shah, J. : — ‘*The delivery contemplated by section 73 is an actual 
delivery and marks the beginning of tlie Company's responsibility. That 
delivery would no doubt involve not merely the bringing of the goods oii the 
railway premises but acceptance thereof by the Company for the purj)ose of 
cai‘rying the same by railway. Such acceptance may be expressed or implied in a 
variety of ways by the usual course of business, and may be quite independent ol 
any receipt being granted by the Company. Of course it will depend upon the 
circumstances of each case and the usual course of business of the railway 
administration as to whether the goods can be said to be delivered to be canied fay 
railway under section 72 of the Act. 


Bakohanhba Naxha V. Gr. I. P. Baiway Company 


,(1915) 39 Bom. 485 


BECOBD OF EIGHTS — hy MamlaUoir--Ma7datdar*s Court is Emenm 
Court. 

See CmMmiXt Pboceotbe Com (Act V of 1898), sec. 195 {!) (<?) SI#' 

BEDEMFTION, E^ttity OTi-'-ExtiT^uishment, 

EEDIMFTIOH SHIT— 

See Bekkhak AaBxcxrLTHBisTs* Belief Acx (XTII 

$10. 13 ' 


587 


— -^Mortgage^d eed — Suit for recovery hy sale of mortgt rged 

friu-^-Beeree for fayment within m months and tndefatdt sale--Nofurilier 
mdorike doer^-Ccmtim-ance xf tha of 


m 
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hOfT of sections 11 4:7 cf fh$ Owtl f^TOQB&wfo Oods {A,ct F" <>/ 

See Oiviii PsooBDUBE Oobb (Aot Y oe 1908), secs. 11, 47 . . 41 

BEDEMPTION SUIT — One general aceotmt of mortgage and jpronmsorg note tmns* 
actions — Mortgages found to he satisfied — Surplus profits under mortgage trans- 
auctions applied in reduction of the claim on promissorg notes — Mortgage account 
entirei g separalefrom the promissory note aceounl — Mortgagee not accountable for 
surplus profits under mortgage transactions, 

■See Dekkhajs; Meicxtetbbists’ Reliee Act (XYII oe 1879), sics. 13, 
ISDa^tdIO 73 

mmMJ)---Gwil Procedure Code (Act V of 1908), Order XLI, Buie 23, 

See Peistsioes Act (XXIII oe 1871), sec. 6 352 

RENT — Lessee agreeing to pay annual rent plus Grovernment assessment — Whether 
rent includes assessment for pv/rposes of stamp duty. 

See Stamp Act (II oe 1899), sec. 69, ScH. 1, Art. 36, ch, (a), 

SUB. CL. (iii) .-*434 

RES JUDICATA— that a matter is not vqb is not a preliminary 

decree. 

See OiTii Procedure Code (Act Y oe 1908), sec, 97 ... 421 

Prior and suhseguent moHgages upon the same property hy the 

same mortgagor to co-pareemr mortgagees — Suit on suhseguent mortgage without 
reference to the prior mortgage-^ Suhseguent suit on prior mortgage — Separate 
Causes of action — Finding^ that the two mortgages had been transactions “ out of 
, which suit has arisen “ — Subsequent euit barred. 

See CiviE Procedure Code (Act Y oe 1908), sec. 11, Expl. IY, 
Order II, Rule 2. 138 

S mt for declaration and recovery of possession — Parties not 

, adegtuddy represented in the former suit and suit not fully tried^Wo bar of 
res judicata. 

See OzriXi Frooeburb Oobe (Act Y oe 1908), sec, 11 , 29 

RESUMPTION — Grant for Barhi service — JSon-production of grant — Presumption 
m to rigM to resume cannot be made — Bight of resumption must he proved, 

. ' . See&RJkm ... 68 

■ “Besumptionfor public purposes ” by Govem^nmt of land granted 

hy Fast India Company — Scheme to erect dwellir^ houses at adequate rent for 
the accommodation of Government Officials in Bombay — Construction of lease 
and Sanad — Fnglish decision under 43 Fliz,, c, 2 as to exemption from rating — 
Wotice of resumption addressed to one party and served on another — Waiver, 1 
In these appeals the Judicial Committee held (affirming the decisions of the Courts 
in India) that the providing of housing accommodation for Government Officios by 
the erection of dwelling houses for their private residences at adequate rents, was 
a "public ;^uTp(Be within the meaning of a lease of land from the East India 
Company given in 1864, and a Sanad or Government Permit of land granted in 
1839 by the same Company, which made such lands (situate on Malabar Hill, 
Bonrbay) liable to resumption for "public purposes"' upon certain terms as to 
noUce and compensation. The scheme was one which their Lordships agreed with 
the Courts below would und.er the ffircumstoLOes in evidence redound to pubHo beneht 
; by helping the Government, to maintain the efficiency of its servants*. . 
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Meld also (agreeing with the Courts below) that the English decisions which 
construed the words ** public purposes ’’ as used in the Statute 4S, BHz:., c. 3 with 
reference to exemptions from lating aifforded no help as to the proper construction to 
be put on tbe words in the contracts in suit. 

The definition of a ‘‘public purpose*^ that “the phrase, whatever else it may 
mean, must include a purpose, tliat is an object or aim, in which the general 
interest of the community, as opposed to the particular interest of individuals, is 
directly and vitally concerned/' approved by their Lordships of the Judicial 
Committee. 

A notice which though addressed to one of the defendants (a testator who was 
dead) was seiwed on one of his executors and trustees, also a defendant, and 
accepted and acknowledged by his solicitors who corresponded on the basis of it 
with the Government as to the resumption, was held to be a valid notice, the 
irregularity having been thereby waived. 

Hamabai FEAJiiJEE V. Secestabx OB State foe India (1914) 89 Bom.S^'O 

EETEEUl JUEISBICTION ACT (ACT X OE 1876), sec. 6, cl. (e^Suit Uj an 
Inamdwr against a Kkateda/i/* for recover'^ of stm$ — Dues — Suit mt cogmmhle 
hg a Small Cause Court, 

See Peovinoial Shall Cause Ooitets Act (IX of 1887), Soh. II, 
Abt.18 ...181 

M^\^0’B^Suit falling under section S fw) of the Dekhkan Agric'idtwnsts Mdirf 
Act (X Vll of i879) — Decision not af^gealable — R mision hg District Judge, 

/See Dekehan Aoeicultdeists* Belief Act (XYII of 1879), secs. 

3 (w), 10 AND 68 Mf* 166 

BKIM— Agreement to resonveg — No hwr to recoverg of possession. 

See Teansfbb of Peopebty Act (IV of 1883), sec. 64 473 

BAlM^DWBiD—Simtdtaneous execution of sale-deed and agreement to recomey^ 
Tra/nsaction amounts to mortgage hg conditioned sale. 

See CoNSTExrcTiON of deed ... 119 

SAHAD — Oonstrmtion of 

' /See Eesdmftion 

ISAECTIOH TO PEOSECUTE. 

See Oeiminal Peooeddeb Code (Act Y of 1898), sbo. 195 (1) (c) ♦•/ 810 

SAHYASiS — doMt hg plaintiff as Ditrai Chela to recover the property of a 
deceased, Bairagi — Claim not maintainable on the grmmd of custom and Hindu 
Law, 

See Hindu Law 168 

SEAM AH — WUfid disobedience of lawful commands. 

See Mbechant Seamen Act (I of 1869), sbo. 88, cl. 4 558 

SECOND APPEAL—zS"!^*]? hg an Inomdar against a Khatedarfor recovery of sums-^ 

Suit not eognimhle hg a Small Cause Court. 

See pEoviNOiAL Small Cause Coubts Act, (IX of 1887^ Sch. II, 

Aet. 13 •** 

SECBITAEY OP WJ!ATE--Mortgage hg 

See Bombay City Land Eevenue Act (Bom. Act II ov 1876), 

' ^ BIOS. 80, 35, 39, 4D ' ‘ ^ ^ nS-./ ' / 
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BENTBNOli — Belevana^ of ^previous conviction fm* the purpose of determining extent 
of sentence. 

See Fbao3!Icb •** 

SEETIGE TENUEE— /o';* Barhi semce--Bestmption of grant— Non-pro-^ 
duction of grant — 'Fresumption as to right to resume cannot he made — Might oj 
resumption must he proved. 

See Qs,xm 68 

SBT-OFF — Suit bg an Inamdar against a Khatedarfor recovery of sums — Set*oJf 
claimed in a capacity different from that in suit not alloimhle. 

See CiviL Fbocebiiee Code (Act V oe 1908), Oedee Till, Edle 6 .. IBl 

BHAH JOa HUNDI. 

^ef^HuKDi Shah Joo *..513 

SHAEE-HOLDEE — Application by a person for being registered as a shareholder in 
a Company— Taxation, 


-Fetitioh et. 


See OoHPAKY 
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'Order given to transfer from one ship to another — Seaman disobeying 
the ard^r— clause about transfer in articles of agreement not ultra vires. 

See Meechant Beamed Act (I oe 1859), sec. 83, cl. 4 ... 658 

SMALL CAUSE COOET'—^wi^ by an Inamdar against a Khatedarfor recmery of 
sums mi congnizable. 

See Feovihcial Skall Caitsb Cohets Act (IX of 1887), ScH. II, 

SPECIFIC BELIEF ACT (I OF 1877), $eo. 'BB- Covenant in the mortgage*deed- 
Mortgage and rent-note void — Claim for compensation based on covenant 
main^tnable. 

See Bhagdabi and Naewadaei Teotees Act (Bom. Act Y of 1863), 

SEC. 3 35S 


Indian Evidence Act (J of 1812% 

sec, S2— Civil Procedure Code {Act V of 1908% sec. 100, Order VI, Male 6 — 
Suit to set aside a sale-deed — Specific aUegatio7t>s of coercion made in the plaint— 
Allegations disbelieved— Different hind of coercion held probable on other 
cw&mnstances omd doubts — Irndlng not secundum allegata et probata— 
error in procedure— Or ound for siting aside what might otheruise be a oonclu- 
of fact!} FlaintiS sued the defendant to set aside a sale-deed on the ground of 
coercion of a paiticular kind under section 39 of the Specific Belief Act (I of 1877), 
Both the lower Courts disbelieved the allegations of coercion made in the plaint, but 
granted relief to the plaiutiif on the ground that on a consideration of other circum- 
stances the plaintiif must have been deceitfully decoyed into going quietly and 
privately to the defendant's mandap (open shed) and there through fiiar of possible 
violence made to sign the document. 

, Xhx seecmd appeal by the defendant, 

JSeM» reversing the decree and dismissing the suit, that a suspicion of some kind 
m* other undefined coercion was not su&ient to support the plea of Cjwrcion, the pW 




k 


Motee ZuU OpndUijia ir. Jkggurnath Ghirg (1836) 0 W, B.;, B.' 0. ^5, 
Eslmiclmnder Singh v. Shanmchnrn Bhutto (1866) 11 Moo. I, A. 7 axid 
Baiaji v, Gangadhar (1908) 32 Bom. 255, referred to. 

Per Mag ward, J , — Where fraud or coercion are alleged, detailed particulars 
must be given in the pleadings and parties must be strictly confined to that 

Where particulars of coei'cion alleged ai*e wholly rejected and evidence disbelieved, 
and a vague and different kind of coercion is held to have been pi obable on other 
ciicumstiinccs and doubts, there is a substantial error in procedure resulting in a 
finding not secmdum allegata tt pvohata and not sustainable in law. 

Ter Beaman, J. : — A plaintiff who comes to Court alleging fraud or coercion in 
respect of which the law requires him to give particulars "and he being disbelieved 
upon every material one of them cannot be given relief. 

When a finding is absolutely unsupported by arty evidence at all, that is a ground 
for setting aside what might otherwise be a conclusion of fjict. 

When the Court has found a case required to be made by the plaintiff not proved 
and has found another case unsupported in its most essential point by any evidence 
at all, proved, and so substituted the latter . for the former*, there is a substantial , 
error in procedure under section 100 of the Civil Procedure Code (Act Y of 1908). 

PuBOSHOTTAM Baji PANDTjBAifa CHi:iffXAKA]S' ..,(1914) 39 Bom. 149 

STAMP ACT (11 OP 1899), sec/'59, Sch. I. Abt. 35, cl. (<x), sub. cl. (iii)— 

Lease — Lessee agreeing to pag annual rent pins Governmmt assessment — Whether 
rent includes assessment for purposes of stamp dutg^ A piece of land was leased 
for five years wliereby the lessee agi*eed to pay to’the, lessor Es. 100 as rent plus 
Es. 16-8-0 on account of Government assessment. The question being ireferred 
whether the stamp duty should be levied on Es. 100 or Es, 116-8-0 the total 
amount of rent and Government assessment, 

’ Held, that the Government assessment did not form part of the profit and 
therefore the stamp duty was leviable only on Es. 100 the annual rent, under 
Schedule I, Article 35, clause (g), sub- clause (iii) of Stamp Act. 

GAiraAEAM l^ABAYANDAs T elt, In re ...(1915) 39 Bom. 434 

STATUTE, CONSTEUCTION OP-The express words of an Indian Statute are 
not to be overiiden by reference to eqitable principles which may have been adopted 

; in the English Courts. 

Kurri Yeerareddi v. Ekrri Bapireddi (1906) 29 Mad. 336, followed. 

Timanoowda t?, BEJsrEPGOWDA ...(1915) 89 Bom. 4?2 

Whether effect retrospective. 

See Mussalmak Wake YALiDAxma A^x (YI op 1913), sec. 3 563 

STAY OP ^TJIT—Pow&r of the Single Judge sitting on the Original Side of the 
Sigh Court. 

Bee High Coubts Acx (24 h 25 Yiox. c^ 104), secs. 2, 9 13 

SUB-LEASE BY A PAZENBAE. ' :?v;r 

^ Pazekbabi Teotbb - . ^ 

BUCCESSIOK--Compac^ series of heirs--Brother*s widow— Unelds sons-^Broth^" s 
sapinda. ; . 
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SUCCESBIOl'*— propert'^Sueeession mt confined to tie Umits of 
Matadan family— Meir to be mcertained by reference to the ^personal lam 


gmemiiigihe parties. 

See Matadabs Act {Bom/ Acf VI 1887), secs. 9 Aim 10 478 

SUOCEB8IOI!T ACT (X OF 1866), sic. 111. 

996 

mmTJ-Biseharge of 

See Contract Act (IX or 1872), secs, 134, 137 62 

TAXATIOiN — Application by a person for being registered as a shareholder in a 
Oompanyrn 

/Sise Costs 383 

TENUEE OF ItABD— Statements cm to its mttere in certified extracts. 

See Bombay City Land Eeteote Act (Bom. Act II oe 1876), 

SECS. 30, 36, 39, 40 664 

TOET-^ Froouring breach of contract — Oonspirw&y — Cause of action— Malice^ an 
essential ingredient. 

See Mabbiaoe, Contkact or. 682 


TEANSFEE OF PEOPEETY ACT (IV OF 1882), sec. bS-Fraudulent transfer— 
Transfer voidable at the option of the person defrauded — Fur chaser at Court 
sale not a subsequent transferee — Ferson having interest in the property means 

f erson having interest at the date of the transfer^ The plaintiif purchased certain 
nds in 1906. In execution of a money-decree against the vendor, the lands were 
sold at a Court auction and purchased by the defendant in 1909, with full notice of 
the sale of 1906. The defendant having been put into possession of the lands, 
the plaintiff sued to recover possession relying on the sale of 1906. The defendant 
contended that the sale was not genuine and was not supported by consideration 
and was made with the object of defeating the creditors of the vendor. The trial 
Court negatived the contentions and decreed the plaintiff's claim. The lower appellate 
Court held that the sale of 1906 was bad under section 63 of the Transfer of 
Property Act, as the consideration was grossly inadequate, the sale was effected with 
the object of defeating and delaying the creditors of the vendor, and the plaintiff 
participated in the fraud. The plaintiff having appealed 

J3[ddi that the sale of 1906 could not be avoided, under section 63 of tbe Transfer 
of Property Act (IT of 1882), at the option of tbe defendant, who was not a 
creditor of the vendor, or a subsequent transferee or a person having an interest in 
. the property, within the meaning of the section. 

' ^ .Having regard to the preamble as well as section 5 of the Transfer of Property 
. Act {IV of 1882), a person who steps in by operation of law and not by any act of 
the owner is not a subsequent transferee within the morning of section 63 
' * of the Act» 

A person having an interest in the property within the meaning of section 63 
„ means, the person who has such interest at the time of the transfer objected to. 

’'fAtoOEo Eaohtoath JANABnHAH Sadashiv ... (1916)i teomJO? 

"r'"""' — seo. BA-Saie-^Agreement to 

reemmy—No bar to recovery of possession— Construction of statute^ An agree- 
nientbythe |daintiff to reconvey the property to the defendant made contem- 
p)i:^eously with the sale*deed cannot be pleaded in bar of plaintiff's right to recover 
- p<w^i#iii''il|idertho|e^ii.,srie^ ■ 
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The proTisioHs of section 64 of tlie Transfer of Property Act are imperative. 

The express words of an Indian Statute are not to he overridden hj reference 
to equitable principles which may have been adopted in the English Courts, 

Kurri Veerareddi v. K%rri Ba^ireddi (1906) 29 Mad. 836, followed. 

TimiTOOWDA 1?. BisjfEPeoWBA . (1915) 89 Bom. 472 

TBXJBT—On/er of the €olleitor refmmg jpayment V€$ted in trust — Nolhar of time for 
TOGoiver'^^ 

See Limitatioj? Act (IX of 1908), Sec, 10, soh. 1, Abts. 14, 120 ... 672 

UBTEA TIIiES— Order given to transfer from one sMjp to another — Seamen disobey” 
ing the order '—Clause about transfer in artioles of agreement not ultin. vires. 

See Mebchaep Seamejs" Act (I op 1869), sec. 83, cl. 4 ,,.668 


— — OBDEB — Bossession of land as owner fm* fifty years— User of 

land as graveyard and also as timber depot^^Order by Gm&rnment for dis” 
eontinumg the user as timber depot, \ 

See LiMiPAPiOEf Act (IX op 1908), soH. 1, Aet. 14 ... 494 
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BULB — Buie 2 made under^ection 47$ suh^seetion (1)^ clause (f) of 

Railways Act ( IX of 1S90), 

See Bailways Act, lismAis (IX of 1890), secs. 73 

UUDljE MFLUEXCE— allegation mthmt specific issue or plea. 

See HmDV Law, 

YAldJATlOB—Sult for accounts and administration. 

See CocET Fees Act”(YII*op 1870), sec. 7, cl, IV ff ) Asrn sec. 11 

YATAXDAE- Mortgage by. \ 

See Hibeditaey Oppices' Act (Bom. Act III op 1874), sec. 5* ... 687 

TMITTI— Alienation in special cases under special conditions — Local usage and 
custom \ Asa general rule vrittis are inalienable. They may be alienated in 
special cases and under special conditions provided that such alienations can be 
supported by local usage and custom. 

Majaram v, Ganesh (1898) 23 Bom. 131, referred to. 

Ma^ju.nath Subeayabhat p. Bmaskaf Manjaya (1914) 89 Bom.36 

WAQMU—Bristence qf PakH Adat relationship — Intention to wager not negatived. 

See PaKKI AbAT TbaI^SACTIOIJS 1 

WAIY'B’R—Xotke of resumption addressed to one party and served on another, 

BesCMPTIOH ' , ' ... 


,..6«3 


governing to, ~ 

See Mcssalmait Wakp Vawbatito Act (VI op _ 1918V ^<3.8 ‘ 
WIDOW *! of widow to pay her husband* s debts 

"" by her hushanfi:0^hliMfe”tm 

. iSat IfaicoF Lav 


, giving power to miow U Mopt with consent of trustm whim om {’ij' ; 

dectines to act, ^ l',,' ; i' 

feSiOTuLAV ■ '■ ' " ' '■ 
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IflLXi — Antestral maoeahle property — Father cmnot deekeUlhyaiU. 

See Hindu Law 

—Oorntru^tion of will of Pa/rsi — D&oise to two sons in equal sJiares--‘G-ift mer 
to son of elder son, if he should have one — Failure of male issue to elder son — 
Provision for ado;pted son on failure of natural son — Adoption after testator^ s 
death and according to Parsi custom three daps after death of father-^Gift over 
to grandson on oMaining majoritp — Mlder son surviving testator — Succession Act 
(X of 1866), sec. IIL] ‘ A Parsi Wing two sons P. and J. made a mil in 1866 
in tlie following terms Clause 2 stated ** The said two sons are proprietors half 
and half alike and in equal (shares) of my whole estate, outstandings, debts, title 
and interest, and both the heirs living together are duly to enjoy the balance which 
may remain after the Sarkar's assessment. In this my testamentary writing I the 
testator hare appointed my two sons as (my) heirs. ’* Clause 5 said that P. the 
elder son being in a confused, state of mind, the management of the estate ^as 
entrusted to the younger son J. “ by his true and pure integiity, and both ..he 
heirs are to equally enjoy half and half alike the whole estate with equanimity 
with my elder son P. in such a way as not to injure his (P.'s) rights. At present 
my elW son P. has no male issue of his body. (He) has only a daughter. 
Therefore if my elder son P. gets a male issue half of the estate is to ^ be made 
orertoMm on Ms attaining Ms full age.** Clause 11, after prohibiting any 
alienation of the property, continued, “ If my son P, does not get a son J. is to 
give away Ms son as P.’s pcdah (or adopted , son). All the clauses of this will 
are applicable to the said adopted son. If a son be born of the body of P. he (shall) 
on attaining (Ms) full age be the owner of a half share of the whole of the 
immoveable and moveable estate belonging to me . . . all the clauses 

written in this will are applicable to the said son of (his body).'' 

The testator died on 21st August 1866 leaving his two sons, and J. entered 
upon the management of the estate having obtained probate of the will in 1867, 
F. was twice married but had no son. He died in 1897 leaving a widow and 
other representatives his heirs according to the Parsi Intestate Succession Act 
(XXI of 1885) who brought a suit to ascertain the lights and interests of the 
parties in the estate and for partition, basing their claim on P.'s right as the 
owner of one-half of the estate from the date of the testator's death. The 
defendants were J. and Ms son B. who was five year's old at the death of the 
festator, and who it was alleged had been, though not in the testator's life-time, 
adopted as the palah son of P., and, as the defendants contended, succeeded 
under the will to the half share of the estate which P. had enjoyed though on 
the terms of the will it had never vested in P. 

‘ 'Sdd, (affirming the decisions of the Gourfcs below) that the proper interpreta- 
Mon of the will in the events that had happened was that the date of distiibution 
was the death of the testator, at which date one-half of the estate vested in P, 
.The desiffiiatiou over to a son who should take upon attaining majority would 
tenting language appropriate to the events of the death of F,* during the life-time 
of tte wtafir, andof his having left a son — ^the situation also being provided 
fear of that son not having at that time attained majority. But when P. himself 
survived the testator there were no words in the will sufeient to cut down the 
right of P. to one- half the estate, to a tenancy for life, or a less period therein 
according to the appellant's contention. On the contrary the words employed 
ap^red^ suitable to the case of the entire eskte being, on the testator's death, 
divided into two portions, and of each portion then becoming the absolute 
property of one of the two sons of the testator* 

The same result was arrived at by the application of section 111 of the Indian 
Succession Act wMeh their LordsMps ^eed with the Courts [below was 
afplicalbte. ^ 

, KAinstTsur Kavasha * |,..( 1014 ) 
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’■——‘Will giving pomer to wid’OW to adopt with consent of trustees where one 
declines to aet.l A Hindti testator by his will appointed fire trustees of his 
property and gave power to Ms widow to adopt a son with their eonsent and ad?lca: 
and one of the trustees declined to act, 

Held that the consent of the declining trustee was mot necessary, and the 
adoption made with the consent of the other four trustees was ralid. 

BAiitoaABHABTiLAEt?, ShsikivasEatoxt,. «*(1915) 89 Bom, 441 

■•WINDING DP'-- 

SeeOommm SSI 

— Creditor* s petition — Oompan^^s inabUitpto pag Us debts, 

47 

- — Petition by\sha/rek older for eompidsorp mnding up of company hp 

the Court, 

** Collector, meaning o£ 

See MAMnATDAxts^ Cotjbts Act (Bou, Act IHoy 1906 ), sBc. 23 552 

Feovikctax. SajCAiiL Cattsi? Coubys^ Aor (IX ' of 1887), Sen, II, 

** Heir next in succession, ** meaning of 

See MATAmM^^^^^Bom, ^ Act TI< of 1887), .sics. I-.-;'' 

'** Public purpose, ** .definition of 

** SeeundfAm atlegc^a et probata"* 

Subsequent transferee, meaning of 

See TiAHSFEi OF Pbofib’TT Acf (IY’OF 1882), sia fiS ... 607 
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